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l. Introduction
Appellant Phil Ferrant appeals the judgment following a bench trial in the
suit initiated against him by Appellee Graham Associates, Inc. (GAl).
Challenging the legal and factual sufficiency of the evidence, Ferrant contends in
his first two issues that he is not personally liable to GAI, that GAI waived its right

to recover part of its claim, and that a promissory note he signed is not supported

'See Tex. R. App. P. 47.4.



by consideration. Ferrant argues in his third issue that the evidence is legally
insufficient to support the award of attorney’s fees to GAl. We affirm.
II. Background

GAl filed this suit against Ferrant in March 2011, alleging that Ferrant
engaged GAI to perform engineering services but breached the contract and
owed GAI $12,765.54. GAI also sought recovery of attorney’'s fees. Ferrant
answered through a verified denial, specifically denying personal liability and
alleging that an entity named West Fort Worth Day Care, LLC was instead GAI's
client. Although all of the $12,765.54 originated with engineering services
provided by GAI, Ferrant signed a promissory note for the outstanding balance
due as of October 2009 and made several payments toward the note. GAI
alleged that Ferrant still owed $4,423.86 on the promissory note and an
additional $8,341.68 for services performed after Ferrant executed the
promissory note. Thus, GAl alleged that Ferrant owed $12,765.54.
A. Jeffery Winkler

Winkler, a registered professional engineer and former GAI employee,
testified at trial that he was a senior project manager for this project. Winkler first
met Ferrant in 2008 at a meeting with Glenn Griggs, the architect for the project,
and Winkler sent Ferrant a contract proposal after the meeting. The contract
proposal was on GAI letterhead and was addressed to Ferrant “via Griggs

Group, Inc.” with the following subject line:



Proposal for Civil Engineering Services

West Fort Worth Child Care Site — 1.5 Acres

Fort Worth, Texas

Project No. GG02
The proposal had a preprinted signature block at the end with blanks for a
signature, the date, and the title of the person signing. Ferrant signed the
proposal on September 19, 2008. He wrote “CFO” as his title but did not include
the name of any company. Winkler confirmed that the footer on the signature
page stated: “West Fort Worth Child Care—Griggs Group—GG02-Graham-
jmw.doc.”

Winkler testified that Ferrant did not say at the time he signed the contract
that he was acting on behalf of Fort Worth Day Care Center, Compass Day Care
Center, Ferrant’s wife or daughter, or any other particular company. Winkler also
testified that, from the beginning of the project in 2008 through the end of the
project in 2010, he never had a conversation with Ferrant's wife or daughter or
anyone who identified themselves as an owner of Fort Worth Day Care Center.
Winkler's only conversations were with Ferrant, and Winkler called or e-mailed
Ferrant with any questions that required the owner’s input. Winkler testified that,
although it was apparent to him that Ferrant did not have much experience in
construction or development, Ferrant was the general contractor for the project.
Winkler testified that Ferrant “called the shots” for the project.

Winkler testified that there was a time when GAI suspended work for

nonpayment as permitted by the contract and that Ferrant met with Winkler and



Jimmy Wagnon, owner of GAl, at GAl's offices to discuss the unpaid invoices.
GAl informed Ferrant that it would not continue work on the project if Ferrant did
not agree to sign a promissory note. Ferrant signed the note on October 20,
2009, and GAI did additional work on the project.

Winkler identified a document titled “Unconditional Waiver & Release” that
Wagnon signed on behalf of GAI in December 2009. The waiver and release
stated that it “covers a progress payment for labor, services, equipment or
materials furnished through November 30, 2009 only and does not cover
retention or items furnished after that date.” Winkler agreed that the waiver and
release listed the job as “West Fort Worth Day Care” and did not mention Ferrant
individually.

Winkler testified that GAI sued Ferrant to recover $8,341 for services GAl
performed for Ferrant in 2010 and for $4,423, the remaining unpaid balance on
the promissory note Ferrant executed in October 2009.

B. Phillip Ferrant

Ferrant testified that he did not have any contract or development
experience before taking on this project but that he did have experience with
business affairs from “several businesses.” Ferrant has a master's degree in
taxation from the University of Texas at Arlington and is a CPA.

Ferrant acknowledged that he signed the contract with GAI and that he
had ample opportunity to review it before he signed it. He admitted that the

contract does not mention “West Fort Worth Day Care, LLC” anywhere within it



and testified that only the words “West Fort Worth” appear. Ferrant also
acknowledged that “CFO” alone does not identify the entity for which he was
acting when he signed the contract. He testified, though, that he signed the
contract and interacted with GAI only as CFO of West Fort Worth Day Care, LLC
and that he had no intention of being personally liable to GAI. He added that his
wife and daughter are the owners of the daycare, that his daughter wanted to
open a daycare, that he helped her open a daycare, and that he is not a member
of the LLC. Ferrant testified that A&M Construction was the general contractor
for the project.

Ferrant identified six checks he had signed and given to GAI as payments.
The payor on the first three checks is “Monarch Fund I,” which Ferrant testified is
an assumed name under which he does business. Ferrant wrote his name next
to “Monarch Fund I” on the second check. The payor for the other three checks
iIs “Compass Children’s Academy.” Ferrant testified that Compass Children’s
Academy is the assumed name for West Fort Worth Day Care.

Ferrant testified that he intended to make all twelve payments of $631.99
as called for in the promissory note at the time he signed it and that he made the
payments on the promissory note for the first five months. He denied believing,
though, that GAI would not do any additional work if he did not sign the
promissory note and testified that he expected GAI to finish its contract

obligations and to keep working. Ferrant admitted that he signed the promissory



note in his individual capacity, but he denied receiving any personal benefit from
having done so.
C. Jimmy Wagnon

Wagnon is the chief executive officer and owner of GAIl. He testified that
he considered Ferrant to be the client for this project and that the name of the
project was “West Fort Worth Day Care Center.” He never visited with Ferrant’s
wife or daughter and testified that Ferrant never identified himself as Fort Worth
Day Care or West Fort Worth Day Care and that “it’'s not in his e-mail address
either.”

Referring to the promissory note Ferrant signed on October 20, 2009,
Wagnon testified that he did not tell Ferrant at the time that there would be no
more billing by GAI on the project. Instead, Wagnon testified that he knew
Ferrant needed to resolve issues with his SBA loan and that he had agreed to
allow Ferrant to sign the promissory note in exchange for GAI giving Ferrant the
waiver and release. Wagnon testified that he signed the waiver “a little while
later.”

On cross-examination, Wagnon testified that he had “no idea” who the
general contractor was for this project. Wagnon acknowledged that Ferrant
wrote “CFO” on the contract when he signed it, but he testified that Ferrant
“never did anything to state he was anything different than Phil Ferrant.”

Wagnon added that Ferrant could have been CFO of Monarch since the first



check GAI received was from Monarch. Wagnon admitted that he did not
guestion Ferrant about what CFO meant.

Wagnon testified that the $31,631.99 reflected on the waiver and release
as having been paid includes both prior payments and the balance due on the
promissory note. Wagnon agreed that GAIl received five checks totaling
$3,159.95 from Compass Learning Center after the date of the waiver and
release, but he denied knowing that Compass Learning Center was an assumed
name for West Fort Worth Day Care, LLC. Wagnon also testified that the five
checks totaling $3,159.95 were payments on the promissory note. Each check
was for $631.99, the monthly amount required by the promissory note. Wagnon
added that Ferrant “got something from the promissory note” in that he had no
money to pay GAIl and would have been shut down had GAIl not allowed Ferrant
to give the promissory note as payment.

D. GAI's Counsel

GAI’s trial counsel testified about the attorney’s fees incurred by GAl in the
case. After describing his qualifications and experience, counsel testified that he
had primarily been the attorney handling the legal services for GAIl in the case
and that he spent over sixty hours on this case at $300 per hour for a total of
$18,000, which he opined was reasonable and necessary. He described some
of the work involved in the case: preparing the original petition; drafting a default
judgment and certificate of last known address before learning that Ferrant, who

was pro se at the time, had filed an answer without serving a copy on GAI,



preparing a request for disclosure that Ferrant did not initially answer; having to
notice Ferrant’'s deposition three different times; taking Ferrant’s deposition;
responding to a comprehensive request for production served on GAI by
Ferrant’s counsel; seeking summary judgment against Ferrant because he had
not initially filed a verified denial to the suit on sworn account; and having
prepared for two prior trial settings before the case was actually tried. Counsel
added that a reasonable fee for an appeal to the court of appeals would be
$12,000 and that fees for a petition for review to the supreme court would be an
additional $5,000. On cross-examination, he answered questions about the time
he had spent on particular tasks during the case.
E. Judgment

The trial court signed a judgment for GAI and against Ferrant for
$12,765.54 plus $15,000 in attorney’s fees through entry of judgment and
conditional attorney’s fees in the event of appeal. The trial court also entered
findings of fact and conclusions of law. This appeal followed.

lll. Standards of Review

In a bench trial, the trial court is the sole judge of the credibility of the
witnesses and the weight to be given their testimony. Kahn v. Imperial Airport,
L.P., 308 S.W.3d 432, 437 (Tex. App.—Dallas 2010, no pet.) (citing LaCroix v.
Simpson, 148 S.W.3d 731, 734 (Tex. App.—Dallas 2004, no pet.)). We are not a
fact-finder and may not pass upon the credibility of the witnesses or substitute

our judgment for that of the trier of fact, even if the evidence would support a



different result. Kahn, 308 S.W.3d at 437 (citing Clancy v. Zale Corp., 705
S.W.2d 820, 826 (Tex. App.—Dallas 1986, writ ref'd n.r.e.)). A trial court’s
findings of fact have the same force and dignity as a jury’s answers to jury
guestions and are reviewable for legal and factual sufficiency of the evidence to
support them by the same standards. Catalina v. Blasdel, 881 S.W.2d 295, 297
(Tex. 1994); Anderson v. City of Seven Points, 806 S.W.2d 791, 794 (Tex. 1991);
see also MBM Fin. Corp. v. Woodlands Operating Co., 292 S.W.3d 660, 663 n.3
(Tex. 2009).

We may sustain a legal sufficiency challenge only when (1) the record
discloses a complete absence of evidence of a vital fact, (2) the court is barred
by rules of law or of evidence from giving weight to the only evidence offered to
prove a vital fact, (3) the evidence offered to prove a vital fact is no more than a
mere scintilla, or (4) the evidence establishes conclusively the opposite of a vital
fact. Uniroyal Goodrich Tire Co. v. Martinez, 977 S.W.2d 328, 334 (Tex. 1998),
cert. denied, 526 U.S. 1040 (1999); Robert W. Calvert, “No Evidence” and
“Insufficient Evidence” Points of Error, 38 Tex. L. Rev. 361, 362—-63 (1960). In
determining whether there is legally sufficient evidence to support the finding
under review, we must consider evidence favorable to the finding if a reasonable
factfinder could and disregard evidence contrary to the finding unless a
reasonable factfinder could not. Cent. Ready Mix Concrete Co. v. Islas, 228
S.W.3d 649, 651 (Tex. 2007); City of Keller v. Wilson, 168 S.W.3d 802, 807, 827

(Tex. 2005).



When reviewing an assertion that the evidence is factually insufficient to
support a finding, we set aside the finding only if, after considering and weighing
all of the evidence in the record pertinent to that finding, we determine that the
credible evidence supporting the finding is so weak, or so contrary to the
overwhelming weight of all the evidence, that the answer should be set aside and
a new trial ordered. Pool v. Ford Motor Co., 715 S.W.2d 629, 635 (Tex. 1986)
(op. on reh’g); Cain v. Bain, 709 S.W.2d 175, 176 (Tex. 1986); Garza v. Alviar,
395 S.W.2d 821, 823 (Tex. 1965). When the party with the burden of proof
appeals from a failure to find, the party must show that the failure to find is
against the great weight and preponderance of the credible evidence. Dow
Chem. Co. v. Francis, 46 S.W.3d 237, 242 (Tex. 2001); Cropper v. Caterpillar
Tractor Co., 754 S.W.2d 646, 651 (Tex. 1988); see Gonzalez v. McAllen Med.
Ctr., Inc., 195 S.W.3d 680, 681-82 (Tex. 2006).

IV. Discussion

In three issues, Ferrant challenges the sufficiency of the evidence to
support the trial court’s findings and judgment.
A. Ferrant’s Personal Liability

Ferrant argues in his first issue that the evidence is legally and factually
insufficient to support the trial court’s finding that he was personally obligated to
pay GAIl $12,765.54 “because: (1) GAlI was aware of circumstances which made

clear West Fort Worth Child Care was obligated under the contract and (2) GAl
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waived its right to claim the remaining amount of $4,423.86 allegedly payable on
the promissory note.”

1. Agency

The Dallas Court of Appeals summarized the law applicable to Ferrant's
affirmative defense of agency as follows:

It is well-settled that the law does not presume agency. Sw.
Bell Media, Inc. v. Trepper, 784 S.W.2d 68, 71 (Tex. App.—Dallas
1989, no writ). When an agent seeks to avoid personal liability on a
contract he signs, it is his duty to disclose that he is acting in a
representative capacity and the identity of his principal. See Latch v.
Gratty, Inc., 107 S.W.3d 543, 546 (Tex. 2003) (per curiam); Trepper,
784 S.\W.2d at 71-72. To establish the affirmative defense of
agency, a party must prove he made these disclosures. Trepper,
784 S.W.2d at 71. A person who fails to disclose that he is signing a
contract as an agent may be held liable on the contract. Id.

Wright Grp. Architects-Planners, P.L.L.C. v. Pierce, 343 S.W.3d 196, 200 (Tex.
App.—Dallas 2011, no pet.). That court more recently wrote,
The burden is not on the party dealing with the agent to
discover the existence of the relationship merely because he had a
means of discovering the agent’s representative capacity. A to Z
Rental Ctr. v. Burris, 714 S.W.2d 433, 435 (Tex. App.—Austin 1986,
writ ref'd n.r.e.); Anderson v. Smith, 398 S.W.2d 635, 637 (Tex. Civ.
App.—Dallas 1965, no writ). Actual knowledge of the existence and
identity of the principal is required; the contracting party’s suspicion
is not sufficient. Trepper, 784 S.W.2d at 71.
John C. Flood of DC, Inc. v. SuperMedia, L.L.C., No. 05-12-00307-CV, 2013 WL
3963722, at *10 (Tex. App.—Dallas Aug. 2, 2013, no pet. h.). These recitations
of the law applicable to this case are consistent with those from this and other
Texas courts. See Gordon v. Leasman, 365 S.W.3d 109, 114-15 (Tex. App.—

Houston [1st Dist.] 2011, no pet.); Posey v. Broughton Farm Co., 997 S.W.2d
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829, 831-32 (Tex. App.—Eastland 1999, pet. denied); Lacquement v. Handy,
876 S.W.2d 932, 939 (Tex. App.—Fort Worth 1994, no writ); see also EID Corp.
v. Fort Worth-Tarrant Sunbelt, Inc., No. 02-05-00261-CV, 2006 WL 1562665, at
*4-5 (Tex. App.—Fort Worth Jun. 8, 2006, no pet.) (mem. op.).

Arguing that he is not personally liable to GAI, Ferrant points to evidence
that Winkler originally sent the GAI contract to Griggs, the architect for the
project; that Ferrant signed the contract as “CFO”; that GAI only performed
services at the West Fort Worth Day Care site; that GAI was paid with checks
issued from Compass Children’s Academy; and that GAI knew the difference
between signing in an individual or representative capacity because it required
that Ferrant sign the promissory note “individually.” Ferrant argues that “even if
[he] did not reveal his principal when executing the contract, the evidence
establishes that the surrounding circumstances indicate there was such a
principal of which GAI was aware.” GAI counters that “the name West Fort
Worth Day Care, LLC is completely absent from the written agreement”; that
Ferrant never identified himself to GAI as CFO of any particular company; and
that GAI personnel only met with Ferrant during the project and contacted
Ferrant when they needed owner input.

Ferrant had the burden of proof at trial on his affirmative defense of
agency. See John C. Flood of DC, Inc., 2013 WL 3963722, at *10; Gordon, 365
S.W.3d at 114-15. Even if writing “CFO” in the blank for “title” on the contract

was sufficient to disclose that Ferrant was acting in a representative capacity, the
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remaining evidence does not conclusively show that Ferrant disclosed the true
identity of his principal at the time he entered into the contract. See Trepper, 784
S.W.2d at 72 (holding that even though alleged agent signed as president, he
“failed in his second duty because he did not disclose his true principal” and that
alleged agent therefore “assumed personal liability when he signed the
contract”). Nor is the trial court’s failure to find that Ferrant was an agent against
the great weight and preponderance of the credible evidence. Ferrant admitted
that the contract does not mention “West Fort Worth Day Care, LLC” anywhere
within it, that only the words “West Fort Worth” appear, and that “CFQO” alone
does not identify the entity for which he was acting when signing the contract.
See id. Wagnon and Winkler testified that Ferrant never identified himself as
working for a particular company. Indeed, Ferrant never testified that he told
Winkler or Wagnon that he was acting as CFO for West Fort Worth Day Care,
LLC, only that he did not intend to have personal liability for the contract.? We
hold that the evidence is legally and factually sufficient to support the trial court’s
determination that Ferrant is personally liable on the contract. See John C. Flood
of DC, Inc., 2013 WL 3963722, at *10; Gordon, 365 S.W.3d at 114-15; Pierce,
343 S.W.3d at 200; Posey, 997 S.W.2d at 831-32. Ferrant has not shown that
he conclusively proved his affirmative defense, see Francis, 46 S.W.3d at 241

(discussing legal sufficiency), or that the trial court’s failure to find for him on his

’The record is silent as to whether West Fort Worth Day Care, LLC is an
actual legal entity that existed at the time Ferrant signed the contract.
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affirmative defense is against the great weight and preponderance of the credible
evidence. See Gonzalez, 195 S.W.3d at 681-82; Francis, 46 S.W.3d at 242
(both discussing factual sufficiency). We overrule the first part of Ferrant’s first
issue.

2. Waiver

Ferrant argues in the second part of his first issue that GAIl waived the right
to recover the $4,423.86 balance due on the promissory note by executing the
waiver and release. “Waiver is an affirmative defense for which [Ferrant] bore
the burden of proof at trial.” Five Star Int'l Holdings Inc. v. Thomson, Inc., 324
S.W.3d 160, 165 (Tex. App.—EIl Paso 2010, pet. denied) (citing Tex. R. Civ. P.
94; Quantum Chem. Corp. v. Toennies, 47 S.W.3d 473, 481 (Tex. 2001)).

Wagnon executed the waiver and release on December 11, 2009, as CEO
of GAI. In relevant part, the waiver and release stated that GAIl had received
$31,631.99 “for labor, services, equipment or material furnished to [GAI] . . . and
does hereby release any mechanic’s liens, stop notice or bond right that the
undersigned has ... for labor, services, equipment or materials furnished
through November 30, 2009 only.” Ferrant argues that because the promissory
note, executed in October 2009, preceded the waiver and release, GAIl waived
any right to recover on the promissory note by executing the waiver and release.
We disagree because the waiver and release only purported to waive GAI’s
rights with regard to mechanic’s liens, stop notices, or bonds. The waiver and

release says nothing about foregoing any right to sue Ferrant. Indeed, Wagnon
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testified that he signed the waiver and release to help Ferrant obtain SBA loan
proceeds, not as a release of Ferrant’'s obligation to pay the balance of the
promissory note, and that the $31,631.99 amount includes the outstanding
balance on the promissory note. Because the plain language of the waiver and
release does not preclude GAl's right to sue Ferrant for recovery on the
promissory note, we overrule the remainder of Ferrant’s first issue.

B. Consideration for Promissory Note

Ferrant contends in his second issue that there is legally and factually
insufficient evidence of consideration for the promissory note and that it is
therefore not enforceable. “Consideration is a present exchange bargained for in
return for a promise.” Roark v. Stallworth Oil & Gas, Inc., 813 S.W.2d 492, 496
(Tex. 1991). “It consists of either a benefit to the promisor or a detriment to the
promisee.” Id.

Ferrant argues that GAI did not perform any services for him individually,
that GAI only performed services at the West Fort Worth Child Care site, and that
GAIl expressly waived its right to recover payments for labor, services,
equipment, or materials furnished before November 30, 2009. We held above
that Ferrant is individually liable to GAI on the contract and that GAI did not waive
its right to recover payment from Ferrant. Moreover, Wagnon testified that he
agreed to the promissory note to facilitate Ferrant’'s ability to resolve his SBA
loan problems and that Ferrant “got something from the promissory note”

because Ferrant had no money to pay GAIl and would have been shut down had
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GAI not allowed Ferrant to give the promissory note as payment. Winkler
testified that Ferrant was told that GAI would do no additional work on the project
unless Ferrant signed the promissory note and that GAIl performed additional
work after Ferrant signed it. Wagnon’s and Winkler’s testimony presented legally
and factually sufficient evidence of consideration. See Gooch v. Am. Sling Co.,
902 S.w.2d 181, 185-86 (Tex. App.—Fort Worth 1995, no writ); see also
Gonzalez, 195 S.W.3d at 681-82; Francis, 46 S.W.3d at 241-42. We overrule
Ferrant’s second issue.

C. Attorney’s Fees

Ferrant contends in his third issue that the evidence is legally insufficient to
support an award of $15,000 in attorney’s fees. In his opening brief, Ferrant
relies exclusively on the supreme court’s recent opinion in El Apple I, Ltd. v.
Olivas, 370 S.W.3d 757 (Tex. 2012), and argues that the attorney’s fees award
must be reversed because GAI did not present documentary evidence to show
the services performed, who performed them, the hourly rates, and when the
services were performed. GAI responds in part that El Apple does not apply to
this breach of contract case.

Since EIl Apple, two of our sister courts have held that El Apple does not
require admission of hourly time records in all cases. See Circle Ridge Prod.,
Inc. v. Kittrell Family Minerals, LLC, No. 06-13-00009-CV, 2013 WL 3781367, at
*7 (Tex. App.—Texarkana July 17, 2013, pet. filed) (mem. op.); Concert Health

Plan, Inc. v. Houston Nw. Partners, Ltd., No. 14-12-00457-CV, 2013 WL
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2382960, at *9 n.17 (Tex. App.—Houston [14th Dist] May 30, 2013, no pet.)
(mem. op.). “While the Texas Supreme Court recognized the lodestar method as
the required method for claims under Section 21.259(a) of the Texas
Commission on Human Rights Act and in class-action lawsuits, the [El Apple]
opinion does not require the lodestar method in other types of lawsuits.” Circle
Ridge Prod., Inc., 2013 WL 3781367, at *7. We likewise do not read El Apple to
mean that evidence of attorney’s fees is legally insufficient in an hourly-fee
breach of contract case unless there are contemporaneous time records
admitted into evidence. See id.; Concert Health Plan, Inc., 2013 WL 2382960, at
*9 n.17. To the extent Ferrant relies on our opinion in Toshiba Mach. Co., Am. v.
SPM Flow Control, Inc., 180 S.W.3d 761, 782—-84 (Tex. App.—Fort Worth 2005,
pet. granted, judgm’t vacated w.r.m.), to support his argument that the lodestar
method discussed in El Apple applies in all breach of contract cases, that case is
distinguishable. SPM had a blended contingent-fee agreement with its attorneys
in that case, and we noted that “Texas courts consistently allow the use of a
multiplier based upon the contingent nature of a fee under Texas statutes
allowing recovery of attorney’s fees.” Id. at 783. This is not a contingent-fee
case, nor is it a class action or suit under the TCHRA.

GAI's trial counsel testified that he had spent more than sixty hours on this
case, that he had charged GAI $300 per hour, and that he believed $18,000 in
attorney’s fees was reasonable and necessary. He also answered questions

about the specific amounts of time he spent on various tasks in the case. The
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trial court did not award $18,000 in attorney’s fees, instead reducing the amount
to $15,000. The evidence is legally sufficient evidence to support the attorney’s
fees award, and we overrule Ferrant’s third issue.?
V. Conclusion
Having overruled Ferrant’'s three issues, we affirm the trial court's

judgment.

ANNE GARDNER
JUSTICE

PANEL: DAUPHINOT, GARDNER, and GABRIEL, JJ.

DELIVERED: September 26, 2013

3Ferrant makes several arguments about the award of attorney’s fees for
the first time in his reply brief, including that counsel’s testimony was conclusory,
that GAI failed to prove the reasonableness of the attorney’s fees, and that the
award of $15,000 is “patently unreasonable.” These arguments differ from the
one in his opening brief that El Apple requires the introduction of
contemporaneous time records to recover attorney’s fees and could have been
asserted in Ferrant’'s opening brief. They do not merely respond to the
arguments contained in GAl's brief, and we therefore do not consider them. See
Marin Real Estate Partners, L.P. v. Vogt, 373 S.W.3d 57, 72 (Tex. App.—San
Antonio 2011, no pet.) (declining to consider arguments, including sufficiency of
evidence arguments, raised for first time in reply brief); see also MBR & Assocs.,
Inc. v. Lile, No. 02-11-00431-CV, 2012 WL 4661665, at *4 n.7 (Tex. App.—Fort
Worth Oct. 4, 2012, pet. denied) (mem. op.); Murphy v. Am. Rice, Inc., No. 01-
03-01357-CV, 2007 WL 766016, at *6 (Tex. App.—Houston [1st Dist.] Mar. 9,
2007, no pet.) (mem. op.).
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