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A jury convicted Appellant Rafael Rodriguez of one count of aggravated 

sexual assault of a child (Count 1) and two counts of indecency with a child by 

contact (Counts 2 and 3) and assessed his punishment at thirteen years’ 

confinement for Count 1, four years’ confinement for Count 2, and five years’ 

confinement for Count 3.  The trial court sentenced Appellant accordingly, 
                                                 

1See Tex. R. App. P. 47.4. 
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ordering that the three sentences be served concurrently.  In three issues, 

Appellant contends that his conviction for indecency by contact under Count 3 

violates the Double Jeopardy Clause and that the trial court reversibly erred by 

preventing defense counsel from cross-examining witnesses regarding the 

complainant’s prior allegations against third parties and by allowing multiple 

outcry witnesses to testify.  Because we hold that no violation of the Double 

Jeopardy Clause is clearly apparent from the face of the record regarding 

Appellant’s conviction for indecency by contact under Count 3 and that the trial 

court did not reversibly err, we affirm the trial court’s judgment. 

Brief Facts 

The complainant reported that she had been sexually abused several 

years earlier by her grandmother’s former live-in boyfriend, Appellant, known to 

the complainant as Rafa, repeatedly and over a long period of time.  Evidence 

showed that sexual contact and penetration occurred multiple times and in 

various ways.  The complainant testified that Appellant touched her breasts 

under her shirt.  He also touched her “private part,” meaning where she “go[es] 

pee,” with his hand.  Finally, he touched her “private part” with his “private part” 

that he used “[t]o go pee.”  The sexual abuse occurred during fifteen to twenty 

sleepovers the complainant had with her grandmother. 

The complainant also reported that her mother’s (Mother’s) ex-boyfriend 

had likewise sexually abused her.  After the complainant reported the sexual 

abuse of Appellant and Mother’s ex-boyfriend, she dreamed that Mother’s current 
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husband had also touched her inappropriately but realized upon awakening that 

the touching had been only in her dream. 

The three live counts of the indictment charged Appellant with causing the 

complainant’s female sexual organ to contact his male sexual organ, engaging in 

sexual contact by touching her breast, and engaging in contact by touching her 

female sexual organ. 

No Double Jeopardy 

In his third issue, Appellant contends that his conviction under count three 

for indecency by contact violates the Double Jeopardy Clause because of his 

conviction under Count 1 for aggravated sexual assault of a child.  Appellant did 

not raise this issue at trial.  Any double jeopardy violation must therefore be 

“clearly apparent from the face of the record,” and enforcement of the usual 

forfeiture rules must “serve[] no legitimate state interest.”2  That a jury verdict 

“could have relied on a theory that would violate the Double Jeopardy Clause” 

does not amount to error on the face of the record.3  Appellant argues that a 

“conviction for a completed sexual assault bars conviction for conduct that is 

demonstrably part of the commission of th[e] offense.”4  He contends that the 

                                                 
2Langs v. State, 183 S.W.3d 680, 687 (Tex. Crim. App. 2006) (citation and 

internal quotation marks omitted). 

3Id. 

4Barnes v. State, 165 S.W.3d 75, 89 (Tex. App.—Austin 2005, no pet.). 
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sexual contact of touching the complainant’s female sexual organ that is alleged 

in Count 3 is necessarily subsumed by the conduct of intentionally or knowingly 

causing the complainant’s female sexual organ to contact his sexual organ that is 

alleged in Count 1, relying in part on the fact that both counts were alleged to 

have occurred on or about January 1, 2005.  But Appellant ignores the evidence 

that his sexual misconduct against the complainant, including both penile and 

digital contact, occurred on many occasions as well as the law that provides that 

the “on or about” language of an indictment allows the State to prove any date 

within the statute of limitations, as long as it is anterior to the presentment of the 

indictment.5  Because there is evidence from which the jury could conclude that 

Appellant touched the complainant’s female sexual organ with his penis but also 

touched her female sexual organ on a separate occasion with his finger or hand, 

error is not clearly apparent from the face of the record.6  We therefore hold that 

Appellant has forfeited his double jeopardy complaint,7 and we overrule his third 

issue. 

  

                                                 
5See Sledge v. State, 953 S.W.2d 253, 256 (Tex. Crim. App. 1997); Sikes 

v. State, No. 02-10-00029-CR, 2011 WL 4711998, at *4 (Tex. App.—Fort Worth 
Oct. 6, 2011, pet. ref’d) (mem. op., not designated for publication). 

6See Sikes, 2011 WL 4711998, at *4. 

7See id. 
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Confrontation of Complainant 

In his first issue, Appellant contends that the trial court erred by preventing 

defense counsel from cross-examining witnesses about the complainant’s prior, 

allegedly false allegations, violating his constitutional right of confrontation.  

Appellant sought to question the complainant or other witnesses about “a 

previous outcry that turned out to be false.”  In a hearing outside the jury’s 

presence, defense counsel stated, 

It—it’s my information that this child had a dream previously—
early and that—of a sexual assault taking place against her.  And 
after waking up, she told someone about it, and then she realized it 
was impossible because she was in another city altogether.  I would 
submit that it is an outcry of a sexual assault that is false. 

THE COURT: Okay. I mean, she didn’t make an 
allegation to someone, did she?  She had a 
dream? 

[DEFENSE COUNSEL]: Yes.  Yes.  There is . . . an allegation that 
was made against another family member 
of this family. 

THE COURT: Okay.  Wait a minute.  I thought you—okay.  
Let me make sure I’m clear what you’re 
saying. 

[DEFENSE COUNSEL]: Sure. 

THE COURT: I thought you just said that she had a 
dream,— 

[DEFENSE COUNSEL]: Yes. 

THE COURT: —and then she awakened and realized it 
was a dream, and therefore, she realized 
that it didn’t happen.  Is that— 

[DEFENSE COUNSEL]: Well, no. 
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THE COURT: —what you just said? 

[DEFENSE COUNSEL]: I—I’m—I’m not sure of the process, but it—
she told someone about it and said, “This 
happened to me.” 

THE COURT: Okay. 

[DEFENSE COUNSEL]: And they—they told her, “No, it was a 
dream because that person’s not here.”  
We’re—I think it happened in—in another 
city.  And the alleged victim—the alleged 
defendant was somewhere else.  After they 
explained that to her, she realized, “Okay, 
yes, I agree, it must have been a dream.” 

The trial court sustained an objection by the State and ruled that Appellant 

could put on a bill of exceptions after the complainant’s testimony before the jury.  

In Appellant’s bill of exceptions, he asked the complainant about O.G., Mother’s 

husband at the time of trial.  The complainant denied recalling that she had “ever 

ha[d] a thought that he perhaps also touched [her] inappropriately” and denied 

telling Mother that he had touched her inappropriately.  She also denied that 

O.G. had ever touched her.  She further denied any discussion with Mother in 

which Mother explained that the alleged touching had been a dream because the 

complainant had been staying with her father (Father), not O.G.  Appellant did 

not ask the complainant about any other potential perpetrator. 

Appellant next called Mother to support his bill of exceptions.  Mother 

likewise denied that the complainant had accused O.G. of inappropriate touching.  

Mother explained that the accusation of inappropriate touching had been against 

J.G., a different, former boyfriend, and that the event had happened in “maybe 
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2005” but that the complainant had not told her “the right thing” until 2012.  The 

complainant originally told Mother that she was not sure if the sexual abuse from 

J.G. had happened or if it was a dream.  Mother’s talk with the complainant about 

that allegation was interrupted before Mother could get more information.  

According to Mother, the complainant later told both her counselor and Mother 

that the sexual abuse with J.G. had in fact happened. 

Mother admitted that the complainant had also dreamed the year before 

trial that O.G. was touching her but stated that the complainant realized soon 

after awakening that the touching did not happen.  No investigation ensued after 

the dream.  Mother did report it to CPS because she was scared. 

Stacy Lloyd, a caseworker for Child Protective Services, testified that in 

December 2012, Mother 

was worried that [the complainant might] make an outcry against her 
boyfriend that was living in the home [(O.G.)] because she had said 
she had had a dream about—that he inappropriately touched her but 
that she knows it was just a dream because when she woke up, she 
wasn’t even at her mother’s house. 

Lloyd testified that the complainant realized that the inappropriate touching had 

been in a dream because she woke up somewhere else, and O.G. was not at 

that place. 

State’s Exhibit 8 is the complainant’s written statement to Father about 

sexual abuse she claimed to have suffered at the hands of Appellant and a 

former boyfriend of Mother’s, a statement written by the complainant before she 

dreamed of O.G.  State’s Exhibit 8 was not admitted before the jury.  Instead, the 
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portion about the ex-boyfriend was redacted, and the remaining portion of the 

statement was admitted before the jury as State’s Exhibit 8A.  The prosecutor 

published State’s Exhibit 8A by reading it to the jury: 

Rafa, he touched me in my private parts, and he tried pulling my 
pants off of—but I tried not to let him.  But then he did, and he put 
his question mark in my private part, but I keep moving, so then he 
stopped.  And I laid—and he laid down next to me and put his hands 
in my pants and was squeezing me against him and tried to kiss me. 
But I was moving my head around, so then he got on top of me. 

In the redacted portion of State’s Exhibit 8, which follows the portion 

published to the jury, the complainant told Father about the sexual abuse she 

had allegedly suffered at the hands of Mother’s unnamed ex-boyfriend: 

[I]t was the same with my moms xBoyfriend but when he took of my 
pants he leked me down there in my prives part[.]  But i moves 
around but he stil got . . . to leak me. 

There is no evidence that O.G. was ever Mother’s ex-boyfriend. 

After Appellant put on his bill of exceptions, the trial court denied it and 

prohibited Appellant from delving into the issues raised in the bill.  Defense 

counsel then explained, 

Your Honor, I would just reiterate the reasons that I previously 
put on the record that I believe this evidence is important.  It’s a 
confrontation issue.  It’s the ability for the Defense to present their 
case.  And not allowing this testimony, which I believe we would 
contend has more probative value than any prejudicial value, I 
believe that the testimony has shown that this is not your typical 
outcry and found to be an untrue situation.  But it’s an outcry that the 
child tells his (sic) mom subsequently, it must not be true because it 
must have been a dream.  And because of that, I believe it has 
plenty of probative value, and I believe it should have—it should be 
allowed. 
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Evidence that a child has accused someone other than the defendant of 

sexual abuse is not relevant or admissible absent evidence that such 

accusations were false.8  Appellant does not complain about the exclusion of the 

evidence concerning J.G.’s alleged conduct.  That outcry has not been proven 

false.  The trial court therefore did not err by excluding that evidence or barring 

questioning about that evidence.9 

Regarding the evidence that after making outcries about both J.G. and 

Appellant, the complainant dreamed that O.G. inappropriately touched her but 

realized upon awakening that it was a dream, we cannot conclude that the 

reported dream rises to an admissible false accusation.10 

Finally, Appellant points us to nowhere in the record where he sought to 

have the redacted portion of Exhibit 8 admitted or complained about its 

exclusion.  He has therefore failed to preserve his contention that the trial court 

                                                 
8Hughes v. State, 850 S.W.2d 260, 262–63 (Tex. App.—Fort Worth 1993, 

pet. ref’d). 

9See id. 

10See id. (reasoning that without a showing of falsity, evidence of a prior 
accusation does not show an interest, bias, or motive to be untruthful and is not a 
proper subject for cross-examination or impeachment). 
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erred by limiting his questioning about the redacted portion.11  We overrule 

Appellant’s first issue. 

Other Evidence 

In his second issue, Appellant contends that the trial court abused its 

discretion by allowing multiple witnesses—Rebecca Sullivan, Father, and Carrie 

Paschall—to testify to inadmissible hearsay as outcry witnesses when the State 

chose not to call the only witness designated as the proper outcry witness, O.P., 

Father’s girlfriend.  Appellant points to no place where he raised his complaint 

about multiple outcry witnesses or his complaints about Sullivan and Father 

testifying improperly as outcry witnesses.  We therefore overrule those 

complaints as unpreserved.12  Appellant did challenge the admission of 

Paschall’s testimony as outcry evidence, but the testimony was admitted as a 

prior consistent statement offered to rebut the defensive theory of fabrication.  

Appellant did not challenge this ground below and does not challenge it on 

appeal.13  Similarly, to the extent that Appellant complains about the admission of 

State’s Exhibit 8A within this issue, the objection at trial to the redacted 

                                                 
11See Tex. R. App. P. 33.1(a); Everitt v. State, 407 S.W.3d 259, 262–63 

(Tex. Crim. App. 2013); Sanchez v. State, 418 S.W.3d 302, 306 (Tex. App.—Fort 
Worth 2013, pet. ref’d). 

12See Tex. R. App. P. 33.1(a); Everitt, 407 S.W.3d at 262–63; Sanchez, 
418 S.W.3d at 306.  

13See Tex. R. App. P. 33.1(a); Everitt, 407 S.W.3d at 262–63; Sanchez, 
418 S.W.3d at 306. 
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statement’s being admitted as the complainant’s prior consistent statement 

because the proper predicate had not been laid and because Father was not the 

proper sponsoring witness does not match Appellant’s outcry complaint on 

appeal.14  We therefore also overrule those complaints. 

Regarding Sullivan, Appellant also complains that the trial court violated 

his rights under the Confrontation Clause and abused its discretion by overruling 

his hearsay objection and admitting her testimony as statements made for 

diagnosis and treatment under the exception found in rule of evidence 803(4).15  

The following colloquy occurred before the testimony: 

[PROSECUTOR]: Ms. Sullivan, how old was [the complainant] 
when you conducted the exam on her? 

A. She was 13. 

Q. And when you conducted the exam on her, 
you went through the same procedure.  
You first sat down with her—was it her 
mother? 

A. Yes. 

Q. And got her medical history? 

A. Yes. 

Q. And then after that, did you get a history of 
what happened from [the complainant]? 

                                                 
14See Lovill v. State, 319 S.W.3d 687, 691–92 (Tex. Crim. App. 2009) (“A 

complaint will not be preserved if the legal basis of the complaint raised on 
appeal varies from the complaint made at trial.”). 

15Tex. R. Evid. 803(4). 
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A. Yes. 

Q.  What did [the complainant] say happened? 

[DEFENSE COUNSEL]: Your Honor, I’m going to object to hearsay 
by this witness testifying to what the child 
said.  . . . I don’t believe it’s going to be for 
purpose of any diagnosis.  There’s been no 
predicate laid that that’s where they’re . . . 
heading.  It would be hearsay upon 
hearsay.  It would be testimonial.  And we 
have a confrontation issue. 

THE COURT:   Go ahead, [Prosecutor]. 

[PROSECUTOR]: Your Honor, it’s an exception to hearsay 
under Section 803.4, statements made for 
medical purposes or medical diagnosis. 

THE COURT: All right. I’ll overrule the objection. 

Go ahead. 

Sullivan then continued her testimony without objection, 

I wrote down in her own words when I asked her why she 
came to the clinic that day.  She said: “My grandma’s boyfriend 
when my grandma was asleep, he—I would sleep on the floor.  He 
would get on top of me.  He would unbuckle my pants.  He would put 
his private part in my private part.” 

When I asked her when that had started, she said, “I think I 
was like seven.” 

And when I asked her when the last time that happened was, 
she said, “like eight or nine,” referring to she was eight or nine years 
old. 

When I asked her where that happened, she said, “At my 
grandma’s house.” 

And then she goes on explaining things that would happen 
before she was age seven.  She said, “He would always try to touch 
me when we would go somewhere in the car since I was really little.” 
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When I asked her his name, she said, “Rafael Rodriguez.” 

And I also asked her if she knew his age, but she said she 
didn’t know his age.  I asked her about any symptoms with the 
contact, penile/vaginal contact.  She said that it was uncomfortable 
but said there was no bleeding.  And then at this point I went down a 
checklist with her. 

Sullivan continued repeating information that the complainant had told her and 

also discussed other aspects of the examination with no further objection by 

Appellant.  On cross-examination, the following dialogue occurred: 

[DEFENSE COUNSEL]: Ms. Sullivan, if there’s no reason for 
obtaining any evidence, there’s really no 
purpose in this exam except to have her 
repeat that information to a medical 
personnel; isn’t that right? 

A.  No, I don’t agree. 

Q. What—what’s the purpose of that exam, 
you know, seven years later, six years 
later? 

A. Physically to make sure she’s okay.  We 
need to make sure she does not have 
infections, like HIV or syphilis, that she 
does not have sexually-transmitted 
infections.  And it’s very helpful to the child 
to know that physically they’re okay before 
they can even think about going to 
counseling or healing from the trauma of 
sexual abuse.  If you do not know that 
physically you’re okay, that’s—that’s very 
hard to do. 

Q. The medical protocol that you have before 
you, I’m sure, that the parents sign, says 
they’re asking for a medical examination for 
evidence of sexual abuse.  Now, clearly, 
you’re not going to be able to find evidence 
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of sexual abuse six years later; isn’t that 
right? 

A. That—I would not expect to have any 
physical findings or evidence of sexual 
abuse, no. 

The complainant testified.  As this court has previously pointed out, “Although the 

erroneous admission of hearsay evidence can implicate the [C]onfrontation 

[C]lause of the Sixth Amendment, we have no [C]onfrontation [C]lause issue here 

because the out-of-court declarant testified and was available for cross-

examination.”16  As to the hearsay objection, Appellant failed to get a running 

objection and therefore failed to preserve his complaint.17  We overrule 

Appellant’s second issue. 

Conclusion 

Having overruled Appellant’s three issues, we affirm the trial court’s 

judgment. 

  

                                                 
16Dunbar v. State, No. 02-03-00489-CR, 2005 WL 1120080, at *10 (Tex. 

App.—Fort Worth May 12, 2005, pet. ref’d) (mem. op., not designated for 
publication). 

17See Leday v. State, 983 S.W.2d 713, 717–18 (Tex. Crim. App. 1998); 
Preston v. State, No. 02-13-00068-CR, 2014 WL 2619377, at *1 (Tex. App.—Fort 
Worth June 12, 2014, no pet.) (mem. op., not designated for publication). 
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