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 I concur with the opinion of the majority.  I write separately, however, to express 

my opinion that, while the trial court’s judgment, entitled Order for Delivery of 

Homestead Property to Surviving Spouse might be construed as determining that 

Appellee, Celia Gray, has a life-time possessory interest in the property the subject of 

this dispute, this Court’s opinion should not be read as reaching that conclusion.   

 As the majority correctly states, we are faced with a situation where the record 

was not sufficiently developed to allow this Court, or the trial court, to determine whether 

the disputed property was “among the decedent’s effects” and therefore, subject to an 
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order of delivery pursuant to section 272, or an allowance in lieu of exempt property 

pursuant to section 273 of the Texas Probate Code.  See TEX. PROB. CODE ANN. §§ 272, 

273 (West Supp. 2013).1  However, as stated by the majority, in the absence of 

evidence to the contrary, we must assume the record supports the trial court’s implied 

decision that the property was a part of the decedent’s estate.  Accordingly, I believe the 

opinion of this Court should be construed no further than saying the trial court did not err 

in ordering that Celia Gray holds a possessory homestead interest in whatever property 

interest the Estate of Jessie Gray might have owned upon his death. 

 

        Patrick A. Pirtle 
                  Justice 
        

 

                                                      
 

1
 In 2009, the Texas Legislature repealed the Texas Probate Code with an effective date of 

January 1, 2014, and recodified the statutes as the Estates Code.  See Act of May 26, 2009, 81st Leg., 
R.S., ch. 680, §§ 1, 10(a), 2009 Tex. Gen. Laws 1512, 1731-32.  Section 272 is now section 353.052, and 
section 273 is now section 353.053.  See TEXAS ESTATES CODE ANN. §§ 353.052 & 353.053 (West 
Pamphlet 2013).   


