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ON MOTION FOR REHEARING

JUSTICE GUZMAN, dissenting from the denial of rehearing.

Abandoned buildings, dilapidated homes and hazardous properties have in many instances
become a haven for vagrants, criminal activity and potential hazards to surrounding neighborhood
properties. The Court’s holding and today’s denial of the Motion for Rehearing in effect have
essentially decimated summary nuisance abatement—a city’s crucial, front-line tool to combat the
detrimental effects of nuisance on the health, safety, and welfare of its citizens.1 The Court’s
holding leaves municipalities with equally incongruous options after a determination of public
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nuisance is made by a municipal board: (1) subject the municipality’s tax-payers to the otherwise
unnecessary and costly litigation of a de novo trial to determine whether the property is a public
nuisance; or (2) accept the board’s determination, abate, and subject the municipality to a potentially
costly takings claim.
Underscoring the risk to the safety and vitality of entire communities, the City of Dallas
urges this Court to vacate its holding. Twelve separate amicus briefs have been submitted in support
of the Motion for Rehearing.2 Amici assert that the Court’s decision restricts the ability of
municipalities to control and regulate nuisances through their police power and in turn restricts
municipalities from protecting their communities’ health and safety.3 Evidencing the debilitating
effects the Court’s holding has had in the mere six months since it was handed down, many cities
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have brought their substandard structure and nuisance enforcement procedures to a stand-still.4 And
many are concerned that this new requirement will delay an already agonizingly slow process.5
I believe the cities’ concerns warrant closer examination.

But, despite the rapid

manifestation of the broad-sweeping effects I cautioned about in my dissent, this Court adheres to
its untenable holding—despite long-standing precedent dictating otherwise6—that a party whose real
property has been determined a nuisance is entitled to an absolute right to de novo judicial review
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of the underlying nuisance determination made by an administrative board when the person alleges
a taking.
Because the Court’s decision essentially strips municipalities of their legislatively provided
tool to combat public nuisance, I would grant the motion for rehearing. Because the Court declines
to do so, I respectfully dissent.7

____________________________________
Eva M. Guzman
Justice

OPINION DELIVERED: January 27, 2011
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