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REQUEST FOR ORAL ARGUMENT

Appellants, LasikPlus of Texas, P.A. and LeA-Vision, Inc. respectfully

request oral argument in this case.
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NO. 14-12-01155-CV

IN THE COURT OF APPEALS
FOR THE FOURTEENTH JUDICIAL DISTRICT OF TEXAS

HOUSTON, TEXAS

LasikPlus of Texas, P.A. and LCA-Vision, Inc., Relators, Appellants
v.

Federico Mattioli, M.D., and
Mattioli Vision Professionals, P.A., Respondent, Appellee

On Appeal from the 80th Judicial District Court
of Harris County

Cause No. 2012-68429

LASIKPLUS OF TEXAS, P.A. AND LCA-VISION INC.'S PETITION FOR
WRIT OF INJUNCTION, OR ALTERNATIVELY, MOTION FOR

APPELLATE RULE 29.3 RELIEF

TO THE HONORABLE FOURTEENTH COURT OF APPEALS:

Relators LasikPlus of Texas, P.A. and LCA-Vision, Inc. (hereinafter

"LasikPlus" or "Relators"), petition this Court to issue a writ of injunction

prohibiting Respondent, Federico Mattioli, M.D. and Mattioli Vision Professionals,

P.A. (hereinafter "Dr. Mattioli" or "Respondent"), from proceeding with certain

actions previously restricted, or alternatively, pursuant to Rule 29 of the Texas



Rules of Appellate Procedure, order injunctive relief incorporating the terms of the

previously granted Temporary Restraining Order. Relators submit this Petition for

Writ of Injunction and Appendix, as well as its Record in Support (filed

contemporaneously with the Petition), in compliance with rule 52 of the Texas

Rules of Appellate Procedure In support of its Petition, Relators respectfully assert

and allege as follows:

I.

Statement of the Case

Relators in this Original Proceeding are LasikPlus ofTexas, P.A. and LCA-

Vision Inc., hereinafter referred to as LasikPlus. 1 The Respondent is Federico

Mattioli, M.D? This Original Proceeding emanates from LasikPlus of Texas, P.A.

and LCA-Vision Inc. v. Federico Mattioli, MD, Cause No. 2012-68429, filed in the

80th Judicial District Court of Harris County, Texas.3 See Plaintiffs' Original

1 Relator can be contacted through their counsel, Ryan Hand and Scott Novak, Lorance &
Thompson, P.C., 2900 North Loop West, Ste. 500, Houston, Texas 77092.

2 Respondent can be contacted through their counsel Gary M. Polland and Valeria Lee Brock,
2211 Norfolk Street, Suite 920, Houston, Texas 77098, George W. Vie III, Mills Shirley LLP,
1021 Main Street, Suite 1950 Houston, Texas 77002, and David A. Jones, 733 West 43rd Street,
Houston, Texas 770018.

3 Citation to pleadings, orders or materials admitted into evidence will be referred to by their
Appendix Tab number. For example, "see Employment Agreement, attached hereto at Tab _."
References to the Reporter's Record will be referred to as RR followed by the respective page
number. References to Exhibits referred to in the Reporter's Record and admitted into evidence
at the December 7,2012 Temporary Injunction Hearing will be referred to by their number and
by the party's designation that offered same and the Appendix Tab number when applicable - for
example: "Plaintiff s Exhibit 1 at Tab_."
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Petition, Request for Declaratory Judgment, Application for Temporary

Restraining Order, Temporary Injunction and Permanent Injunction at Tab 1. In

brief, Relators sued Dr. Federico Mattioli for breach of contract and sought to

enjoin certain aspects of his medical practice as prohibited under that contract. See

Plaintiffs' First Amended Original Petition, Request for Declaratory Judgment,

Application for Temporary Restraining Order, Temporary Injunction and

Permanent Injunction at Tab 2. Dr. Mattioli, who was involved in a joint venture

with LCA-Vision Inc. vis-a-vis its subsidiary LasikPlus of Texas, P.A. breached

both a covenant not to compete, which restricted his ability to perform Lasik laser

eye surgery and RPK surgery within a 20-mile radius of LasikPlus of Texas, P.A.'s

clinic for 18-months following termination of his employment, as well as a 120­

day termination notice provision contained in the subject contract. Id.

Relators requested relief from the Trial Court attendant to Dr. Mattioli's

obligations under the subject agreements in an effort to secure and protect their

goodwill. On November 19, 2012, the Honorable Larry Weiman of the 80th

Judicial District Court issued a Temporary Restraining Order restricting Dr.

Federico Mattioli from providing medical services including, but not limited to,

laser eye surgery and refractive surgeries within a 20 mile radius of LasikPlus '

clinic, located at 3700 Buffalo Speedway, Ste. 325, Houston, Texas 77098. See

Temporary Restraining Order and Order Setting Hearing for Temporary Injunction

3



at Tab 3. On December 6, 2012, the Trial Court signed an order modifying the

temporary injunction by restricting the subject activity to only Lasik laser surgery

and RPK surgery and extending same until 3:00 pm on December 7, 2012 when

the Court was set to entertain Relators' Motion for Temporary Injunction. See

Agreed Order Extending Temporary Restraining Order and Setting Hearing for

Temporary Injunction at Tab 4. The Order stated, in relevant part, as follows:

Defendant, Dr. Federico Mattioli, is prohibited from providing Lasik or RPK
laser eye surgery at 2200 Southwest Freeway #500, Houston, TX 77098 or
any other location within a 20 mile radius of 3700 Buffalo Speedway, Ste.
325, Houston, Texas 77098 and/or in any contiguous county to Harris
County, Texas.

Id.

On December 7, 2012, the Trial Court considered Relators' Motion for

Temporary Injunction, as well as the testimony of Dave Thomas, the Co-CEO and

CFO of LCA-Vision Inc. See generally RR. Though post-hearing briefing was

provided, the Trial Court denied Relators' requested temporary injunction, which

sought to prohibit the same activity as that of the prior Temporary Restraining

Order. See Plaintiffs' Brief on Reformation of Covenant Not to Compete Made in

Concert with Plaintiffs' Request for Injunctive Relief at Tab 5; see also Order of

December 12, 2012 Denying Injunctive Relief at Tab 6. The Trial Court further

denied Relators' request for a temporary injunction predicated on Dr. Mattioli's

breach of the termination notice provision contained in the subject Employment

4



Agreement. See December 31, 2012 Order Denying Request for Ruling on

Injunctive Relief on Alternative Theory of Breach of the Contractual Notice

Provision of the Employment Contract at Tab 7.

Relators have brought an interlocutory appeal challenging the Trial Court's

denial of their request for temporary injunction on grounds that the Trial Court

exceeded its discretion when it went beyond the saliency of the injunctive relief

sought and erroneously based its ruling on the ultimate issue of whether the subject

covenant not to compete was enforceable. See Plaintiffs' Notice of Accelerated

Interlocutory Appeal Pursuant to CPRC §51.014(a)(4) at Tab 8. Relators further

predicate their interlocutory appeal on the fact that the Trial Court disregarded Dr.

Mattioli's stipulated breach of the notice provision ofhis employment agreement.

Relators now seek a writ of injunction from this Court to protect this Court's

subject matter jurisdiction in Relators' interlocutory appeal,. or, alternatively,

through Rule 29.3 of the Texas Rules of Appellate Procedure, an order

incorporating the terms of the temporary restraining order to protect Relators'

rights during the pendency of the Appeal. Relators' Petition is based on the fact

that Dr. Mattioli's practice of Lasik and RPK procedures a mere 1.2 miles from

Relators' clinic in derogation of his contractual obligations is systematically

eroding the value and goodwill of Relators' business such that a failure to act by

this Court will necessarily strip this Court of its jurisdiction by rendering any
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subsequent action on appeal meaningless. In addition, Relators believe immediate

injunctive relief is required at this stage due to the fact that the 120-day termination

notice provision made basis of Relators' interlocutory appeal will likely expire

before this Court rules on the Trial Court's denial of Relators' injunctive relief

which, again, will deprive this Court of jurisdiction. Lastly, Relators ask for

injunctive relief from this Court to protect the subject matter of this case - namely,

their business worth, market share and goodwill- from further amelioration by Dr.

Mattioli's competition.

II.

Statement of Jurisdiction

This Court has jurisdiction to consider this Original Proceeding in that it is

brought in conjunction with an interlocutory appeal from the denial of a request for

temporary injunction per Tex. Civ. Prac. & Rem. Code § 51.014(a)(4). See

Greathouse Ins. Agency v. Tropical Investments, Inc., 718 S.W.2d 821, 822 (Tex.

App.-Houston [14th Dist.] 1986, no writ). This Court has jurisdiction to issue a

writ of injunction necessary to enforce its jurisdiction over an appeal pending in

this Court. Tex. Const. art. V, § 6; Tex. Gov. Code Ann. § 22.22l(a).
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III.

Issues Presented

1. Whether Dr. Federico Mattioli should be enjoined under terms of the revised

temporary restraining order of December 7, 2012 to preserve this Court's subject

matter jurisdiction in the Relators' interlocutory appeal from the denial of its

request for injunction?

2. Alternatively, whether under Texas Rule of Appellate Procedure 29.3, an order

incorporating the terms of the December 6, 2012 revision of the Temporary

Restraining Order should issue to protect the parties rights during the pendency of

the Relators' interlocutory appeal?

IV.

Record and Appendix in Support of Petition

Relators include the following documents from the Record to its. Petition for

Writ of Injunction, pursuant to rule 52.7 of the Texas Rules of Appellate

Procedure, which Relators file contemporaneously with this Petition. Relators

specifically incorporate the following documents by reference as if fully set forth

herein:

Tab 1- Plaintiffs' Original Petition, Request for Declaratory Judgment,
Application for Temporary Restraining Order, Temporary
Injunction and Permanent Injunction
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Tab 2-

Tab 3-

Tab 4 -

Tab 5-

Tab 6-

Tab 7-

Tab 8-

Tab 9-

Tab 10-

Tab 11 -

Tab 12-

Tab 13-

Plaintiffs' First Amended Original Petition, Request for

Declaratory Judgment, Application for Temporary Restraining

Order, Temporary Injunction and Permanent Injunction

Temporary Restraining Order and Order Setting Hearing for

Temporary Injunction

Agreed Order Extending Temporary Restraining Order and

Setting Hearing for Temporary Injunction

Plaintiffs' Brief on Reformation of Covenant Not to Compete

Made in Concert with Plaintiffs' Request for Injunctive Relief

Order ofDecember 12, 2012 Denying Injunctive Relief

December 31, 2012 Order Denying Request for Ruling on

Injunctive Relief on Alternative Theory ofBreach ofthe

Contractual Notice Provision of the Employment Contract

Plaintiffs' Notice ofAccelerated Interlocutory Appeal Pursuant

to CPRC §51.014(a)(4)

Management Agreement

LPT Employment Agreement

Mattioli's Resignation (October 16,2012)

"Dr. Mattioli Houston" Google Search, admitted into evidence

as Plaintiffs' Exhibit 8 to Plaintiffs' Request for Temporary

Injunction December 7, 2012

"LasikPlus Houston" Google Search, admitted into evidence as

Plaintiffs' Exhibit 9 to Plaintiffs' Request for Temporary

Injunction
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V.

Statement of Facts

LasikPlus of Texas and LCA-Vision Inc. (Relators) operate VISIon

correction clinics that provide ophthalmology services Lasik laser eye surgery and

other refractive surgeries. See Management Agreement at Tab 9; see also LPT

Employment Agreement at Tab 10. LCA-Vision Inc. manages and provides non-

medical personnel to LasikPlus of Texas and is engaged in a joint enterprise and/or

partnership with LasikPlus, a professional association which employs medical

personnel to provide ophthalmic services. See Management Agreement at Tab 9.

The Management Agreement provides as follows:

1. LCA-Vision Inc. agreed to sublease an office suite to LasikPlus of Texas,
P.A. for use as a laser eye clinic;

2. LasikPlus of Texas, P.A. agreed to provide LCA-Vision Inc. physicians
to perform ophthalmologic treatment using LasikPlus of Texas, P.A.'s
laser vision equipment at the clinic;

3. At LCA-Vision Inc.'s expense, LCA-Vision Inc. agreed to furnish the
medical supplies, medical equipment, office equipment and office
furnishings at the clinic;

4. At LCA-Vision Inc.'s expense, LCA-Vision Inc. agreed to provide all
utilities;

5. At LCA-Vision Inc.'s expense, LCA-Vision Inc. agreed to provide all
non-medical personnel, nurses and technicians to conduct the laser eye
services at the clinic;

6. At LCA-Vision Inc.'s expense, LCA-Vision Inc. agreed to bill for and
collect all the health care and ancillary services rendered to patients at the
clinic, including the physician's services;

9



7. At L LCA-Vision Inc.'s expense, LCA-Vision Inc. agreed to provide all
marketing and advertising for LasikPlus of Texas, P.A.;

8. LasikPlus of Texas, P.A. agreed to pay LCA-Vision Inc. a management
fee for LCA-Vision Inc.'s services;

9. LasikPlus of Texas, P.A. agreed to require each of LCA-Vision Inc.'s
physicians to enter into a written employment agreement with LasikPlus
of Texas, P.A. that would include a covenant not to compete with LPT
and LCA-Vision Inc.. LasikPlus of Texas, P.A. agreed to strictly and
consistently enforce the employment agreements with the physicians.

10. LasikPlus of Texas, P.A. agreed to indemnifY and hold harmless LCA­
Vision Inc.'s from and against any and all claims and damages resulting
from any act or omission of LasikPlus of Texas, P.A. or its physicians.

11. LasikPlus of Texas, P.A. and LCA-Vision Inc. agreed that Defendant
would be the primary ophthalmologist at the clinic.

12. LasikPlus of Texas, P.A. agreed to assign to LCA-Vision Inc. all net
practice revenue and accounts receivable of LasikPlus ofTexas, P.A..

13.LPT agreed to compensate physicians and optometrists from LasikPlus
of Texas, P.A.'s payroll account.

14. LasikPlus of Texas, P.A. agreed not to compete against LCA-Vision
Inc.'s.

ld.

On December 15,2003, Federico Mattioli, M.D. entered into an employment

contract with LasikPlus of Texas, P.A. to provide ophthalmic services at the

LasikPlus of Texas,P.A./LCA-Vision Inc. clinic, which is located at 3700 Buffalo

Speedway, Ste. 325, Houston, Texas. See Employment Agreement at Tab 9. Per

the Employment Agreement between Dr. Mattioli and LasikPlus of Texas, P.A.,

10



LCA-Vision was identified as a third party beneficiary to same. See Id. at Section

23; see also LPT Employment Agreement at Tab 10 at Page 22, No.7.

The LPT Employment Agreement contained an eighteen (18) month

Covenant Not to Compete prohibiting Mattioli from delivering laser vision

correction services (other than as an employee of LasikPlus of Texas, P.A.) within

a restricted geographic area set forth within same. See Section 8 of the LPT

Employment Agreement at Tab 10. Additionally, the Employment Agreement

contained a notice provision requiring Dr. Mattioli to provide 120-days' notice

before terminating employment with LasikPlus. See Id. at Section 4.3.

On October 16,2012, Mattioli notified LasikPlus of Texas, P.A. that his last

day of employment would be November 16, 2012. See Mattioli's Resignation,

dated October 16, 2012, at Tab 11. Mattioli later changed his last day to November

17, 2012. This was far less notice than is required under the Employment

Agreement. See LPT Employment Agreement at Section 4.3 at Tab 10.

A few days before his last scheduled day of work, Dr. Mattioli advised

LasikPlus of Texas, P.A. that he was opening a new clinic located at 2200

Southwest Freeway #500, Houston, TX 77098. This fact is undisputed. Also

undisputed is the fact that Dr. Mattioli's new clinic is less than two miles from

LasikPlus of Texas, P.A.'s vision center. See RR 20; 5-14.
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Relators sued Dr. Mattioli in an effort to enJom his marketing and

performance of laser vision correction procedures within 20 miles of LasikPlus of

Texas, P.A.'s Houston clinic per the covenant not to compete and notice provisions

contained in the subject Employment Agreement. On November 19, 2012, the 80th

Judicial District Court, the Honorable Larry Weiman Presiding, issued a

Temporary Restraining Order restricting Dr. Federico Mattioli from providing

medical services including, but not limited to, laser eye surgery and refractive

surgeries within a 20 mile radius of LasikPlus' clinic, located at 3700 Buffalo

Speedway, Ste. 325, Houston, Texas 77098. See Temporary Restraining Order and

Order Setting Hearing for Temporary Injunction at Tab 3. On December 6, 2012,

the Trial Court signed an order modifying the temporary injunction by restricting

the subject activity to only Lasik laser surgery and RPK surgery and extending

same until 3:00 pm on December 7, 2012 when the Court was set to entertain

Relator's Motion for Temporary Injunction covering the same activity. See Agreed

Order Extending Temporary Restraining Order and Setting Hearing for Temporary

Injunction at Tab 4.

On December 7, 2012, the Trial Court considered Relators' Motion for

Temporary Injunction, as well as the testimony of Dave Thomas, the Co-CEO and

CFO of LCA-Vision Inc. Though post-hearing briefing was provided, the Trial

Court denied Relators requested temporary injunction, which sought to prohibit the

12



same activity as that of the prior Temporary Restraining Order. Order of December

12,2012 Denying Injunctive Relief at Tab 6.

At the December 7, 2012 temporary injunction hearing, counsel for Dr.

Mattioli made the following relevant stipulations to the Trial Court:

1. Dr. Mattioli stipulated that, while he did not concede as to the enforceability
of the covenant not to compete, it was ancillary to an otherwise enforceable
agreement. See RR 20; 14-16.

2. Dr. Mattioli stipulated he did sign the employment agreement containing the
notice provision and the subject covenant not to compete. See RR 20; 23-24.

3. Dr. Mattioli stipulated he did not provide the termination notice as required
under the Employment Agreement. See RR 20; 20-22.

The evidence and testimony presented to the Trial Court, combined with the

stipulations of Dr. Mattioli's counsel detailed, corroborated the claimed harm

which Relators were, and continue to be, subjected to due to Dr. Mattioli's breach.

To wit, the Trial Court was presented with the following support for Relators'

requested injunctive relief through testimony by Dave Thomas, Co-CEO and CFO

ofLCA-Vision Inc., as well as documentary evidence:

1. During Dr. Mattioli's employment, Relators spent approximately $1.3
million on advertising and target marketing to brand Dr. Mattioli with the
LasikPlus name in the subject market. See RR 55; 18-25.

2. Over the course of Dr. Mattioli's relationship with the Relators,
immeasurable goodwill was established by virtue of the co-branding of the
LasikPlus name with Dr. Mattioli. See RR 66; 5-9.

3. Dr. Mattioli's competitive practice in the same market area of LasikPlus'
clinic threatens LasikPlus of Texas, P.A.'s goodwill by confusing patients

13



into believing Dr. Mattioli's post-tennination services are associated with
LasikPlus by virtue of the ongoing effects of Relators' targeted marketing
and advertising efforts to brand Dr. Mattioli with Relators' business. See RR
67; 10-16.

4. The effect of Relators' targeted marketing and advertising efforts to brand
Dr. Mattioli with Relators' business was demonstrated to the Trial Court
through a showing that internet searches for "Dr. Mattioli Houston"
continued to evidence a connection between the Respondent and the
Relators despite his opening a competitive practice. See RR 67; 17 - 69; 13;
see also "Dr. Mattioli Houston" Google Search, admitted into evidence as
Plaintiffs' Exhibit 8 to Plaintiffs' Request for Temporary Injunction,
attached hereto at Tab 12.

5. Evidence presented to the Trial Court revealed that an internet search for
"Dr. Mattioli Houston" revealed a video interview associating Dr. Mattioli
with LasikPlus, further demonstrating a present perceived relationship
between Relators and Dr. Mattioli. See RR 68; 14-21; see also "Dr. Mattioli
Houston" Google Search, admitted into evidence as Plaintiffs' Exhibit 8 to
Plaintiffs' Request for Temporary Injunction, attached hereto at Tab 12.

6. Testimony and evidence presented to the Trial Court further revealed that
internet searches for "LasikPlus Houston" was associated with Dr. Federico
Mattioli despite the fact he had ceased working for LasikPlus and opened a
competitive practice. See RR 69; 22 - 70; 5; see also "LasikPlus Houston"
Google Search, admitted into evidence as Plaintiffs' Exhibit 9 to Plaintiffs'
Request for Temporary Injunction, attached hereto at Tab 13.

7. Testimony from Dave Thomas further established that despite Dr. Mattioli
ceasing his employment with LasikPlus of Texas, P.A., he would continue to
benefit from Relators' marketing effort during the "tail" period wherein
consumers would associated Dr. Mattioli with the LasikPlus of Texas brand
be virtue of their marketing efforts made before Dr. Mattioli tenninated his
contract. See RR 70; 6-19.

8. Mr. Thomas further testified that LasikPlus of Texas, P.A.'s goodwill
would be adversely affected if Dr. Mattioli was allowed to perfonn Lasik
and/or RPK surgeries within the subject market area and that the value of the
effect on the Relators' goodwill would be difficult quantify. See RR 70; 20 ­
71; 1; RR 71; 18 -72; 4.
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Dr. Mattioli's primary defense to the injunctive relief requested was that the

covenant not to compete contained in the Employment Agreement did not comport

with the Covenant Not to Compete Act insofar as it did not contain a buy-out

provision or arbitration provision. The Covenant, however, did contain a provision

wherein Dr. Mattioli and Relators agreed that, if a court finds the subject Covenant

not to Compete unenforceable, the parties consent to allow the court to refonn the

agreement and enforce accordingly. See LPT Employment Agreement at Section

8.4, attached hereto at Tab 2. In addition, Dr. Mattioli did not countermand the fact

that he breached the l20-day notice provision of the employment contract and, in

fact, stipulated to same. See RR 20; 20-22.

Following the subject December 7, 2012 hearing, the Trial Court requested

briefing as to its ability to reform the Covenant Not to Compete, as well as the

propriety of denying the requested injunctive relief on grounds that the Covenant

Not to Compete Act does not expressly warrant reformation of the missing

provisions. Briefing on the legislative history and common law was provided, as

well as briefing on Dr. Mattioli's breach of the notice provision of the Employment

Agreement. See Brief on Reformation of Covenant Not to Compete Made in

Concert with Plaintiffs' Request for Injunctive Relief, attached hereto at Tab 5.

Despite same, the Court denied Relators' requested injunctive relief. See Order of

December 12, 2012 Denying Injunctive Relief at Tab 6. Further, the Trial Court
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denied Relators' request for injunctive relief on grounds that Dr. Mattioli breached

the notice provision of the subject Employment Agreement. December 31, 2012

Order Denying Request for Ruling on Injunctive Relief on Alternative Theory of

Breach of the Contractual Notice Provision of the Employment Contract at Tab 7.

Since December 7, 2012, Dr. Mattioli has started offering Lasik and RPK

laser eye surgeries at his new clinic. For all intents and purposes, and as shown to

the Trial Court through documentary evidence and the testimony of Mr. Thomas,

Dr. Mattioli will continue to benefit from Relators' advertising and marketing

efforts, the deleterious effect of which on Relators' business value, market share

and goodwill would have been avoided had Dr. Mattioli abided by the covenant

not to compete and/or the notice provision in the subject employment agreement. It

is Relators' position the Trial Court erred in denying the injunctive relief sought; to

wit, Relators are pursuing interlocutory review of that ruling.

Dr. Mattioli's practice of Lasik and RPK procedures 1.2 miles from

Relators' clinic during the term of the pending interlocutory appeal threatens to

ameliorate the subject matter of the appeal and, by extension, this Court's

jurisdiction, by eroding the value of any favorable ruling by this Court. More

specifically, the remaining notice period under the Employment Agreement will

continue to dissolve daily and the deleterious effects of Dr. Mattioli's breach on

Relators' market share and goodwill will have already taken its toll. Consequently,
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Relators are compelled to ask this Court to enjoin Dr. Mattioli from providing

Lasik and RPK surgery during the pendency of their concomitant appeal so as to

maintain this Court's jurisdiction and to prevent further damage to the subject of

the pending interlocutory appeal.

VI.

Summary of the Arguments

To preserve the subject matter jurisdiction of this Court in Relators'

interlocutory appeal from the denial of its request for temporary injunction by the

Trial Court, this Court should grant Relators' request for a writ of injunction,

enjoining the Dr. Federico Mattioli from certain conduct as set forth in the terms of

the December 7,2012 Temporary Restraining Order.

This Court has the power to issue a writ of injunction to preserve its subject

matter jurisdiction, which is required here. Because the Trial Court denied

Relators' request to temporarily enjoin Dr. Federico Mattioli from performing

Lasik and RPK procedures in his clinic 1.2 miles from the LasikPlus clinic, Dr.

Mattioli's performance of those procedures in derogation of his noncompetition

agreement, as well as his breach of the notice provision contained in his

employment contract, are systematically eroding Relators' good will and market

presence while simultaneously permitting Dr. Mattioli to become unjustly enriched

by virtue of Relators' enterprise and industriousness. Because the Relators' good
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will is eroding precipitously and in concert with Dr. Mattioli's growing presence in

the market predicated on same and the fact the subject contract's notice term,

though breached on November 17, 2012, will expire on February 13, 2012 (120­

days after he notified Relators' of his termination of the subject employment

agreement), the failure to grant the injunctive relief requested herein would result

in any judgment favorable to the Relators' appeal to become moot. Indeed, if Dr.

Mattioli is allowed to proceed and practice in derogation of his agreements,

Relators' contractual and extracontractual claims seeking relief based on the

intangible and incalculable erosion of their goodwill be mooted by Dr. Mattioli's

continued operation in violation ofhis contractual agreements.

This Court should exercise its writ powers here and Issue a temporary

injunction incorporating the terms ofthe December 7, 2012 Temporary Restraining

Order during the pendency of the Relators' appeal. Alternatively, this Court should

issue temporary orders under Rule of Appellate Procedure 29.3, and issue an order

incorporating the terms of the December 7,2012 restraining order to preserve the

parties' rights until disposition ofthe Relators' appeal.
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VII.

Argument

A. Standardfor Issuing a Writ ofInjunction

Texas Government Code § 22.221(a) provides: Each court of appeal or a

justice of a court of appeal may issue a writ of mandamus and all other writs

necessary to enforce the jurisdiction of the court. See Tex. Gov. Code Add.

§22.221(a). This Court may "issue writs necessary to protect its jurisdiction by

preserving the subject matter of the appeal pending a hearing on the appeal." Beall

v. Strake, 602 S.W.2d 394, 395 (Tex. Civ. App.-Austin 1980, no writ); In re Tex.

Ass'n of Sports Officials, No. 03-10-00029-CV, 2010 WL 392342, (Tex. App.­

Austin Feb. 5, 2010) (mem. op.); Madison v. Martinez, 42 S.W.2d 84, 86 (Tex.

Civ. App.-Dallas 1931, writ refd).

The purpose of a writ of injunction is to enforce or protect the appellate

court's jurisdiction. See In re Olson, 252 S.W.3d 747, 747 (Tex. App.- Houston

[14th Dist.] 2008, no pet. (citing Holloway v. Fifth Court ofAppeals, 767 S.W.2d

680, 683 (Tex.1989) (orig. proceeding»; In re Sheshtawy, 161 S.W.3d 1 (Tex.

App.-Houston [14th Dist.] 2003, orig. proceeding). The use of a writ of

injunction is limited to cases in which a court of appeals has actual jurisdiction of a

pending proceeding. See Olson at 747 (citing In re Wyatt, 110 S.W.3d 511 (Tex.

App.-Waco 2003, orig. proceeding». Indeed, if the effect of the refusal to issue
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the injunction is to destroy the subject matter of the appeal, and thereby prevent the

effective operation of any judgment this Court might render, the jurisdiction of this

Court would be unlawfully invaded and the power to issue the writ properly rests

in this Court. Madison, 42 S.W.2d at 86. Stated another way, if an appeal pending

before this Court becomes moot, it loses jurisdiction over same. See Valley Baptist

Med. Ctr. v. Gonzalez, 33 S.W.3d 821,822,44 Tex. Sup. Ct. J. 41 (Tex. 2000).

A case becomes moot when it does not rest, or ceases to rest, on any existing

right or fact. Shelby Operating Co. v. City of Waskom, 964 S.W.2d 75, 81 (Tex.

App.-Texarkana 1997, writ denied). Several corollaries of this rule are that (1) a

case is not moot if some issue is still in controversy; (2) a case becomes moot if it

is impossible for the court to grant effectual relief for any reason; and (3) a case

can become moot by reason of new legislation or acts that supersede existing

legislation. James v. City of Round Rock, 630 S.W.2d 466, 468 (Tex. App.­

Austin 1982, no writ) (citing Swank v. Sharp, 358 S.W.2d 950 (Tex. Civ. App.­

Dallas 1962, no writ) and Gordon v. Lake, 163 Tex. 392, 356 S.W.2d 138,5 Tex.

Sup. Ct. J. 325 (1962)); State v. Gibson Prods. Co., 699 S.W.2d 640, 641 (Tex.

App.-Waco 1985, no writ).

In determining whether a writ should issue, an appellate court may not

consider the likelihood the relator will prevail on the underlying appeal. Lamar

Builders, Inc. v. Guardian Sav. & Loan Ass'n, 1990 Tex. App. LEXIS 605 (Tex.

20



App. Houston [1st Dist.] Mar. 14, 1990); Reyes v. Atkins, 619 S.W.2d 26, 27-28

(Tex. Civ. App.-Fort Worth 1981, orig. proceeding). Rather, where an original

proceeding for a writ of injunction is brought pending the appeal of the trial court's

denial of a similar injunction, the appellate court should issue the writ to protect its

jurisdiction of the appeal. See Lamar Builders, Inc. at Id. (citing EMW Mfg. Co. v.

Lemons, 724 S.W.2d 425, 426 (Tex. App.-Fort Worth 1987, orig. proceeding);

Reyes v. Atkins, 619 S.W.2d 26, 27 (Tex. Civ. App.-Fort Worth 1981, orig.

proceeding)).

Examples of injunctive relief issued by a court of superior jurisdiction are

multiform, yet all such writs are fundamentally designed to ensure the continued

jurisdiction of the court of appeals vis-a-vis ensuring the subject matter of the

pending appeal is not ameliorated:

• In Sonny Arnold, Inc. v. Sentry Sav. Ass 'n, the court of appeals was
empowered to issue writs necessary to enforce its jurisdiction; former Tex.
Rev. Civ. Stat. Ann. art. 1823 authorized the issuance of a writ of injunction
to enjoin a trustee's sale of realty when necessary for the protection of the
court's jurisdiction over the merits of a pending appeal, and particularly to
prevent the invasion of jurisdiction through the destruction of the subject­
matter of the appeal. 602 S.W.2d 90, 1980 Tex. App. LEXIS 3559 (Tex.
Civ. App. Amarillo 1980);

• In Irving Bank & Trust Co. v. Second Land Corp., the trial court had
discretion to order a temporary injunction restraining trustee's sale of land in
order to preserve the status quo until a trial on the merits; the appellate court
had the authority to issue its own temporary injunction pending appeal under
former Tex. Rev. Civ. Stat. Ann. art. 1823 (now Tex. Gov't Code Ann. §
22.221). 544 S.W.2d 684, 1976 Tex. App. LEXIS 3250 (Tex. Civ. App.
Dallas 1976);
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• In Deer Valley Ranch, Inc. v. Adair, a temporary injunction to bar the
sale of land by mortgagee under a deed of trust executed by mortgagor
pending appeal was appropriate under former Tex. Rev. Civ. Stat. Ann. art.
1823 because the sale would render meaningless any reversal on appeal.
1978 Tex. App. LEXIS 3773 (Tex. Civ. App. San Antonio Nov. 1 1978);

• In In re Teague, the relator sought to enjoin the respondent, the City
of Jacksboro, Texas, from effectuating an order allowing the City to
demolish the structure located on Teague's property during the pendency of
Teague's appeal of the trial court's judgment dismissing his suit challenging
the City's order through the grant of a plea to the jurisdiction. Despite that
the subject of the appeal involved the propriety of the grant of the City's
plea to the jurisdiction, the court of appeals recognized that if the City
demolished the property pending appeal and relator prevailed on the merits
of the appeal, that judgment would be moot, ameliorating the court of
appeals subject matter jurisdiction over the appeal. In re Teague, No. 02­
06-033-CV, 2006 WL 302123, *1 (Tex. App.-Fort Worth Feb. 6,2006);

• In In re Texas Association ofSports Officials, the court issued a writ
of injunction to preserve its jurisdiction in an appeal from the denial of a
plea to the jurisdiction in a case challenging the authority of the University

.Interscholastic League (the "UIL") in attempting to regulate the officiating
of high school varsity sports in Texas. The court recognized the stay
triggered by the UIL's interlocutory appeal prevented the trial court from
extending the temporary restraining order, so that once the order expired, the
UIL would be free to implement its plan to regulate sports officials. In
granting the injunction, the court explained that the subject matter of the
appeal was the independent status ofTASO, which would be ameliorated if
the UIL implemented a plan to regulate the profession. In addition to
protecting the independent status of TASO, the court recognized that the
sporting events at which TASO officials sought to officiate would already
occurred under UIL's control. 2010 WL 392342, *1;

• In Beall v. Strake, a writ of injunction issued enjoining the Secretary
of State from filing articles of dissolution of a corporation, where the filing
would moot a pending appeal addressing the validity of a shareholder's
consent to dissolve the corporation. 602 S.W.2d 394, 395 (Tex. Civ. App.­
Austin 1980, no writ);
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• In In re Shields, where a trial court dissolved a temporary injunction
against foreclosure of homestead property and a foreclosure was scheduled,
a writ of injunction to preserve the subject matter of the appeal was a proper
exercise of the appellate court's authority under Tex. Const. art. V, § 6 and
Tex. Gov't Code Ann. § 22.221(a). 190 S.W.3d 717, 2005 Tex. App. LEXIS
9541 (Tex. App. Dallas 2005);

• In Lamar Bldrs., Inc. v. Guardian Sav. & Loan Ass'n, the appellate
court issued writ of injunction and enjoined holder of letters of credit from
presenting the letters and enjoined bank that issued the letters of credit from
paying them where the builder was appealing from the trial court's denial of
builder's request for a temporary injunction requesting the same relief
because the issue would become moot upon presentment and payment,
thereby destroying the subject matter of builder's appeal and the
effectiveness of the appellate court's decision in the appeal should builder
prevail. 1990 Tex. App. LEXIS 605 (Tex. App. Houston [1st Dist.] Mar. 14
1990).

As demonstrated above, the fundamental purpose of a writ of injunction is to

maintain the court of appeals' jurisdiction through the maintenance of the

underlying subject of a pending appeal while ensuring the effect of an appellate

ruling may effectuate its intended purpose.

Not insignificantly, intangible assets, such as market share and goodwill

have been deemed appropriate for protection through writs of injunction. In Orkin

Exterminating Co. v. Veal, the Fort Worth Court of Appeals reversed the judgment

of the trial court denying injunctive relief sought by exterminating company

against ex-employee who, in derogation of his contract, started competing

exterminating business which threatened to erode the plaintiff company's market

share and goodwill. 355 S.W.2d 831, 832 (Tex. Civ. App. -Fort Worth, writ refd
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n.r.e.). The Fort Worth Court of Appeals reversal ordering the issuance of an

injunction specifically noted the restraints on the defendant ex-employee, which

were to be determined on remand by the trial court, should consider the need to

protect the plaintiff company's goodwill. Id.

The holding in Orkin is keeping with a litany of cases recognizing the

intrinsic value of goodwill4 and market share and the permanence of its erosion as

a result of improper competition. See T-N-T Motorsports, 965 S.W.2d at 24; Unitel

Corp. v. Decker, 731 S.W.2d 636, 641 (Tex. App.-Houston [14th Dist.] 1987, no

writ) (holding that, with respect to injunctive relief, proof of a continued breach of

a non-competition agreement by a highly-trained employee constitutes prima facie'

proof of probable injury); Martin v. Linen Sys. for Hasps, Inc., 671 S.W.2d 706,

709 (Tex. App.-Houston [1st Dist.] 1984, no writ) (same); see also Tex. Civ.

Prac. & Rem. Code Ann. § 65.011 (West 2008) (providing that a writ of injunction

may be granted if, among other things, "a party performs or is about to perform or

is procuring or allowing the performance of an act relating to the subject of

pending litigation in violation ofthe rights of the applicant, and the act would tend

to render the judgment in that litigation ineffectual").

4 Good will, or an agreement to desist from business, especially when connected with an
established business is now considered property, with a right of reconveyance, and it is the
special province of a court of equity to enforce such an agreement. Malakoff Gin Co. v.
Riddlesperger, 108 Tex. 273 (Tex. 1917).
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In the instant matter the need for immediate injunction of Dr. Federico

Mattioli is manifest, as demonstrated by the testimony and evidence presented to

the Trial Court in conjunction with the December 7, 2012 hearing on Relator's

request for injunction. The intangible, yet nonetheless critical value of Relators'

business value, market share and goodwill have been, and will continue to be

negatively impacted by Dr. Mattioli's actions such that the value of this Court's

power to resolve the Trial Court's ruling will be rendered moot as time goes by and

Dr. Mattioli's foothold in the market continues to solidify. Furthermore, the 120-

day notice provision to which Dr. Mattioli stipulated to breaching will expire

imminently on February 13, 2013; awaiting this Court's judgment on Relators'

pending interlocutory appeal will effectively moot their arguments attendant to the

relevant notice provision and, again, ameliorate this Court's jurisdiction. To wit,

.
immediate action is required.

B. Texas Rule ofAppellate Procedure 29.3 Allows this Court to Issue Writs to
Protect the Subject Matter ofa Pending Appeal

Rule 29.3 of the Texas Rules of Appellate Procedure allows a party

appealing interlocutory orders to seek temporary relief pending disposition of the

accelerated appeaL See Tex. R. App. P. 29.3 ("When an appeal from an

interlocutory order is perfected, the appellate court may make any temporary

orders necessary to preserve the parties' rights until disposition of the appeal and

may require appropriate security."); see also In re Holland, No. 14-09-00656-CV,
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2009 Tex. App. LEXIS 7635, 2009 WL 3154479, at *2 (Tex. App.-Houston

[14th Dist.] Oct. 1, 2009, orig. proceeding); In re Autonation, No. 14-05-00362-

CV, 2005 Tex. App. LEXIS 3017, 2005 WL 914182, at *1 (Tex. App.-Houston

[14th Dist.] Apr. 15, 2005, orig. proceeding) (mem. op.), mand. granted on other

grounds, 228 S.W.3d 663 (Tex. 2007) ("Relators have not sought temporary relief

under this rule, but the availability of temporary relief on [interlocutory] appeal is

sufficient to establish that relator's remedy by appeal is adequate.").

As an alternative to protecting this Court's subject matter jurisdiction over

the pending interlocutory appeal, Relators would alternatively argue that, per Tex.

R. App. P. 29.3, this court is empowered to issue writs of injunction to shield the

subject matter of the appeal - here, the business value, market share and goodwill

of LasikPlus of Texas' Houston clinic - as a means of protecting the rights of the

appellants. Relators, as described herein, believe there is ample basis to enjoin Dr.

Mattioli in an effort to preserve the subject matter of the pending interlocutory

appeal and ask this Court to consider Tex. R. App. P. 29.3 as an alternative basis

for same.

C. A Writ of Injunction Should Issue to Protect This Court's Subject Matter
Jurisdiction Over the Pending Appeal

The underlying matter involves the breach of an employment agreement by

Dr. Federico Mattioli. Specifically, the subject Employment Agreement contained

an eighteen (18) month Covenant Not to Compete prohibiting Mattioli from
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delivering laser vision correction services (other than as an employee of LasikPlus

of Texas, P.A.) within a restricted geographic area set forth within same. See LPT

Employment Agreement at Section 8, attached hereto at Tab 10. Additionally, the

Agreement contained a notice provision requiring Dr. Mattioli to give 120-days'

notice before terminating his employment with LasikPlus of Texas, PA. See Id. at

Section 4.3. While Relators concede there is a question as to whether the Trial

Court has the authority as vested in the Agreement to reform the subject Covenant

Not to Compete with the Texas Covenants Not to Compete Act (the "Act"), it is

inarguable that Dr. Mattioli breached the termination notice provision of the

Agreement. See RR 20; 20-22. Despite same, the Trial Court denied injunctive

relief predicated on both bases. See Order of December 12, 2012 Denying

Injunctive Relief at Tab 6; see also December 31,2012 Order Denying Request for

Ruling on Injunctive Relief on Alternative Theory of Breach of the Contractual

Notice Provision of the Employment Contract at Tab 7.

Insofar as the Trial Court denied Relators' request to enjoin Dr. Mattioli

from practicing Lasik and RPK procedures in the subject geographic area as

predicated by the Covenant not to Compete and the termination notice provision,

Relators have brought an interlocutory appeal per Tex. Civ. Prac. & Rem. Code §

51.014(a)(4). During the pendency of that appeal, and as evidenced by the

testimony of Dave Thomas summarized supra and evidence presented during the
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December 7, 2012 temporary injunction hearing, Relators business value, market

share and goodwill have been, and will continue to be, eroded as a result of Dr.

Mattioli's competition in derogation of his agreements. While the extent of damage

caused by Dr. Mattioli's actions will be difficult if not impossible to quantify, it is

inarguable that injunctive relief from this Court will provide some degree of

protection as to future erosion of Relators goodwill during the pendency of the

interlocutory appeal.

It is Relators' position that Dr. Mattioli's practice of Lasik and RPK

procedures a mere 1.2 miles from LasikPlus' Houston clinic in derogation of his

agreements will not only cause irreparable harm to Relators' business value,

market share and goodwill during the pendency of Relators' interlocutory appeal,

but that ongoing erosion, as well as the expiration of the 120-day termination

notice time, will leave this Court without jurisdiction to effect a ruling on that

subject. Stated another way, following the expiration of the notice period, this

Court's ability to enjoin Dr. Mattioli's actions would be rendered moot. Even

irrespective of the notice period, denying injunctive relief now would permit the

further erosion of Relators' goodwill such that reversal of the Trial Court's denial

of Relators' requested injunctive relief would be rendered effectively meaningless.

In an effort to avoid the loss of this Court's jurisdiction through the

progressive mootness of the subject matter of Relators' pending interlocutory
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appeal, as well as to protect the subject matter of the appeal, Relators ask this

Court to enjoin Dr. Mattioli from providing Lasik and RPK procedures during the

pendency ofthis appeal per Texas Government Code § 22.221 or, alternatively, per

Tex. R. App. P. 29.3. As Mr. Thomas testified that LasikPlus' goodwill and market

share will be adversely affected by Dr. Mattioli's offering of the subject procedures

a mere 1.2 miles from Relators' clinic. See RR 70; 20 - 71; 1; RR 71; 18 - 72; 4.

He further explained that Mattioli will benefit from LasikPlus' efforts during the

"tail" period of LasikPlus' advertising campaign for Dr. Mattioli in which the

public will continue to speciously associate Dr. Mattioli with LasikPlus due to

those efforts, thereby allowing Dr. Mattioli the advantage of the Relators'

marketing efforts for which the subject Covenant not to Compete and Notice

provision were designed to avoid. See RR 70; 6-19. In other words, as Dr. Mattioli

continues to profit from LasikPlus' marketing industriousness because of the

lasting connection between he and LasikPlus as a result ofthose efforts, LasikPlus'

business value, market share and goodwill precipitously erodes.

Denial of Relators' Petition would effectively sanction the ongoing

amelioration of Relators' business value, market share and goodwill while

concomitantly approving of Dr. Mattioli's actions. Moreover, as time goes by, a

lack ofjudicial intervention to shield Relators' interests will effectively render any

potential action on finality of Relators' pending interlocutory appeal meaningless.
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Consequently, Relators ask this Court to enjoin Dr. Mattioli from conducting Lasik

and RPK laser eye surgeries as previously enjoined by the Trial Court's December

6,20120rder5
.

VIII.

Conclusion and Prayer

For the reasons stated above, Relators, LasikPlus of Texas, P.A. and LCA-

Vision, Inc., respectfully requests that this Court grant Relators' Petition for Writ

of Injunction and issue a writ of injunction prohibiting Respondent, Dr. Federico

Mattioli, from providing Lasik or RPK laser eye surgery at 2200 Southwest

Freeway #500, Houston, TX 77098 or any other location within a 20 mile radius of

3700 Buffalo Speedway, Ste. 325, Houston, Texas 77098 and/or in any contiguous

county to Harris County, Texas until such a time that any and all proceedings

concerning the Trial Court's denial of Relators' request for injunctive relief in this,

the 14th Court of Appeals of Harris County, Texas are concluded. Relators,

LasikPlus of Texas, P.A. and LCA-Vision, Inc., respectfully request this Court

grant LasikPlus of Texas, P.A. and LCA-Vision, Inc. any and all other relief to

which they may be justly entitled.

5 The subject Temporary Injunction Order states as follows with respect to proscribed activity:
Dr. Federico Mattioli is "prohibited from providing Lasik or RPK laser eye surgery at 2200
Southwest Freeway #500, Houston, TX 77098 or any other location within a 20 mile radius of
3700 Buffalo Speedway, Ste. 325, Houston, Texas 77098 and/or in any contiguous county to
Harris County, Texas." See Order of December 6, 2012, attached hereto at Tab 7.
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SBN: 16095800
Valeria Lee Brock
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David A. Jones
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733 West 43rd Street
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/s/ Scott B. Novak
Scott B. Novak
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I hereby certifY that this petition complies with the word count limitation of
Texas Rules of Appellate Procedure 9.4(3) because this Petition contains 9,120
words.

/s/ Scott B. Novak
Scott B. Novak
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AFFIDAVIT AUTHENTICATING APPENDIX AND RECORD

STATE OF TEXAS §
§

COUNTY OF Harris §

BEFORE ME, the undersigned authority, personally appeared Scott
Benjamin Novak, counsel for Relators LasikPlus of Texas, P.A. and LCA-Vision
Inc. who, being by me duly sworn, deposed as follows:

My name is Scott Benjamin Novak. I am one of the attorneys for Relators,
LasikPlus of Texas, P.A. and LCA-Vision Inc., in the matter ofLasikPlus ofTexas,
P.e., et al v. Federico Mattioli, MD, Cause No. 2012-68429, pending in the 80th

Judicial District Court of Harris County, Texas. I am over the age of 18, have
never been convicted of a felony or crime of moral turpitude, am of sound mind
and suffer no legal disabilities. I am fully competent and duly qualified in all
respects to make this Affidavit. I have personal knowledge of the factual matters
set forth herein and they are true and correct.

This affidavit is submitted in support of Relators, LasikPlus of Texas, P.A. and
LCA-Vision Inc.'s Petition for Writ of Injunction or, Alternatively, Motion for
Appellate Rule 29.3 Relief. I have reviewed Relators' Petition, and I certify that
every factual statement in the Petition is supported by competent evidence included
in the Record to Relators' Petition for Writ ofInjunction ("Record ").

"I further attest that all the documents included in the Record and attached to
Relators LasikPlus of Texas, P.A. and LCA-Vision Inc.'s Petition for Writ of
Injunction or, Alternatively, Motion for Appellate Rule 29.3 Relief are material to
Relators' claims and are either pleadings that are on file in the underlying suit,
hearing transcripts in the underlying suit, exhibits admitted in conjunction with
evidentiary hearings, or orders signed by the trial court in the underlying suit
entitled LasikPlus ofTexas, Pe., et al v. Federico Mattioli, MD, Cause No. 2012­
68429, pending in the 80th Judicial District Court of Harris County, Texas.
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Further, affiant sayeth naught.

SUBSCRIBED AND SWORN TO before me, the undersigned authority, on
this the / :f--I-A- day ofJanuary, 2013.

ublic in and for t State of Texas
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NO. 14-12-01155-CV

IN THE COURT OF APPEALS
FOR THE FOURTEENTH JUDICIAL DISTRICT OF TEXAS

HOUSTON, TEXAS

LasikPlus of Texas, P.A. and LCA-Vision, Inc., Relators, Appellants
v.

Federico Mattioli, M.D., and
Mattioli Vision Professionals, P.A., Respondent, Appellee

On Appeal from the 80th Judicial District Court
of Harris County

Cause No. 2012-68429

APPENDIX

LIST OF DOCUMENTS

Plaintiffs' Original Petition, Request for Declaratory Judgment, Application for
Temporary Restraining Order, Temporary Injunction and Permanent
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LASIKPLUS OF TEXAS, P.C. AND § IN THE DISTRICT COURT OF
LCA-VISION INC. §

§
vs. § HARRIS COUNTY, TEXAS

§
FEDERICO MATTIOLI, MD § JUDICIALDI~CT

~
0

PLAINTIFFS' ORIGINAL PETITION, REQUEST FOR DECL RY JUDGMENT,
APPLICATION FOR TEMPORARY RESTRAININ ER,

TEMPORARY INJUNCTION AND PERMANENT CTION

~
TO THE HONORABLE JUDGE OF SAID COURT: QJf;f;

Plaintiffs, LASIKPLUS OF TEXAS, P.C. AND L&"VISION INC. file this Original
°fflP~

Petition, Request for Declaratory Judgment, and Appli~n for Temporary Restraining Order,

Temporary Injunction and Pennanent Injunction anG~e:
o~

~
DlSC~YPLAN

1. Discovery in this case i~nded to be conducted under Level 3 in accordance

with Texas Rules ofCivil prOCed~.l and 190.4. .

. 0 II

& PARTIES
©~

2. Plaintiff, ~IKPLUS OF TEXAS, P.C. ("LPT") is a professional corporation
.~

organized underthe~ofTexas and authorized to do business in the state of Texas.

3. ~"\ISION INC. ("LCA") is a foreign corporation organized under the laws of

Delaware, ~~thOrized to do business in the state ofTexas.

j
1
j

2012-68429/ Court: 080

CAUSE NO. _

Flied 12 November 19 A8:57
Chris Daniel - Dlslrlct Clerk
Harris County
ED101J017189036
By: Sharon Cariton

4. Defendant, FEDERICO MATTIOLI, M.D. ("Mattioli") is a resident of Harris

County, Texas. He resides and can be served at 3710 Bellefontaine St., Houston, TX 77025.
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III.
VENUE

5. Venue of this action is proper in Harris County, Texas pursuant to Texas Civil

Practice & Remedies Code Section 15.002(a)(I) and (2).

IV. ~
BACKGROUND ;{jp

6. LPT operates vision correction clinics that provide ~~almOlOgy services,
. ¢ ~

including, but not limited to, laser eye surgery and other refractive~eries. LCA manages and
¢@gj)

provides non-medical personnel to LPT's clinics. On Dece~~5, 2003, Defendant, Federico

Mattioli, M.D. entered into an employment contract Wi~~to provide various ophthalmology

services at LPT's dinic, located at 3700 Buffalo ~~way, Ste. 325, Houston, Texas. The

employment contract, entitled "LPT EmPIOymen~eement,,, is attached hereto as Exhibit "A."

~
See the affidavit ofDavid 1. Thomas, attacereto as Exhibit "B".

7. The LPT Employment A~~ent contains an eighteen (18) month Covenant Not

to Compete prohibiting Mattioli fr~~liVering laser vision correction services (other than as an

employee of LPn within ~rt:Jrict area set forth in the LPT Employment Agreement.

Additionally, the LPT EQ~ent Agreement prevents Mattioli from soliciting any of LPT's

patients and/or employ'i!Bs, or employees ofLCA.
¢~({Y

8. o~~ober 16, 2012, Mattioli notified LPT that his last day of employment

would be~~er 16,2012. Mattioli later changed his last day to November 17, 2012. A few

days before his last scheduled day of work, Mattioli advised LPT that he was opening a new

clinic located at 2200 Southwest Freeway #500, Houston, TX 77098. This clinic is less than two

miles from LPT's vision center.

524908.1 PLD 0002572 8785 RTIl

2



12.

paragraphs.

9. Since October, 2012, LCA has received notice from its employees in the Houston

office advising of their resignation. These employees worked with Mattioli. Plaintiffs have

reason to believe that these employees are leaving to work for Mattioli at his new practice. One

ofthe employees gave the same resignation date as that given by Mattioli.

*10. Over the years, Plaintiffs have spent substantial funds to ~~te and advertise

Mattioli and his services at LPT. Plaintiffs have developed inVal~Q and immeasurable
o~

goodwill and name recognition in the Houston vision correction ~et utilizing Mattioli and
o@j

LPT's names synonymously and in harmony with each other. ~dant, in violation ofthe LPT
~

Employment Agreement, is now attempting to reap the~fits of this name recognition and

goodwill developed at the expense ofPlaintiffs. <t:::P!/(ij}

II. Plaintiffs have notified Mattioli of~ontractual obligations and breaches of the

~
LPT Employment Agreement, includink~ obligations with notice and competition.

Unfortunately, Mattioli has refused toh~~S contractual obligations.

~
\Qj ".

V.
CO : BREACH OF CONTRACT

Plaintiffs reall~~d incorporate by reference the allegations made in the above

rrJ;}j
~

13. Plain~ and Mattioli have a valid and enforceable written contract of

employment. ~~ntract states that Mattioli, for a period of eighteen (18) months after

terminatio~ employment, shall not "engage in any manner in the delivery of laser vision

correction services (other than as an employee of LPT) in the Restricted Area." See Ex. "A",

Section 8.1.1 ofthe LPT Employment Agreement.

14. The contract further provides that Mattioli, for a period of two (2) years after

termination of his employment, shall not "directly or indirectly, solicit, induce, recruit, hire,

524908.1 PLO 0002572 8785 RTH
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a.

b.

d.

encourage or influence" any and all staff employed by Plaintiffs to terminate his or her

employment with Plaintiffs. See Ex. "A", Section 8.2 ofthe LPT Employment Agreement.

IS. The contract further provides that Mattioli must provide "120 days advance

written notice to LPT" of termination of his employment. See Ex. "A", Section 4.3 of the LPT

*Employment Agreement. ~rI!i

16. Mattioli breached, and continues to breach, the emPIOym~Qntract by:
00

opening a new office and competing in violation ~ection 8.1.1 of the LPT
o~

Employment Agreement. Q
~

inducing Plaintiffs' employees to leave ~PIOY and work for Mattioli in

violation of Section 8.2 of the LPTE~ent Agreement.

failing to provide proper notice of~signationin violation ofSection 4.3 of the

~
LPT Employment Agreeme~0 .

17. Plaintiffs have performe~e conditions precedent required pursuant to their

o~
contract with Defendant. f!J!!'

18. As a result of~~Q.s breach, Plaintiffs have been damaged. Plaintiffs seek to

recover actual damages,~y, s fees, pre and post judgment interest and court costs. In

addition to these dam';&s, Plaintiffs are also entitled to and request a temporary restraining
--~;;:p-

order, temporary~tion and permanent injunction to prevent additional damage as a result of

this conduc~ttiOIi.

VI.
COUNT TWO: TORTIOUS INTERFERENCE WITH BUSINESS RELATIONSlllPS

19. Plaintiffs reallege and incorporate by reference the allegations made in the above

paragraphs.

524908.1 PLO 0002572 8785 RTH
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20. The acts and conduct of Mattioli have tortuously interfered with the contractual

and/or employment relationships between Plaintiffs and their employees.

21. Plaintiffs have been substantially damaged by this tortious interference, which

actual damages are not subject to precise calculation at this time but are in excess of the

. rln~
jurisdictional limits of this Court. To the ~xtent Plaintiffs can prove such~es, or any part of

such damages, with the degree of reasonable certainty required by la~intiffS are entitled to
o~

recover actual damages, exemplary damages, pre arid postjUdgme~erestand costs ofcourt as
o~

a result of Defendant's tortious interference. Plaintiffs ~so entitled to and request a
~

temporary restraining order, temporary injunction andpe~nt injunction to prevent additional

W}
damage as a result ofthis conduct by Defendant. Q

.~~~
COUNT THREE: DECL:u-uRY JUDGMENT ACTION

22. Pursuant Chapter 37 ofthe~as Civil Practice & Remedies Code, Plaintiffs file

this request for a Declaratory JUd~t against Defendant and in support thereof would

respectfully show the Court asf~~
23. Plaintiffs real~d incorporate by reference the allegations made in the above

©;~
paragraphs. Q. .

~
24. Plai~eek one or more ofthe following declarations:

#' That Defendant's business, new office location and efforts to

~~ compete are in violation ofthe LPT Employment Agreement.

b. That Defendant's efforts to induce Plaintiffs' employees to leave

Plaintiffs' employ and/or hire Plaintiffs' employees are in violation

of the LPT Employment Agreement.

524908.1 PLD 0002572 8785 RTII
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26.

paragraphs.

the Texas Civil Practice & Remedies Code.

c. That Defendant violated the LPT Employment Agreement by

tenninating the contract without giving proper notice.

25. Plaintiffs seek declaratory judgment and costs as allowed by Chapter 37 of

*VIII. ~",I
REQUEST FOR TEMPORARY RESTRAINING OJU)~:R

TEMPORARY INJUNCTION AND PERMANENT IN Z!.TION
0/0

Plaintiffs reallege and incorporate by reference the ~tions made in the above

i:J~
,;,9127. Section 8.3 of the LPT Employment Agre,e';;'. provides as follows:

8.3. Remedies. Physician [Mattioli] a~~at LPT would suffer immediate and
irreparable harm by a breach of Section 8.I~'1(,2. In the event of Physician's actual or
threatened breach of the provisions of 8.~.2, LPT shall be entitled to an injunction
against said breach by Physician, ~~{~cian hereby consents to such injunction by a
court in accordance with the laws of~,ate ofTexas...

See Ex. "A", Section 8.3 of the L®>~PlOyment Agreement.

28. As allowed by laW~the LPT Employment Agreement, Plaintiffs request a

.. dO... d .... ..temporary restrammg or er,. ielilporary mJunction, an pennanent mJunction enJommg

. <-~
Defendant from breachinc»@'ti:actUal, statutory and/or common law duties as set forth above.

Harm is imminent b~se, in violation of the LPT Employment Agreement, Mattioli is
o~{I5f

competing with~than two (2) miles from Plaintiffs' vision center, stands to gain and/or

divert Sig~~ business from Plaintiffs while utilizing Plaintiffs' goodwill and name

recognition, and is inducing Plaintiffs' employees to leave their employment and work for

Mattioli.

29. Unless the Court intervenes, irreparable injury, harm and damages will continue

because of Mattioli's actions.

524908.1 PLD 0002572 8785 RTH
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i
I·

30. Section 65.011 of the Texas Civil Practices and Remedies Code authorizes the

granting of a writ of injunction. All indispensable parties have been joined pursuant to Texas

Rule of Civil Procedure 39.

A. Probable Right to Relief

*31. Plaintiffs will succeed in establishing that Defendant has~d the restrictive

covenant set forth in Section 8.1 of the LPT Employment Agreement, ~~e No Solicitation of
0(0)

Employees provision found in Section 8.2 of the LPT Employment ~ement.
0{ffJ

32. It is essential that the Court restrain Defendant~ all parties working in concert

~with him from violating the parties' employment contract.~

B. No Adequate Remedy at Law and I~~ate Irreparable Injury

33. Plaintiffs have no adequate reme~law. Even if a monetary value could be

~
attributed to Plaintiffs' goodwill and name ~~tion, Defendant has wrongfully used same for

his benefit in unfairly competing again~ntiffs, and Plaintiffs would be unable to access the

lost value to a particular degree of o""'~ty such that it would be fully compensated for the loss
l~~

of value, or, alternatively, De~<lliht would be unable to make remimeration for the damages

rh~ .assessed against him. ~~.e, unless the Court intervenes, Plaintiffs are threatened with

imminent and irreparahl&barm for which they have no adequate remedy at law.o;fjfJ'----

~ IX.© REFORMATION

34. $aintiffS reallege and incorporate by reference the allegations made in the above

paragraphs.

35. Per Section 8.4 of the LPT Employment Agreement and Texas Business and

Commerce Code § 15.51(c), to the extent the restrictive covenant is found to be unenforceable,

unreasonable and/or invalid, in part or in its entirety, Plaintiffs ask that the covenant be reformed.

524908.1 PLO 0002572 8785 RTII
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X.
RELIEF REOUESTED

WHEREFORE, Plaintiffs respectfully request that Defendant, Federico Mattioli, M.D. be

cited to appear and answer herein and that, upon trial of this cause, that they have relief as

Respectfully submitted,

Ryan Hand
SBN: 24012777
2900 North Loop West, Suite 500
Houston, Texas 77092
Telephone: (713) 868-5560
Facsimile: (713) 864-4671
ATTORNEYS FOR PLAINTIFFS,
LASIKPLUS OF TEXAS, P.C. AND
LCA-VISION INC.

injunction;

a.

b.

d.

e.

c.

follows:

~
grant Plaintiffs' request for a declaratory judgment; a
grant Plaintiffs' application for a temporary restrain~~r;

schedule an evidentiary hearing on Plain~~PPliCatiOn for temporary

(~
o~

after a hearing, grant Plaintiffs' applicatio~ temporary injunction;

after trial, enter a final judgment co <Q'g a permanent injunction and awardingor
Plaintiffs damages, as requ&'above, in an amount in excess of the

jurisdictional limits of this~ according to the proofat the time of trial.

Plaintiffs pray that the abovl~ges be awarded, and respectfully request any or other

such further relief as they maybe~ed.

~
U

QJ

~
o~

~~
©J

~~
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Flied 12 November 30 P1 :28
Chris Daniel - District Clerk
Harris County
ED101J017206523
By: John scott

CAUSE NO. 2012-68429

TO THE HONORABLE JUDGE OF SAID COURT:

IN THE DISTRICT COURT OF

HARRIS COUNTY, TEXAS

§
§
§
§
§
§

LASIKPLUS OF TEXAS, P.C.AND
LCA-VISION INC.

FEDERICO MATTIOLI, MD

VS.

80th JUDICIAL DISTRI~

~!@

PLAINTIFFS' FIRST AMENDED ORIGINAL PETITION«U'vUEST FOR
DECLARATORY JUDGMENT, APPLICATION FOR TEMP Y RESTRAINING

ORDER TEMPORARY INJUNCTION AND PERM INJUNCTION

t6~

ml~Plaintiffs, LASIKPLUS OF TEXAS, P.A. (~~:'enlY named in the caption as

LASIKPLUS OF TEXAS, P.C.) AND LCA-VIS~C., file this, their First Amended

Original Petition, Request for DeclaratoryJUd~and Application for Temporary Restraining

!?~
Order, Temporary Injunction and permane~.I1Wtnction and state:

© I.
~OVERYPLAN

~
I. Discovery in thiset is intended to be conducted under Level 3 in accordance

with Texas Rules of Civilpr~e 190.1 and 190.4.

p~
~J n.

.~ PARTIES
o~©r

2. P~, LASIKPLUS OF TEXAS, P.A. (mistakenly named in the caption and in

Plaintiffs' ::s~ Petition as LASIKPLUS OF TEXAS, P.C.) ("LPT") is a professional

association organized under the laws of Texas and authorized to do business in the state of

Texas.

3. LCA·VISION INC. ("LCA") is a foreign corporation organized under the laws of

Delaware, and authorized to do business in the state ofTexas.

525809.1 PLD 0002572 8785 RTH



4. Defendant, FEDERICO MATTIOLI, M.D. ("Mattioli") is a resident of Harris

1
;

1

County, Texas. He resides and can be served at 3710 Bellefontaine St., Houston, IX 77025.

III.
VENUE

5. Venue of this action is proper in Harris County, Texas purs~to Texas Civil
",,@

Practice & Remedies Code Section 15.002(a)(I) and (2). 0~

o~IV. ~
BACKGROUND ~ .

o~
6. LPT and LCA operate vision correction c~ that provide ophthalmology

~
services, including, but not limited to, laser eye surge~ other refractive surgeries. LCA

manages and provides non-medical personnel toLP~~C, and is engaged in a joint enterprise

with LPT. On December 15, 2003, Defend~~ederiCO Mattioli, M.D. entered into an

~
employment contract with LPT to provide~ ophthalmology services at LPTILCA's clinic,

located at 3700 Buffalo Speedway, Ste.~~Houston, Texas. The employment contract, entitled

"LPT Employment Agreement," i~hed hereto as Exhibit "A." See the affidavit of David L.

Thomas, attached hereto asRit "B". LCA is a third party beneficiary of the LPT

employment Agreement.6~hibit "A".

7. The LP1?Rmployment Agreement contains an eighteen (18) month Covenant Not
o~

to Competepro~Mattioli from delivering laser vision correction services (other than as an

employee~~ within a restrict area set forth in the LPT Employment Agreement.

AdditionaIly, the LPT Employment Agreement prevents Mattioli from soliciting any of LPT's

patients and/or employees, or employees ofLCA.

8. On October 16, 2012, Mattioli notified LPT that his last day of employment

would be November 16, 2012. Mattioli later changed his last day to November 17, 2012. A few

525809.1 PLD 0002572 8785 RTII
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I

days before his last scheduled day of work, Mattioli advised LPT that he was opening a new

clinic located at 2200 Southwest Freeway #500, Houston, TX 77098. This clinic is less than two

miles from LPT's vision center.

9. Since October, 2012, LCA has received notice from its employees in the Houston

*office advising of their resignation. These employees worked with M~~ Plaintiffs have

reason to believe that these employees are leaving to work for MattiOlkaQs new practice. One
. o~

ofthe employees gave the same resignation date as that given by~i.
o{ffJ

10. Over the years, Plaintiffs have spent sUbstanti~ds to promote and advertise

.,J);Mattioli and his services at LPT. Plaintiffs have ~efi;;,::..ed invaluable and immeasurable

goodwill and name recognition in the Houston vis~rreCtion market utilizing Mattioli and

LPT's names synonymously and in harmonywit~ other. Defendant, in violation ofthe LPT

~
Employment Agreement, is now attemPti~Vreap the benefits of this name recognition and

goodwill developed at the expense OHl~~S.

II. Plaintiffs have no··P·<t.~attioli of his contractual obligations andbreaches of the
. ~'M

LPT Employment Agreem~~mcluding his obligations with notice and competition.

Unfortunately, Mattioli hQ~ed to honor his contractual obligations.

,~ v.
;'i,iQr COUNT ONE: BREACH OF CONTRACT

.~~
12. ~tiffs reallege and incorporate by reference the allegations made in the above

paragrap~~
13. Plaintiffs and Mattioli have a valid and enforceable written contract of

employment. The contract states that Mattioli, for a period of eighteen (18) months after

termination of his employment, shall not "engage in any manner in the delivery of laser vision

525809.1 PLD 0002572 8785 RTH
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I

correction services (other than as an employee of LPT) in the Restricted Area." See Ex. "A",

Section 8.1.1 ofthe LPT Employment Agreement.

14. The contract further provides that Mattioli, for a period of two (2) years after

termination of his employment, shall not "directly or indirectly, solicit, induce, recruit, hire,

*encourage or influence" any and all staff employed by Plaintiffs to ~~ate his or her

employment with Plaintiffs. See Ex. "A", Section 8.2 of the LPT Em~I~Yt Agreement.

15. The contract further provides that Mattioli must ~ide "120 days advance
o~~

written notice to LPT" of termination of his employment. Se~ "A", Section 4.3 of the LPT
(~
o~

Employment Agreement. /f!!!'
16. Mattioli breached, and continues to br~~he employment contract by:

a. opening a new office and compe~in violation of Section 8.1.1 of the LPT

~
Employment Agreement. ~0

b. inducing Plaintiffs' emp~~s to leave their employ and work for Mattioli in

violation of Section ll~the LPT Employment Agreement. .r!f"Q
d. failing to Provid~\rper notice of his resignation in violation ofSection 4.3 ofthe

LPTEmPlQ~ Agreement. .

17. PlaintifL~ve performed all the conditions precedent required pursuant to their
o~

contract withDe~t.

18. ;:;;y~ result of Mattioli's breach, Plaintiffs have been damaged. Plaintiffs seek to

recover actual damages, attorney's fees, pre and post judgment interest and court costs. In

addition to these damages, Plaintiffs are also entitled to and request a temporary restraining

order, temporary injunction and permanent injunction to prevent additional damage as a result of

this conduct by Mattioli.

525809.1 PLD 0002572 8785 RTH
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VI.
COUNT TWO: TORTIOUS INTERFERENCE WITH BUSINESS RELATIONSHIPS

19. Plaintiffs reallege and incorporate by reference the allegations made in the above

paragraphs.

20. The acts and conduct of Mattioli have tortuously interfered~e contractual

L2~and/or employment relationships between and among Plaintiffs and their ~uyees.

21. Plaintiffs have been substantially damaged by this#S interference, which

actual damages are not subject to precise calculation at thi~ but are in excess of the. QV
jurisdictional limits of this Court. To the extent Plaintiffs cHn~ve such damages, or any part of

0?l»~

such damages, with the degree of reasonable certaintyr~ed by law, Plaintiffs are entitled to

recover actual damages, exemplary damages, pre anci2judgment interest and costs ofcourt as
o~

a result of Defendant's tortious interferenc&aintiffS are also entitled to and request a

temporary restraining order, temporary inj~on and permanent injunction to prevent additional

damage as a result of this conductb~dant.

~ VII.
COUNTTH~~ECLARATORY IDDGMENT ACTION

22. PursuantC~37 of the Texas Civil Practice & Remedies Code, Plaintiffs file

this request for a D~ratory Judgment against Defendant and in support thereof would
o~@'-

respectfully Sho~QOurt as follows:

23.~~ntiffs reallege and incorporate by reference the allegations made in the above

paragraphs.

24. Plaintiffs seek one or more of the following declarations:

a. That Defendant's business, new office location and efforts to

compete are in violation of the LPT Employment Agreement.

525809J PLO 0002512 8785 RTH
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b. That Defendant's efforts to induce Plaintiffs' employees to leave

Plaintiffs' employ and/or hire Plaintiffs' employees are in violation

ofthe LPT Employment Agreement.

c.

25.

26.

paragraphs.

That Defendant violated the LPT Employment Agreement by

*terminating the contract without giving proper notice~riff

Plaintiffs seek declaratory judgment and costs as allO~~ Chapter 37 of the
00

Texas Civil Practice & Remedies Code. ~

~VIII. . ~

REQUEST FOR TEMPORARY RES NG ORDER,
TEMPORARY INJUNCTION AND PE NT INJUNCTION

Plaintiffs reallege and incorporate by~~ce the allegations made in the above

~
~

27. Section 8.3 ofthe LPTEmPl~ Agreement provides as follows:

8.3. Remedies. Physician ~ioliJ agrees that LPT would suffer immediate and
. irreparable harm by a breach o~ction 8.1 or 8.2. In the event of Physician's actual or
threatened breach of the pr~ns of 8.1 or 8.2, LPT shall be entitled to an injunction
against said breach by phifsll;'Th'n~ and Physician hereby consents to such injunction by a
court in accordance wi~naws ofthe State ofTexas...

See Ex. "A", seCti~~Ofthe LPT Employment Agreement.

28. As allo~ by law and the LPT Employment Agreement, Plaintiffs request ao;!p-
temporary restr~ order, temporary injunction, and permanent injunction enjoining

Defendant ~~eaChing contractual, statutory and/or common law duties as set forth above.

Harm is imminent because, in violation of the LPT Employment Agreement, Mattioli is

I

competing within less than two (2) miles from Plaintiffs' vision center, stands to gain and/or

divert significant business from Plaintiffs while utilizing Plaintiffs' goodwill and name

525809J PLD 0002572 8785 RTII

6



,
I

recognition, and is inducing Plaintiffs' employees to leave their employment and work for

Mattioli.

29. Unless the Court intervenes, irreparable injury, harm and damages will continue

because ofMattioli's actions.

*30. Section 65.011 of the Texas Civil Practices and Remedie~~e authorizes the

granting of a writ of injunction. All indispensable parties have be~n~Qd pursuant to Texas

Rule of CiVil Procedure 39. ~
o{:jJ

A. Probable Right to Relief (J)
t~31. Plaintiffs will succeed in establishing tha~Lendant has Violated the restrictive

covenant set forth in Section 8.1 of the LPT Emplo~uzrAgreement, and the No Solicitation of

Employees provision found in Section 8.2 ofthe ~EmploymentAgreement. .

~
32. It is essential that the court~ Defendant and all parties working in concert

with him from violating the parties' emD~gent contract.

'r!P
B. No AdequateRem~ Law and Immediate Irreparable Injury

33. Plaintiffs have~Qequate remedy at law. Even if a monetary value could be

attributed to Plaintiffs' gu~~ and name recognition, Defendant has wrongfully used same for

his benefit in Unfair~,petingagainst Plaintiffs, and Plaintiffs would be unable to access the

lost value to ap~ar degree of certainty such that it would be fully compensated for the loss

of value, O~~~13tiVelY, Defendant would be unable to make remuneration for the damages

assessed against him. Therefore, unless the Court intervenes, Plaintiffs are threatened with

imminent and irreparable harm for which they have no adequate remedy at law.

525809.1 PLD 0002572 8785 RTH
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IX.
REFORMATION

34. Plaintiffs reallege and incorporate by reference the allegations made in the above

paragraphs.

c.

b.

a.

e.

d.

35. Per Section 8.4 of the LPT Employment Agreement and T~Business and

._J3~Commerce Code § 15.51(c), to the extent the restrictive covenant is fow~ be unenforceable,

unreasonable and/or invalid, in part or in its entirety, Plaintiffs ask~covenant be reformed.

X. o'!fP
RELIEF REOUESTED <t:J

h>.~WHEREFORE, Plaintiffs respectfully request that~~.dant, Federico Mattioli, M.D. be

cited to appear and answer herein and that, upon~~ this cause, that they have relief as

o~

~
grant Plaintiffs' request for at,Watory judgment;

grant Plaintiffs' apPlicati~Q a temporary restraining order;

schedule an evide~ hearing on Plaintiffs' application for temporary

... 0
ID]unctlOn; ~

after ahe~~t Plaintiffs' application for temporary injunction;

after tri~nter a final judgment containing a permanent injunction and awarding°;fjpf
Pl~S damages, as requested above, in an amount in excess of the

(\])
~sdictionallimits of this Court, according to the proofat the time oftrial.

Plaintiffs pray that the above damages be awarded, and respectfully request any or other

follows:

such further relief as they may be entitled.

525809.1 PID 0002572 8785 RTH
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Respectfully submitted,

Rydn1fa11d ~
SBN: 24012777 ~G
2900 North Loop W , .te 500
Houston, Texa~79
Telephone: (713 ·5560
Facsimile: (71 4-4671
ATTORN~OR PLAINTIFFS,
LASIKP~OF TEXAS, P.A. AND
LCA-VJ~N, INC.
o~

~CERTIFICATEO~VICE

Pursuant to the Texas Rules of Civil pro~e, I certify that on November 30th, 2012, a
copy of this 90cument was forwarded via E~, certified mail/return receipt requested, hand
delivery and/or facsimile transmission toD~t's attorneys ofrecord.

Gary M. Polland G ©
Valeria Lee Brock !J:JJrf!JJ
2211 Norfolk Street, Suite 920 ~
Houston, Texas 77098 0
George W. Vie ill ,~
Mills Shirley LLP fC};»~
1021 Main Street, Suite ~u
Houston,Texas77002~

o~i!);

David A. Jones at!:~
733 West 43 rd~t

Houston, T~~0018 h J
Ryan T.Hand
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Filed 12 November 30 P1 :28
Chris Daniel· District Clerk
Harris County
ED1 01 J017206523
By: john scott

CAUSE NO. 2012-68429

LASIKPLUS OF TEXAS, P.C. AND § IN THE DISTRICT COURT OF
LCA-VISIONINC. §

§
vs. § HARRIS COUNTY, TEXAS

§
FEDERICO MATTIOLI, MD § 80th JUDICIALDIST~

. ~®J

TEMPORARY RESTRAININGORDER~U
AND ORDER SETTING ¢ ru

HEARING FOR TEMPORARYIN~#N

~
ON THIS DAY, the Court heard Plaintiffs' applico~' for temporary restraining order.

. ¢~

After examining the pleadings, this Court fmds thatPl~ will Iikely recover against Defendant

on their claims. Second, the harm to Plaintiffs fi;o~11efendant's conduct is imminent and if the

~
Court does not issue a temporary restraining O~laintiffS will be irreparably injured. As a result,

no adequate remedy at law exists andinj~ reliefvia a temporary restraining order is necessary

to enjoin Defendant from further actWro@J
.~

IT IS THEREFOREO~D that:

Plaintiffs, LasikPlus4.'>E~exas, P.A. and LCA-Vision Inc.'s application for a temporary
g~

restraining order isG~D;

IT IS FlJ}~ ORDERED that:

a. ~dant, Federico Mattioli, M.D. is prohibited from providing laser vision

~~rrection services, including, but not limited to, any laser eye surgery andlor

other refractive surgeries at 2200 Southwest Freeway #500, Houston, TX 77098,

or any other location within a twenty (20) mile radius from 3700 Buffalo

Speedway, Ste. 325, Houston, Texas, andlor in any contiguous county to Harris

525254.1 PLD 0002572 8785 RTH



JUDGE PRESIDING

1
i
j

County, Texas, unless such services are emergency medical services requested by

a patient seen by Dr. Mattioli in the past three (3) years.

b. Defendant, Federico Mattioli, M.D. is prohibited from directly or indirectly

soliciting, inducing, recruiting, hiring, encouraging or inflUenC~~y and all staff

employed by LasikPlus of Texas, P:A. and LCA-Vision ~terminate his or

her employment with Plaintiffs.· ~G .
o~

IT IS FURTHER ORDERED that the Clerk issue notice to ~ndant that the hearing on
o~ .

Plaintiffs' application for temporary injunction is set for ora1~g on the day of

~
~

. 0 G
_______J, 2012, at __:__ a.m.lp.m. ~ urpose of the hearing shall be to

. rJ7(jf

determine whether this temporary restraining order sh41Je made a temporary injunction pending

a full trial on the merits. ~~
IT IS FURTHER ORDERED thatb~Y set in the amount of $ ----'

and that this Order expires on the !f;JJJ© day of "2012.

,,!f1.~
SIGNED on thisthe_~Q~f------>' 2012.

~U©
.~

o~©r

~~
~©
~
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Flied 12 December 05 P2:55
Chris Daniel - District Clerk
Harris County
ED1 01 J0172f4283
By: Marcella Hill

restraining order should be made a temporary injunction pending a full trial on the merits.

2012, at 3:00 p.m. The purpose of the hearing shalJ be to determine whether this temporary

Plaintiffs' application for temporary injunction is set for oral hearing on the 7th day of December,

IN THE DISTRICf COURT OF§
§
§
§
§
§

LASIKPLUS OF TEXAS, P.C. AND
LCA-VISION INC.

FEDERICO MATTIOLI, MD

va.

CAUSE NO. 2012·68429

HARRIS COUNTY,~

80
lb

JUDICIALDI~T
U

fu
AGREED ORDER EXTENDING TEMPORARY RES'~U!~JLn

AND ORDER SErT G HEARING FOR TEMPO .. '.
o~ .. :.

BE IT REMEMBERED that on November 30, 20~e above named parties agreed to
o~~

extend the Temporary Restraining Order entered in ~tter on November 19, 2012, under the

following terms, which are hereby granted and enter~
o~

IT IS THEREFORE ORDERED that:~

A. Defendant, Federico Ma~~.D. is prohibited from providing Lasi!<: and PRK
g

laser eye surgery at 2200 Southwest~eway #500, Houston, TX 77098, or any other location
o~

within a twenty (20) mile radiu~ 3700 Buffalo Speedway, Ste. 325, Houston, Texas, and/or
O~ .

in any contiguous county to~s County, Texas.

B. Defend~deriCO Mattioli, M.D. is prohibited from directly or indirectly

soliciting, inducing~ruiting, hiring, encouraging or influencing any and all staff employed byo!£?Jf
LasikPlus Of~, P.A. and LCA-Vision Inc. to terminate his or her employment with

Plaintiffs. ~

~ FURTHER ORDERED that the Clerk issue notice to Defendant that the hearing on

.:

j

!
.l

j
\
!

525254.1 PLD 0002572 8785 RTH
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oe c, 5. 2012"'11 :18AM,'rJ..uralloe Ana 'fllCllljJSQIj n~-~/:i4-4671

IT IS FURTImR ORDERBl) that bond is set in the lImOllllI of $25,000.00, and that ibis

Orderexpltes at 3:00 p.m., CelItraI Standard Time, on Decembe: 7, 2012.

8rGNlIDonthlsthe~d.Yof~ .201i

~~(~~
~

o~
Q
~
o~

Jtr.Iq ~
SBN: 24012777 ![fi}
ScottI!. Novak <t;J
SBN: 24OSIl24 o",1!l:@
LOR.A}.(CB & mOMPSON,p.C. ~""
2901;1 NozIhLocp West Suite 500 ~
Ho1lSllm, T_ 77002 <)"U
713.8685S6O ~
7l3.864.4671-fax g
A'lTO:B.NEYS.Fo1ll'LA.lNTIF~!..@l_
LASJKPLUS OF TEXAS, P.A,~A-VISION INC.

O~ .

~~OaryM.Pcll~
saN: 1609S800 "'-

. Vtleria Lee BrocJ,;(~
SBN: 120746W$),©r
2211 NorfoJk~. Suim 920
Houston,T~098
713.6~!:~
713.622~.. -fax

Oeor8l' W. Vlo III
SBN': 20S1931O
Mills ShirleyILP
1021 Main Street, Suite 1950
HOllBtOlI, 1'oJras 77{)O2

,

j

I
I
1
!
i
i
I



. .,:.

i
i

~
I

David A. Jones
SBN: 10869500
733 West 43rd Street
Houston, Texas 770018
713.504.8188
713.861.1406 - fax

AlTORNEYS FOR DEFENDANT,
FEDERICO MATIlOIJ, M.D.
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1 Filed 12 December 11 A10:28
Chris Daniel - District Clerk
Harris County
ED101J017222771
By: Wanda Chambers

CAUSE NO. 2012-68429

IN THE DISTRICT COURT OF

HARRIS COUNTY, TEXAS

LASIKPLUS OF TEXAS, P.C. AND·
LCA-VISION INC.

VS.

§
§
§
§
§

FEDERICO MATTIOLI, MD § 80th JUDICIALDIS~~

PLAINTIFFS' BRIEF ON REFORMATION OF COVENANTN~ COMPETE
MADE IN CONCERT WITH PLAINTIFFS' REQUEST FOR~CTIVE RELIEF

00
TO THE HONORABLE JUDGE OF SAID COURT: ~

o~
Plaintiffs, LASIKPLUS OF TEXAS, P.A. ("LPT") ~1:CA-VISION INC. ("LCA")

J~me this, their Brief on Reformation of Covenant No~~ompete Made in Concert with

Plaintiffs' Request for Injunctive Relief, and respe~ show unto this Honorable Court as

follows: ~

U
PROCEDU&i BACKGROUND

On November 19, 2012, Plain~ filed their Original Petition, Request for Declaratory
.~ .

Judgment, Application for Tem~ Restraining Order ("TRO"), Temporary Injunction and

Permanent Injunction. OnNo-~er 19, 2012, Plaintiffs presented their application for a TRO toi§C' .
the ancillary judge, Jud~ngelhart. Defendant was notified of the hearing on the TRO, but

~ .

failed to call in~~iSe appear. On November 19, 2012, Plaintiffs' application for a TRO

was granted an~ered in this matter. The hearing for the Temporary Injunction was originally

set forNO~~ 30, 2012.

On November 28, 2012, Defendant filed his Motion to Dissolve Temporary Restraining

Order, and in Response to Plaintiffs' Request for Injunction, or in the Alternative to Increase

Bond.

526155.1 PLO 0002572 8785 SBN



On November 30, 2012, Plaintiffs filed their First Amended Original Petition, Request

for Declaratory Judgment, Application for Temporary Restraining Order, Temporary Injunction

and Perrilanent Injunction. At that time, Plaintiffs corrected a typo in a party name. LPT was

mistakenly identified in the initial pleading as LasikPlus of Texas, P.C., rather than its actual

name of LasikPlus of Texas, P.A. ~r/J!>
On November 30, 2012, the parties appeared at the hearing for ~Qmporary Injunction

. ·0 .
with counsel. At that time, the parties agreed to extend the TRO~reset the hearing on the

.§'@
Temporary Injunction until December 7, 2012. The IRO ex~~y its terms on December 7,

~2012. Accordingly, Defendant's Motion to Dissolve the ~~~ moot. . .

. On December 7, 2012, the Court heard Plain~~;Plicationfor a temporary injunction

and took evidence. Following the presentation o~dence and argument from both sides, the

Court requested briefing on the issue ofw~the covenant not to compete contained in the

employment contract could ultimately ~ refonned. Plaintiffs now provide said briefing

d .". "'~~gh . thi .emonstratmg reionnation as a pro~_ n t m smatter.

() .

_~ II.
•6\llACTUAL BACKGROUND
©>~

LPT and LCA oQte vision correction clinics that provide ophthalmology services,
~

including, but n~ot~ to, laser eye surgery and other refractive surgeries. LCA manages and

provides non-m I personnel to LPT/LCA's clinic, and is engaged in a joint enterprise and/or
!-\d'

Partnership~ LPT. In 2003, LPT and LCA entered into a Management Agreement (the

"Agreement") setting forth the parties relationship. Among other things, the Agreement provides

as follows:

1. LeA agreed to sublease an office suite to LPT for use as a laser eye clinic;

2



1
1
;

2. LPT agreed to provide LCA physicians to perform ophthalmologic treatment using

LPT's laser vision equipment at the clinic;

3. At LCA's expense, LCA agreed to furnish the medical supplies, medical equipment,

office equipment and office furnishings at the clinic;

4. At LCA's expense, LCA agreed to provide all utilities; ~
5. At LCA's expense, LCA agreed to provide all non-medi~9rsonnel, nurses and

o~
technicians to conduct the laser eye services at the clinic~ .

o<1'@
6. At LCA's expense, LCA agreed to bill for and COll~ the health care and ancillary

.ct&services rendered to patients at the clinic, incl~~~ e physician's services;

7. At LCA's expense, LCA agreed to provid~arketingand advertising for LPT;

8. LPT agreed to pay LCA a managemen~for LCA's services;
. ~

9. LPT agreed to require each ofL~ physicians to enter into a written employment
. ~ .

agreement with LPT that W@~inclUde a covenant not to compete with LPT and

LCA. LPT agreed to s~ and consistently enforce the employment agreements

·thhh" 0WI t e p YS1Clans.~ .

10. LPTagreedtO~ifyand hold harmless LCA from and against any and all claims

and damage~sulting from any act or omission of LPT or its physicians.
o~@'-

II. LPT~A agreed that Defendant would be the primary ophthalmologist at the

~([))
12. LPT agreed to assign to LCA all net practice revenue and accounts receivable ofLPT.

13. LPT agreed to compensate physicians and optometrists from LPT's payroll account.

14. LPT agreed not to compete against LCA.

3



See Plaintiffs' Ex. "2", admitted at the Temporary Injunction hearing on December 7,

2012.

As required by the Agreement, on December 15, 2003, Defendant, Federico Mattioli,

M.D. entered into an employment contract with LPT to provide various ophthalmology services

at LPTILCA's clinic, located at 3700 Buffalo Speedway, Ste. 325, ~, Texas. The

employment contract, entitled "LPT Employment Agreement," is attac~eto as Exhibit "A".
00

LCA is a third party beneficiary of the LPT Employment Agreeme~~~e Exhibits "A", Section
. o~~

23, and Plaintiffs' Ex. "2", Page 22, No.7, admitted at the Te4 Injunction hearing.

oi~The LPT Employment Agreement contains an .e~_en (18) month Covenant Not to

Compete prohibiting Mattioli from delivering laser~correction services (other than as an

employee of LPT) within a restrict area set~ within same. Additionally, the LPT.

~
Employment Agreement prevents Mattioli~m soliciting any of LPT's patients and/or

~
employees, or employees ofLCA. See E~~t A. . .

On October 16, 2012, Ma~Oti:fied LPT that his last day of employment would be

November 16,2012. Mattioli I~Qhanged his last day to November 17, 2012. Ihis is far less

notice than is required unQ!@l~LPI Employment Agreement. See Exhibit A. A few days before

his last scheduled day ~ork, Mattioli advised LPI that he was opening a new clinic located at
o;!£([jj~

2200 Southwest ray #500, Houston, IX 77098. This clinic is less than two miles from

LPT's visio~~r.
Since October, 2012, LeA has received resignations from its employees in the Houston

office. These employees worked with Mattioli. Plaintiffs have reason to believe that these

employees are leaving to work for Mattioli at his new practice. One of the employees gave the

same resignation date as that given by Mattioli.

4



Over the. years, Plaintiffs have spent substantial funds to promote and advertise Mattioli

and his services at LPT in "branding" Dr. Mattioli with the LPT name. See generally Testimony

of Dave Thomas, December 7, 2012. Plaintiffs have developed invaluable and immeasurable

goodwill and name recognition in the Houston vision correction market utilizing Mattioli and

LPT's names synonymously and in harmony with each other. Id Defell(l~~olation of the

LPT Employment Agreement, is now attempting to' reap the benefits o~name recognition in
. ..~

the subject market area and goodwill generated at the expense of ~tiffs. As averred by Mr.
• '0

Thomas on December 7, 2012, the harm to LPTILCA is impos~o precisely calculate.
~ .

Plaintiffs notified Mattioli of his contractual .~tions and breaches of the LPT

Employment Agreyment, including his ObligatiO~dant to the notice and competition

provisions. Unfortunately, Mattioli refuses to hO~S contractual obligations. On December 7,
. ~.

2012, Plaintiffs put forth evidence demons~ their entitlement to injunctive relief including,

but not limited to, damage to Plaintiffs'~~will, brand confusion and the deleterious effects of

Dr. Mattioli reaping (and continllinlli.Meap) the benefits of Plaintiffs' One Million dollar pluscr-
"hyper-local" advertising camPtdeSigned to mate Dr. Mattioli with the LasikPlus brand. See

generally Testimony of ~~omas,December 7, 2012. It should be noted that there is no

doubt Dr. Mattioli, in:liddition to opening a Lasik practice 1.2 miles from LasikPlus, further
.~@>'

breached the SUrPT Employment Agreement in failing to provide adequate notice of

termination~qenerallYTestimony of Dave Thomas, December 7, 2012. Such breaches are

considered prima facie evidence of irreparable injury to the plaintiff employer at the injunctive

phase. Cardinal Health Staffing Network v. Bowen, 106 S.W.3d 230,236 (Tex. App.--Houston

[1st Dist.] 2003, no pet.)(Irreparable injury to the promisee sufficient to support the necessity of

equitable relief is frequently presumed from the fact of breach. Thus, evidence of a breach by a

5



highly trained employee constitutes prima facie proof of probable injury to the fonner

employer.). To wit, Plaintiffs seek judicial intervention in the fonn of a temporary injunction to

maintain the status quo, as well as an expedited trial to detennine Dr. Mattioli's duties under the

subject LPT Employment Agreement.

Despite the intennediate phase of this case, Defendant takes th~~on this Court

caunot grant injunctive relief to protect the Plaintiffs' interests beca~Yfects in the subject
oU

Covenant render it ultimately unenforceable. Defendant takes ave~ow view of Tex. Bus. &
00

Commerce Code §15.50, as well as whitewashing over the~ intent of the parties to the

(~
subject Employment Agreement to not only be bound by t1f~venant, but to pennit refonnation

(oil! .
if the Covenant is determined to be unenforcea~"8ee Exhibit A. Notwithstanding the

shortcomings of Defendant's contentions, an ~s of the legislative history demonstrates

broad discretion in the trial court's ability t~rm in effectuating an otherwise enforceable
~ .

covenant. Moreover, and as a paramoum~nsideration, the Court's function at the temporary
~~ .

injunction phase is not to detenni~ saliency of the Covenant, but rather to apply equitable

principals in detennining the s~ency of the injunctive reliefrequested. To wit, Defendant's

demands are not only leg0~iOUS' they are premature as a matter of law. .

As demonstrate~erein, the purpose of Tex. Bus. & Commerce Code §15.50 was and is
o{,tfy .

to protect contin~Q patient care - which is affected by Plaintiffs' requested injunctive relief

in that it is~~dered by the enforcement of a contractual covenant not to compete. l Per the

legislative history of Tex. Bus. & Co=erce Code §15.50, as well as equitable principals of

refonnation, the addition of an arbitration clause at the fmal phase of this matter is consistent

1Plaintiffs merely seek injunctive reliefas to the proximity of Dr. Mattioli's practice ofLasik and PRK procedures
for 18 months and within 20 miles from LasikP/us' office in Houston and its contiguous counties; Plaintiffhas
already notified Dr. Mattioli's former and current patients ofhis departure from LasikP/us and informed them how
to obtain their medical records.

6



with the intent of §15.50 - which was to relax the rules of covenants not to compete and allow a

trial court the authority to ensure that contracts containing same are given their full force and

benefit - as well as the intent ofthe parties on the face of the contract at issue.

TIl.
ARGUMENT ~

A. Equitable Rules Apply in Considering Temporary Injunctive RelieJr~e~Gendant's Demand
for Ruling on Eriforceability ofCovenant Not to Compete is pre~"J-

o~
In the instant case, Defendant attempts to circumvent well#d law applying rules of

olf@
equity to the subject temporary injunction proceeding by de4g an immediate ruling as to

.e~the enforceability of the subject LPT Employment Agre~~_t and attendant Covenant Not to

. Compete. While Plaintiffs concede the form of the~t Covenant is lacking, the improper

standard has been requested in an effort to Circum~theinjunctive phase of this matter. As will
~.

be discussed infra, Plaintiffs would show thee ample bases to uphold the enforcement of the

subject covenant and/or reform same to.~e missing arbitration provision from the covenant
~ .

so as to render it in compliance w~~ statute and the subject LPT Employment Agreement.
D~

Nevertheless, at this stage the ~onsideration is one of equity, which does not depend on the

enforcement of thecove~t rather the equitable question ofwhether Plaintiffs will suffer as

a result of the Defend~ refusal to comply with the Covenant Not to Compete. Consequently,
o;{({5/

this Court can, ~~uld, enforce a reasonable temporary injunction to maintain the status quo

withoutreg~qe question ofthe final remedy of the Covenant.

As an initial matter, it must be noted that the ultimate question as to the enforceability of

a covenant not to compete does not derail the application of equitable principals at the injunctive

phase. Per the 14tb Court of Appeals, the Texas Covenants Not to Compete Act (the "Act") does

not preempt the common law relating to temporary injunctions. EMS USA, Inc. v. Shary, 309

7
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----_.__.._._..._--_ .. _... __._ ..._... __..__.._--

S.W.3d 653,657-658 (Tex. App.--Houston [14th Dist.] 2010); EMSL Anafytical, Inc. v. Younker,

154 S.W.3d 693,695 (Tex. App.--Houston [14th Dist.] 2004, no pet.); see also Cardinal Health

Staffing Network, Inc. v. Bowen, 106 S.W.3d 230, 238-39 (Tex. App.--Houston [1st Dist.] 2003,

no pet.)(same). "[T]he clear language of the [Texas Covenants Not to Compete Act] expresses an

intention to govern only final remedies. By its very nature, a temporary in~""t is not a final

remedy. Accordingly, we look to the common law rules governing te~rary injunctions in
. ~~

determining whether the court below properly denied the applicati~Younker, 154 S.W.3d at
o@;j)

695.2 ~
~

The purpose of a temporary injunction is to pre~ the status quo of the litigation's

subject matter pending a trial on the merits. Butnaru~dMotor Co., 84 S.W.3d 198, 204, 45

Tex. Sup. Ct. J. 916 (Tex. 2002); Rugen v. Intera~Bus. Sys., Inc., 864 S.W.2d 548,550 (Tex.

(i .
App.-Dallas 1993, no writ); Elec. Data Sy~ p. v. Powell, 508 S.W.2d 137, 139 (Tex. Civ.

App.-Dallas 1974, no writ). The status ~ is defmed as, "the last, actual, peaceable, non-
f'!@

contested status which preceded ~ding controversy." In re Newton, 146 S.W.3d 648, 651

(Tex. 2004) (orig. proceeding)~btain a temporary injunction, the applicant must plead and

prove (i) a cause ofaction6~tthe defendant, (ii) a probable right to the relief sought, and (iii)

a probable, inuninent, Jlnd irreparable injury in the interim. Tom James, 109 S.W.3d at 882
°;f,fi/ .

(citing Butnaru, ~~.3d at 204); Walling v. Metcalfe, 863 S.W.2d 56, 57,37 Tex. Sup. Ct. J.

18 (Tex. 19~US' the legal issues before the trial judge at a temporary injunction hearing are

2 Under the common law, the decision to grant or deny a temporary injunction lies within the sound discretion ofthe
trial court. Walling v. Metcalfe, 863 S.W.2d 56, 58 (Tex. 1993). A trial court does not abuse its discretion by
granting a temporary injunction if some evidence supports its decision. Sharma v. Vinmar In!'l, Ltd., 231 S.W.3d
405,419 (Tex. App.--Houston [14th Dist.] 2007, no pet.). In reviewing the trial court's exercise of discretion, the
appellate court must draw all legitimate iuferences from the evidence in the light most favorable to the trial court's
decision. Id. When no fmdings of fact or conclusions of law are filed, the trial court's determination of whether to
grant or deny a temporary injunction "must be upheld on any legal theory supported by the record." Davis v. Huey,
571 S.W.2d 859,862 (Tex. 1978); see Tom James olDallas, Inc. v. Cobb, 109 S.W.3d 877, 884 (Tex. App.--Dalias
2003, no pet.).

8



whether the applicant showed a probability of success and irreparable injury; the uuderlying

merits of the controversy, including the saliency of the covenant not. to compete, are not

presented. "Because the issue of whether the covenant not to compete is enforceable must await

a final judgment on the merits, a court should refrain from addressing that ultimate issue at the

injunctive phase." See Loye v. Travelhost, Inc., 156 S.W.3d 615, 621 (Tex. ~-Dallas 2004,

. iF~
no pet.) (citing Tom James, 109 S.W.3d at 885 ("Despite our de no~'Miew of legal issues

.(0
related to the trial court's decision on the application for temporarypction, the trial court did

.<?@
not, and we do not, reach the ultimate issue of the enforceabili~e non-compete agreements.

~That issue awaits a final judgment on the merits, such as a·~l judgment entered after a jury or

,,~bench trial or a hearing on a motion for summary j~~llt."»' It follows that the appeal of an

order granting or denying a temporary injunctio~ on a covenant not to compete does not

present for appellate review the ultimate qt~ofwhether the covenant is enforceable under

section 15.50 of the Business and cornw~ Code. Id.; see also TEX. BUS. & COM. CODE

··GfP
ANN. § 15.50 (Vernon 2002). . ~ .

Per the I" Court ofAPPRthe ultimate issues ofthe controversy, both legal and factuaI,

are not before a trial cOQ~g a temporary injunction hearing. The only issue is whether the

applicant for temporar~lljunction may maintain the status quo because he has shown (I) a
.~>.

probable right Of~SS at fmal trial; and (2) inuninent, irreparable injury in the interim if the

injunction i~sued. Donaho v. Bennett, No. 01-08-00492-CV, 2008 Tex. App. LEXIS 8783,

2008 WL 4965143, at *3 (Tex. App.-Houston [1st Dist.] Nov. 20, 2008, no pet.) (mem. op.).

Because a temporary injunction is a pre-trial remedy, the merits have not yet been finally

determined, and the court may consider only the possible effects of error in granting or denying

the temporary relief. NMTC Corp. v. Conarroe, 99 S.W.3d 865, 868 (Tex. App.--Beaumont

9
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i
!

2003, no pet.); Universal Health Servs., Inc. v. Thompson, 24 S.W.3d 570, 578 (Tex. App.--

Austin 2000, no pet.); Sadler Clinic Ass'n, P.A. v. Hart, 2010 Tex. Ajlp. LEXIS 209 (Tex. App.

Beaumont Jan. 14, 2010)("Because we need not determine the merits of the noncompete

agreement in this interlocutory appeal, we do not reform the agreement in this appea1."). To wit,

when considering temporary injunctive relief in the context of an action invol~a covenant not. ~rw'15

to compete, a court must balance competing equities. NMTC Corp. v. ~oe, 99 S.W.3d 865,
0((;)

868 (Tex. App.--Beaumont 2003, no pet.). "As part of its wei~ of the equities, a court
o@gj

considering a temporary injunction under the Act may balanc~}robable harm to the plaintiff

eo~if a temporary injunction is erroneously denied with ~~ .. able harm to the defendant if a

temporary injunction is erroneously granted." Id Q~

In the instant matter, Defendant demands~ling which not only disregards legislative

history (discussed irrfra), contractual law,e~ principals and his own promise to reform the

subject Covenant, but essentially requir~~nal determination of the saliency of that Covenant

at this injunctive phase. This is~e and, as demonstrated supra, grounds for reversal

insofar as injunctive relief is~qredicated on the enforceability of the subject Covenant.

Defendant's narrow view~ Court's reformation power not onIy disregards the legislative
U~··" .

intent behind Tex. Bus~ Commerce Code §15.50, but also the express agreement of the parties
o~@"

made to reform ~bject Covenant if it is "otherwise" found unenforceable. Given the fact

there is, at#ry least, a question as to whether the Covenant will be determined to be

enforceable by reformation, disposition at this stage on enforceability principals is improper.
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B. Tracking §I5.50's Legislative History Evidences an Overriding Awareness that Complete
Reformation by the Addition ofMissing Provisions by the Trial Court was Intended to
Harmonize the Intent of the Parties with Patient Interests So Long as the Covenant at
Issue was Ancillary to an Otherwise Enforceable Agreement

One ofthe chiefpoints of contention in this case is to what extent this Court is allowed to

reform the subject covenant not to compete. The defense takes the position ~ourt may not

@~add provisions of any sort to the defective covenant, as it would materi~ter the agreement.

~
The Plaintiffs, however, believe reformation by the addition of an ar~on clause is allowable

when adding such a provision is consistent with the intent of~te and, most importantly,

the intent of the parties vis-ii-vis the agreement to submit ~formation. Notwithstanding the
o~

reformation provision contained in the LPT Employm~reement itself, the legislative history. Q
of §15.50 demonstrated broad authority aIlowing,~'rrial Court to not only amend provisions

,~ .

attendant to a defective covenant, but to add~so long as the subject covenant was ancillary

to an otherwise enforceable agreement, a~e. A discussion of the evolution of Tex. Bus. &

Commerce Code §15.50 is instru~~ that, in considering the reformation authority in the

context of the statute's purpose,~est purpose to allow reformation to affect the agreement

of the parties to a defective b1<1f'O"\erwise enforceable covenant always was intended.
©;~

The Texas co~U Not to Compete Act was signed into law on August 28, 1989.

Essentially, the o~~ersion of §15.50 stated that covenants not to compete were enforceable

if they 1) were ~illary to an otherwise enforceable agreement; and 2) "contained reasonable

limitations~ime, geographical area, and scope ofactivity to be restrained that do not impose

a greater restraint than is necessary to protect the goodwill or other business interest of the

promissee." Alex SheshunoffMgmt. Servs., L.P. v. Johnson, 209 SW.3d 644 (Tex. 2006). The

1989 version ofSection 15.51(c) which dealt with reformation, stated that the court "shall reform

the covenant to the extent necessary to cause the covenant to meet the criteria specified by
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subdivision (2) of Section 15.50." Thus, the original version of the Covenants Not to Compete

Act provided that the court "shall" reform the covenant to make it enforceable so long as the

covenant was part of an otherwise enforceable contract. It should be pointed out that in 1989,

there were no special provisions for medical practitioners; moreover, though provisions related

to medical practitioners were added in 1999, the reformation language wfJ!!J;'JJ!:f;ver materiallya .
amended. ~

o~
The Act was intended to reverse the Court's apparent a9y to covenants not to

o~
compete and specifically to remove the obstacle to their use ~nted by the narrow "common,u.calling" test instituted by Hill v. Mobile Auto Trim, and t~~ ore over 30 years of common law

developed by Texas Courts and remove an imPai~economic development in the state."

Sheshuno./f, 209 S.W.3d at 653 (quoting House R~ch Org., Bill Analysis, Tex. S.B. 946, 71st

~
Leg., R.S. (1989)). Quite simply, "[t]he p~~fthe act was to return Texas' law generally to

the common law as it existed prior to H£N! Mobile Auto Trim." Peat Marwick Main & Co. v.

Haass, 818 S.W.2d 381, 388 (Tex.r (citation omitted); Hill v. Mobile Auto Trim, Inc., 725

S.W.2d 168, 170-71,30 Tex. s~Qt. J. 179 (Tex. 1987). Per the common law prior to Hill, the

"rule [was] well establis~ Texas that non-competition clauses in contracts pertaining to

employment [were1not?aOrma11y considered to be contrary to public policy as constituting an
Q~fjf

invalid restraint ~~e." Marsh United States, Inc. v. Cook, 354 S.W.3d 764,772-773 (Tex.

2011). ~i? .
The original 1989 version of §15.50 read as follow:

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Chapter 15, Business & Commerce Code, is amended by adding Subchapter E

to read as follows:

12
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1

SUBCHAPTER E. COVENANTS NOT TO COMPETE

SEC. 15.50. CRlTERIA FOR ENFORCEABILITY OF COVENANTS NOT TO
COMPETE. NOTWITHSTANDING SECTION 15.05 OF THIS CODE, A
COVENANT NOT TO COMPETE IS ENFORCEABLE TO THE EXTENT
THATIT:

(1) IS ANCILLARY TO AN OTHERWISE ENFORCEABLE AG~MENT
BUT, IF THE COVENANT NOT TO COMPETE IS EXE~~D ON A
DATE OTHER THAN THE DATE ON WHICH THE ~ERLYING
AGREEMENT IS EXECUTED, SUCH COVE~~ MUST BE
SUPPORTED BY INDEPENDENT VALUABLE ~SIDERATION;

AND oJ;t
(2) CONTAINS REASONABLE LIMITATIoNSil~ AS TO TIME,
GEOGRAPHICAL AREA, AND SCOPE OF ACT~YTO BE RESTRAINED

. THAT DO NOT IMPOSE A GREATERRES~ THAN IS NECESSARY
TO PROTECT THE GOODWILL OR OTHER B'QsfrmSS INTEREST OF THE
PROMISEE. . <Qlf?!Yv .

~~) IF THE COVENANT MEETS 1fSfE CRlTERIA SPECIFIED BY
SUBDIVISION (1) OF SECTION 1. OF THIS CODE BUT DOES NOT
MEET THE CRlTERlA SPECIF Y SUBDIVISION (2) OF SECTION
15.50, THE COURT AT THE UEST OF THE PROMISEE SHALL
REFORM THE COVENANT HE EXTENT NECESSARY TO CAUSE
THE COVENANT TO 0 T THE CRITERIA SPECIFIED BY
SUBDIVISION 2 OF S N 15.50 AND ENFORCE THE COVENANT
AS REFORMED, EXC THAT THE COURT MAY NOT AWARD THE
PROMISEEDAMA~OR A BREACH OF THE COVENANT BEFORE ITS
REFORMATION RELIEF GRANTED TO THE PROMISEE SHALL
BE LIMITED TO CTIVE RELIEF.

See 1989 Tex. ALSJ~ 1989 Tex. Gen. Laws 1193; 1989 Tex. SB 946. What is abundantly

clear by the lan~f the original 1989 statute is that the legislature granted the trial court
©

broad diSC~ to amend or add needed provisions to bring an otherwise noncompliant

covenant into compliance, so long as the covenant was ancillary to an otherwise enforceable

agreement. Id In other words, the trial court was not hamstrung ("to the extent necessary") by

limiting its amending power to time, scope or geographic location, as Defendant suggests.

Importantly, the broad discretion of the trial court to amend and add-to is supported by
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subsequent legislative discussion addressing the purpose of the Act. The 1989 Act also made

explicit that a court could reform covenants that did not comply with the Act, and could provide

money damages for a violation occurring after reformation. Peat Marwick Main & Co. v. Haass,

818 S.W.2d 381,388 (Tex. 1991); Tex. Bus. & Com. Code § 15.5I(c); see also Light v. Centel

Cellular Co. ofTex., 883 S.W.2d 642, 644 (Tex. 1994) (citing Tex. Bus. & ~code § 15.52)
. (f'~

(stating that the Act supplanted prior common law). ~'Y

. o~
The legislative history to the subsequent amendment to ~~ addressing the buyout

o<f@
provision added in 1999 is abbreviated. Tex. H.B. 3285, 76qg., R.S. (1999) (introduced).

. ~~
However, its purpose strongly supports the Plaintiffs' V~on that reformation through the

il~ .
addition of an arbitration clause is consistent with~'1iurpose behind the Act - namely, to

ensure no impediments to patient care continuity. ~esentative Leticia Vande Putte introduced

House Bill 3285 on March 25, 1999, whi~ended §15.50 through the addition of the
~

commonly-referred-to "buyout" provision.~e House Committee on Public Health conducted a
,@

very brief committee hearing onA~, 1999. At the hearing, Representative Uresti substituted

a complete replacement bill to~Qriginal bill initially presented at the hearing. Representative

Van de Putte made a brie~ement that consisted of reading the Background and Purpose

U
section ofthe Office otNouse Bill Analysis on HB 3285 as follows:

o~tty

In tOd~a'cal practice environment, many physicians have grouped together
to form -specialty clinics, leaving fewer solo practitioners. When a physician
leave oup to enter his or her own practice or another group practice, the
abi . the de artin h siciao to treat his or her atients ma be hindered
due to a covenant not to compete, a contractual clause in the physician's work
contract. This clause may make it difficult for the patients to have his or her
records transferred to the departing physician's new office and to receive
continuing care from that physician. H.B. 3285 provides a -buy-out clause in
a covenant not to compete, as well as other provisions designed to allow a
departing physician to provide his or her patients with continued care.

14



See Background and Purpose Section: Office of House Bill Analysis, on H.B. 3285, 76th Leg.

(Tex. 1999); House Comm. on Public Health, Bill Analysis, Tex. H.B. 3285, 76th Leg., R.S.

(1999).

The foregoing Background and Purpose and the statements of Representative Vande

Putte at the hearing on H.B. 3285 indicate a clear concern of the legiSlatur~ the departing. . ~r

physician have the opportunity to continue to care for existing pati~"n the other hand,
oCW)

prospective patient encounters (at issue here), which are also~ restricted in physician
o(c@

covenants, do not seem to have been a concern of the le~. Id The Background and

Purpose makes it clear that the legislature wanted to ens~t existing patients had access to

",1their regular physician. Id In so doing, the Legisla.V"ght to allow courts broader discretion

to ensure enforcement of covenants not to co~ and do away with the Hill referendum

uniformly denying their enforceability. ~a .
Not insignificantly, the original ve~n of 1999 version of HB 3285, like the substituted

®!
bill, contained a requirement that ~~orceable covenant not to compete have a buyout at a

reasonable price: See Tex. H.B~Q5, 76th Leg., R.S. (1999) (introduced). The original version

of the 1999 bill required 0~enant to contain a provision that allowed a buyout of a covenant

-at a reasonable PriC~ determined by a mutually agreed arbitrator. See Id. It did not have a
0'0!;'O

provision where~~ amount of the buyout was to be predetermined by the parties. Id The

substituted~~nged the original bill to provide for a buyout at a reasonable price or at the

option of either party by a mutually agreed arbitrator. Tex. H.B. 3285, 76th Leg., R.S. (1999)

(House Committee Report). The substituted bill (the final version) also added that if the parties

could not agree on an arbitrator, a court could select an arbitrator. Id. This would seem to
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indicate a legislative appreciation that a court-appointed arbiter would be the ultimate determiner

for the buyout cost when disparate parties could not agree on an amount or an arbitrator.

Coupled with the intended purpose - patient care continuity - it is logical that

reformation adding the missing court-appointed arbitration term is not only consistent with

contractual intent in this case, but also in keeping with the authority veste~~ trial court by

the Legislature post-Hill - namely, the naming of an arbitrator as a ~easure to ensure an
o~ .

otherwise enforceable covenant isnot ameliorated for pro-forma n~mpliance. See Tex. Bus.
ocf@

& Com. Code § 15.50(b)(1 )(A) (Vemon 2002) (stating theco~must not deny the physician

_C~=access to a list ofhis patients whom he had seen or treated'~llnone year oftennination of the
..~

contract or employment); Id. § 15.50(b)(I)(B) (stat~ covenant must -provide access to

medical records ofthe physician's patients upon a~zation ofthe patient).3

When a Covenant is ancillary to aerwise enforceable agreement, as here, the
. ~

intended involvement of the trial court wa~o harmonize the agreement with the interest of the
~

patients to ensure patient COntinUi~~ not adversely affected. Marsh United States, Inc. v.

Cook, 354 S.W.3d 764, 778 (T~Q11)("We hold that ifthe relationship between the otherwise

enforceable agreement ~~~egitimate interest being protected is reasonable, the covenant is
tl/

not void on that groun~that it seeks to protect good will]"). The reformation provision of the
o{,«y

current §15.50 s~~be more broadly construed than Defendant suggests so as to allow the

addition of~~-apPointed arbitration provision which, by its very nature, would seem to be

consistent with legislative intent. Moreover, as that provision appears to be disjunctive in nature

("!!!, in the case of an inability to agree, an arbitrator of the court whose decision shall be

3 Before Dr. Mattioli's employment ended with Plaintiffs, Plaintiffil notified the patients treated by Dr. Mattioli of
his departure and provided them an opportunity to obtain a copy oftheir medical records. Thus, the parties satisfied
the legislature's original concern over continuity ofcare upon the departure ofa medical doctor under contract that
contains a covenant not to compete. See Exhibits "B" and "C" attached hereto. Furthennore, Plaintiffs are not asking
that Defendant be enjoined from treating any past or current patients.
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principals of contract, but in equity. Id.

I
binding on the parties") and required, its addition does not materially alter the contract, but rather

brings it into compliance with the statute. As noted by Justice Hecht in 2009, "[i]n determining

whether,and how to enforce a covenant not to compete, a court must seek equity in reformation,

not in the statement and application of general contract principles. The enforcement vehicle must

be directed by steering, not by rebuilding the chassis." Mann Frankfort stetJ)!Lipp Advisors,
'. rF~

Inc. v. Fielding, 289 S.W.3d 844, 856 (Tex. 2009). To wit, fr01Il a l~~ve perspective this

Court is fully vested with the power to reform the defective cov#not to Compete not by

o~

~(J
The Covenant Not to Compete Expresses the Intenrrf!/he Parties to the LPTEmployment
Agreement to Permit Reformation of the Agrp~nt to Comport with Tex. Bus. &
Commerce Code §15.50 Q'WF
Defendant takes the position the injunCtiv~ef sought by the Plaintiffs fails as a matter

oflaw because Section 8.1 of the subject LP~PIOyment Agreement does not contain a "buy
~

out" provision or arbitration clause. Sectio~.1 of the LPT Employment Agreement provides:
(@

8.1 Covenant Not to Com Mysician agrees during the Terms of this Agreement and
for eighteen (18) months~ termination of the Physician's employment with LPT to

not: ~

8.l.l.engage in any£er in the delivery oflaser vision correction services (other than
as an employee qT) in the Restricted Area including, but not limited to, directly or
indirectly o~ managing, joining, operating, controlling, contracting with, being
employed by;~ng in the capacity as officer, director, trustee, shareholder, member, or
Partne~r~sultant, or participating in or being connected in any manner with the
owners ') anagement, operation, or control of any person, firm, or corporation
provi&~ aser vision correction services offacilities. For purposes herein, the Restricted
Ar~ efmed as: A radius of twenty (20) miles from or in any county contiguous in
which any laser vision facility owned, operated or managed by LPT or LCA-Vision Inc.,
or any subsidiary or affiliate thereof in the State of Texas as of the Effective Date of this
Agreement or as of the date of termination of Physician's employment with LPT. The
parties agree and acknowledge that as of the Effective Date LPT, LeA-Vision Inc. and/or
their subsidiaries or affiliates own, operate or manage those centers listed in Exhibit B
attached hereto.
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8.1.2. induce or attempt to induce any healthcare facility or provider of health care
services with a referring relationship with other physician employees or with LPT to
terminate or alter that relationship; or

8.1.3. directly or indirectly induce or solicit any of LPT's patients, regardless of their
location, to obtain professional medical services from any business, corporation,
partnership or entity other than LPT's or from any person who is not an employee or

. affiliate of LPT; provided, however, that the foregoing shall not pr~t a bona fide
referral of a patient to another provider of medical services if such is ~ically indicated
and necessary for such patient. a

See Ex. "A", Section 8.1, et. al, of the LPT Employment Agreement~. contained therein is a
. ~

"Remedies" provision which explicitly contemplates injunctive r~~or breach of the Covenant

Not to Compete, explicitly stating that LPT would suffer iInq.,~ and irreparable harm:

·lfJ
8,3. Remedies. Physician [Mattioli] agre~t LPT would suffer immediate and
irreparable harm by a breach of Section 8.1 . In the event of Physician's actual or
threatened breach of the provisions Of.~l0 ., LPT shall be entitled to an injunction
against said breach by Physician, and Phy·· hereby consents to such injunction by a
court in accordance with the laws OfthQ ofTexas...

See Ex. "A", Section 8.3 of the LPT E&Oyment Agreement. The "Remedies" subsection

further memorializes the Defendant's~ent to injunctive relief. Not insignificantly, the next

. ~
section, entitled "Enforcement"~ifically consents to judicial reformation if any of the

Covenants are deemed unenf~le by the Court: .

8.4 Enforceabili~~ further agreed that if a court determines the aforesaid covenants
not to comp~teon-solicitation of employees to be unreasonable as to time or area !!!
otherwise, t ies consent to the reformation of the covenants by such court and LPT
or Mana the case may be, shall be entitled to enforce the covenants for such period

. of time 'thin such area as may be determined to be reasonable by such court.
~

See Ex. "A$ion8.4 ofthe LPT Employment Agreement. Importantly, this provision calling

for judicial reformation memorializes LCA-Vision, Inco's right to enforce the covenants. Id To

further solidify LCA-Vision, Inco's right's under the Employment Agreement, Section 23 of said

agreement specifically identifies LCA-Vision, Inco's right as a third-party beneficiary to that

instrument:
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23 No Third-Party Beneficiaries. Nothing in this Agreement shall be construed to the
benefit of any third party (other. than affiliates of LPT or LCA-Vision, Inc.) unless
expressly named herein and designated to inure to such party's benefit.

As demonstrated from the totality of the LPT Employment Agreement, it is evident Dr.

Mattioli and LPT intended to execute a binding covenant not to compete for the benefit of not

only LPT, but also for LCA-Vision, Inc., which invested extensive time w:{iJ;rey in branding

LPT and Dr. Mattioli in the relevant market area. See Ex. A. EVen~ng arguendo the

00
Covenant is unenforceable as drafted; the document itselfcontemp~refonnation in the event

o~
of same. See Exhibit A at Section 8,4. As such, it is Plain~~position that any proforma

~
impediment to the enforcement of the subject covenant ~o compete is superseded by the

n~$contractual provision allowing for same. To ignvvction 8,4 would vitiate contractual

principals, as discussed infra. By extension, Def~t's assertion that the Covenant cannot be

enforced should be disregarded as it is Sq~thin the power of this Court to determine its
~

enforceability and, by the terms of the LP~mployment Agreement, reform as needed to ensure
(!@

compliance with the law. Light v.~el Cellular Co. of Texas, 883 S.W.2d 642, 644 (Tex.

1994) ("The enforceability of~Oenant not to compete, including the question of whether a

covenant not to compete i§ ~sonable restraint of trade, is a question of law for the court.");

U
Alex SheshunoffMgmt.':'&.rvs., L.P. v. Johnson, 209 S.W.3d 644, 649 (Tex. 2006) (stating "We

o~@'~

do not disturb thrg in Light."); Henshaw v. Kroenecke, 656 S.W.2d 416,418 (Tex. 1983)

~©\
. ("The ques~w whether a covenant not to compete is reasonable is a legal question for the

court."). Consequently, a brief discussion of contractual interpretation and judicial concern

attendant to same is required.

In construing contracts, a court's primary concern is to ascertain and give effect to the

intentions of the parties as expressed in the contract. Kelley-Coppedge, Inc. v. Highlands Ins.
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Co., 980 S.W.2d 462, 464 (Tex. 1998). To ascertain the parties' true intentions, a court must

examine the entire agreement in an effort to harmonize and give effect to all provisions of the

contract so that none will be rendered meaningless. MCI Telecomms. Corp. v. Tex. Uti/so Elec.

Co., 995· S.W.2d 647, 652 (Tex. 1999). By extension, each contract provision should be

considered with reference to entire contract, and no single provision ~~ne should be

controlling. Hicks v. Castille, 313 S.W.3d 874, 879-880 (Tex. APP.-~i110 2010, no pet.);
. 00

Nevarez V. Ehrlich, 296 S.W.3d 738, 742 (Tex. App.--EI Paso ~, no pet.). A court will
. . o~

construe written contracts according to parties' intention, not~anding errors and omissions,

rd~by considering the entire document and, to this end, ~~ names, and phrases that parties

obviously intended may be supplied Falk & Fish, L.l{fj~ PLE, Inc., 317 S.W.3d 523, 527-528

(Tex. App.--Dallas 2010, no pet.). ~~

In the instant matter, it is evideem the subsection of the LPT Employment

Agreement entitled "Enforceability" that.,pparties intended this Court to supply terms omitted
. fY;

from the Covenant not to Compet.e_would otherwise render it unenforceable. Though it is
t)j""" .

conceded the Covenant :~<raoes not comply with Tex. Bus. & Com. Code § 15.50, the

parties nonetheless conte(~j)'s""_ such pro-forma errors by way ofmutual error in the form ofthe

Covenant. Section 8.4 ~the LPT Employment Agreement cannot be disregarded or otherwise
o~(if" .'

ignored in light ~ll-settled precedent allowing parties to such a contract to agree to such

refOrmatiO~~temPlatiOnof noncompliance with the applicable law. See Tex. Const. art. I, §

16 (The Texas Constitution protects the freedom to contract.); Fairfield Ins. Co. v. Stephens

Martin Paving, LP, 246 S.W.3d 653, 663-64 (Tex. 2008); see also In re Prudential Ins. Co. of

Am., 148 S.W.3d 124, 128-29 (Tex. 2004).
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A contract is construed in its entirety, and each part must be cousidered in relation to

every other part so that effect of each part on others may be determined. In re Service Corp. Int'l,

355 S.W.3d 655, 661 (Tex. 2011); Epps v. Fowler, 351 S.W.3d 862, 865-866 (Tex. 2011); City

of Keller v. Wilson, 168 S.W.3d 802, 811 (Tex. 2005). When a contract contains conflicting

provisions, court should construe them together and attempt to harmonize~e effect to all

provisions. Frost Nat'l Bank v. L & F Distribs., Ltd., 165 S.W.3d 3HLY (Tex. 2005). What. 0&
parties objectively expressed in contract governs its meaning, not .J<~es' present interpretation

o~" .

of agreement. Providence Land Services, LLC v. Jones, 35~~.3d 538, 541 (Tex. App.--

~Eastland 2011, no pet. h.); us. Denro Steels, Inc. v. Liedlff:f42 SW.3d 677, 682 (Tex. App.--

$Houston [14th Dist.] 2011, pet. denied). ~'()

What Defendant asks this Court to do, n~standing the prematurity of ruling on the

enforceability of the subject Covenant at ~Y~ctive phase, is to tum a "blind eye" towards

the express intent of the parties - namel~fuJlenter into a reasonable covenant not to compete and

to allow the judicial reformatio~~ same in the event the covenant is found legally

unenforceable. See Exhibit A, ~Qn 8.4. Holding as Defendant demands has the adverse effect

of not only disregarding thM~ose of the Covenant not to Compete Act, but also the clear(»-1'
intent of the parties a8:>expressed in the subject contract. Nevertheless, this court is neither

o;{..,(Iy-
required nor pe~ to address these questions at this intermediate stage; rather, the only

appropriate~~is on the Plaintiffs' requested injunctive relief which has been shown just as a

matter of law. The contract at issue inarguably demonstrates Plaintiffs and Dr. Mattioli's intent

to be bound by a covenant not to compete; it should not be avoided merely due to a mutual error

in omitting a buyout/arbitration provision. See Roland v. McCullough, 561 S.W.2d 207, 213

(Tex. Civ. App.-San Antonio 1978, writ rei'd n.r.e.) ("A contract may not be avoided on the
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ground of mistake of fact where it appears that ignorance of the facts was the result of

carelessness, indifference, or inattention.").

"Reformation is a proper remedy when the parties have reached a defInite and explicit

agreement, understood in the same sense by both, but, by their mutual or common mistake, the

written contract fails to express this agreement. II Champlin Oil & Ref ~rIJ:!Chastain, 403

S.W.2d 376, 377, 9 Tex. Sup. Ct. J. 84 (Tex. 1965). Because it is ~Mt the parties had a

00
covenant not to compete but mutually erred in including th~uired buyout/arbitration

o~
provision, reformation is appropriate. Laredo Med Group v. 4her, 153 S.W.3d 70,74 (Tex.

. ~

App.-San Antonio 2004, pet. denied) ("Because it isl!ff!r the parties had a non-compete

agreement, b~tit is unclear from the signed docume~t all the terms of the agreement were,

the matter must be remanded to the trial court t~~rm the written contract to conform to the

terms of the agreement."). This is kel,~with long-standing constitutional principals

supporting the freedom to contract and ~~Ciary's duty to enforce same. lEX. CONST. art. I,

§ 16 ("No bill of attainder, ex post~aw, retroactive law, or any law impairing the obligation
i~" .

ofcontracts, shall be made."); ~litso Churchill Forge, Inc. v. Brown, 61 S.W.3d 368, 371 (Tex.

2001); Wood Motor Co. ~ rlJez. 150 Tex. 86,238 S.W.2d 181, 185 (Tex. 1951)("[I]fthere is
. CJ)

one thing which more t1lan another public policy requires it is that men of full age and competent
o~@'-

understandings~e the utmost liberty of contracting, and that their contracts when entered

into freely~luntarilY shall be held sacred and shall be enforced by Courts of justice.

Therefore, you have this paramount public policy to consider-that you are not lightly to interfere

with this freedom of contract.") (quoting Printing & Numerical Registering Co. v. Sampson, 19

L.R.Eq. 462, 465 (1875). As demonstrated herein, reformation of the subject LPT Employment

Agreement to resolve the Covenant at issue is required as a necessary function of this Court in
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D.j

harmonizing that section with Section 8.4 and the express intent of the parties. Though the

ultimate question of the enforcement ofthe subject Covenant is premature, there is ample factual

and legal basis to excoriate Defendant's demand and proceed with injunctive relief.

Greenville Surgery Center, Ltd. v. Beebe, et al. does not address the pressing question
presented herein and is distinguishable from the case at bar. ~

Defendant attempts to argue that the court's ruling in Greenville~y Center, Ltd v.

Beebe, et al., 320 S.W.3d 850 (Tex.App.-Dallas 2010, no pet.),~ents this Court from

reforming the covenant not to compete to include a bUYOUt>",~bitration provision. Not
. Q'"

insignificantly, Greenville Surgery Center is distinguish& on four major points: 1) the
. o~v

covenant not to compete in that case did not contain a cortual clause requiring reformation of

the covenant; 2) a request for reformation of the co~2~ per §15.51 of the Texas Business and
o~

Commerce Code was not at issue; 3) the covdhot to compete in that case addressed not the

practice of medicine, but an ownership int~t in a medical practice; and 4) equitable principals

and a balancing of the parties probilbJ:WJl-- was not considered. Because the primary issue. ~ql<Ulll

before the Court herein is the qefun of whether the Court may reform the covenant not to

compete per §15.51 and wh~4be parties' covenant requires reformation, Greenville Surgery
©~ .

Center provides absoluteU guidance or comment on these issues.

~
~

The injunc.tiv
O

ie/requested does not prevent Dr. Mattiolifrom opening his new clinic
only 1.2 om Plaintiffs' clinic and does notprevent himfrom earning a living.

Def~~argues that if the temporary injunction is granted, he will be prevented from

practicing as an ophthalmologist and earning a living. This could not be further from the truth

and the evidence presented. At the temporary injunction. hearing, evidence was presented that

under the covenant not to compete, Dr. Mattioli would only be enjoined from providing Laski

andPRK surgeries. Importantly, he is NOT prevented from opening his new clinic and doing
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everything else that an ophthalmologist is qualified to do. Significantly, Dr. Mattioli's LinkedIn

profile indicates that he plans to provide other services at his new clinic, including, but not

limited to, non-Iasik surgery options, facial cosmetic treatments, cataract surgery, lens implants,

Botox, Juvederm, and wrinkle reduction treatments. See Plaintiffs' Ex. "14" at the temporary

injunction hearing. Additionally, testimony was offered at the temporary~~n hearing that

Dr. Mattioli is able to diagnose and treat various diseases of the e~Othout violating the
o~

covenant. Without question, a temporary injunction will not preve~ Mattioli from earning a
o@@

living and practicing at his new clinic. q

~
~

Plaintiffs have a probable right to relief becaus 5.51 of the Texas Business and
Commerce Code and the parties' contract requir 1) ormation.

Temporary Injunctive relief is approPriat~9cause Plaintiffs have demonstrated a
o~

probable right to relief at the final trial on therefs. Although the covenant not to compete does

not meet the requirements of §15.50 of &Texas Business and Commerce Code as written,

namely that it does not contain a b~t clause or arbitration provision, because both the

Covenants Not to Compete Acte~ covenant in question require reformation, the covenant

can be easily fixed to compl'~'" the Act. Thus, Plaintiffs have shown they have a probable©'Q",'ll
right to relief and are enti~ to temporary injunctive relief. .

. ~

At the final~n Plaintiffs request for a permanent injunction, the Court can reform the

covenant to cO#ith the Act by simply granting injunctive relief that prohibits Dr. Mattioli

from perfo~1 Lasik and PRK surgery within twenty (20) miles of the Houston LasikPlus

office, and contiguous counties, until May 17, 2014, (18 months from Dr. Mattioli's last day of

employment with Plaintiffs). The Court can further reform the covenant to add a binding and

final arbitration provision that allows either party to force an arbitration before a court appointed

arbitrator, or mutually agreed upon arbitrator of the parties. Because §15.50(b)(2) is worded in
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the disjunctive, at the final trial on the merits, the Court can reform the covenant to include an

arbitration with a mutually agreed upon arbitrator "OR" if the parties cannot agree, an

arbitration before a Court appointed arbitrator. Thus, after the trial, if either party is dissatisfied

with the covenant not to compete as reformed, a buyout can be imposed through a binding

b· . *ar ItratlOn. ~!@"'"

Based on the foregoing arguments and authority, Plaintiffs reS~IY request that the

00
Court grant Plaintiffs' application for a temporary injunction to pre~the status quo pending a

o~
trial on the merits. Q

"~
Resp~tt!,my submitted,

~CE & OMPSON, P.C.

~~;(PI{,
~ Ryan Hand
~ SBN:24012777

,r!}» Scott B. Novak
~ SBN:24051124o 2900 North Loop West, Suite 500

~'\ Houston, Texas 77092
O~ Telephone: (713) 868-5560
~~ Facsimile: (713) 864-4671

U ATTORNEYS FOR PLAINTIFFS,
.~ LASIKPLUS OF TEXAS, P.A. AND
~©r?J LCA-VISION,INC.

~
~
~
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CERTIFICATE OF SERVICE

On this I ) fL-day of ;.)~ , 2012, a true and correct copy of the
foregoing instrument has been provided to all parties by Efiling, United States mail, courier service,
or telefax transmission.

Gary M. Polland
Valeria Lee Brock
2211 Norfolk Street, Snite 920
Houston, Texas 77098

George W. Vie III
Mills Shirley LLP
1021 Main Street, Suite 1950
Houston, Texas 77002

DavidA. Jones
733 West 43'd Street
Houston, Texas 770018
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Filed 12 November 28 P3:28
Chris Daniel - District Clerk
Harris County
ED101J017202474
By: Sharon Carlton f/2-

IN THE DISTRICT COURT OF _

D:r:fR..X

CAUSE NO. 2012-68429

DENIED.

§
§
§
§ HARRIS COUNTY, TEXAS .

~ 1/,.))Y

~ 80TH Jur.:~DISTRICT

ORDER (j
~

After considering Defendant's Motion to Dissolve Te~ary Restraining Order,

and in Response to Plaintiffs' Request for Temporary In~on, or in the Alternative to

Increase Bond, and the response, the court is of the epn that Defendant, FEDERICO

MATTIOLI, M.D.'s motion is in all thingsG~
IT IS THEREFORE ORDERED that ~~iffs'Temporary Restraining Order filed

on November 19, 2012, is hereby disso1veO

IT IS FURTHER ORDERED th@~laintiffs' Request for Temporary Injunction is
@
~

FEDERICO MATTIOLI, M.D.
Defendant

v.

LASIKPLUS OF TEXAS, P.C. AND
LCA-VISION INC.

Plaintiff

e

SIDING

10



APPROVED AS TO FORM AND ENTRY REQUESTED:

By: fVtuId22~
Gary M. Polland
State Bar No. 16095800
Valeria Lee Brock
State Bar No. 1207461~
2211 Norfolk Street, S' 20
Houston, Texas 7709$>~
Telephone: (713) 621~5
Facsimile: (713) 6"ma334

o~~

George W'il:i~~
State Bar . 579310

MillSS~ P1021 M' treet, Suite 1950
Houst exas 77002

1@
DaQiA. Jones

~
Bar No. 10869500

West43n1 Street .
G auston, Texas 77018
~ Telephone: (713) 504-8188
©i Facsimile: (713) 861-1406

@ ATTORNEYS FOR DEFENDANT

~ FEDERICO MATTIOLI, M.D.

o
,~
©i~

~a
o~

~$jJ
©i

~~
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CAUSE NO. 2012-68429

Page 21 4
Filed 12 December 21 P6:06
Chris Daniel· District Clerk
Harris County
FAX15376349

IN THE DISTRICT.COURT§
§
§
§
§
§
§
§

HARRIS COT' TEXAS

~
80TH JUDlt.~DISTRICT

o~-

ORDERD N E ~
FOR TILING I T RELIEF UNDER NA THE RY OF

OF THE CONTRA T NOT ROVI ION F'rHE
EMPLOYMENT

FEDERICO MATTIOLI, M.D.
Defendant

v.

~

After considering Plaintiffs Request (puling Injunctive Relief Under

Alternative Theory of Breach ofthe, ~tractual Notice Provision of the
. ~ .

Employment Contract and the resp~therefo:re the court finds that Plaintiff,

LASIKPLUS OF TEXAS, P.C. AN~LCA-VISION INC.'s Request is in all things

DENIED. rt:J@ -

IT IS THEREFORE~RED. that Plaintiffs Request for Ruling Injunctive

Relief Under Alternati~~eOryof Breach of the Contractual Notice Provision of
~) . .

the Employment Co~ct is DENIED.

~~...,_. Lr-. /SIGNEDon~ 31 .2012

~ ."

;::p~

. LASIKPLUS OF TEXAS, P.C. AND
OF LeA-VISION INC. .
Plaintiff
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713-755-1451 Page3/4

APPROVED AS TO FORM ANt> ENTRY REQUESTED:

By: _r'rvrP_--=- _
Gary M. Polland
State Bar No. 16095~
Valeria Lee Bro~~
State Bar No. 12~10
221.1 Norfolk S~et, Suite 920
Houston, Tlt7098 .
Telephone: ) 621-6335
Facs~ 3) 622-6334

il
oo ~. Vie III

St ar No. 20579310
. Shirley LLP
~ 1 Main Street, Suite 1950

o ~Houston, Texas 77002

~
iF'~ DavidA. Jones

. ~Y State Bar No. 10869500
© 733 West 43rd Street

'@ Houston, Texas 77018
o §J Telephone: (713) 504-8188
~ Facsimile: (713) 861·1406
O. ATTORNEYS FOR DEFENDANT.
~ FEDERICO MATTIOLI, M.D.

U~
:~

o~(]r

~0

~
~
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CERTIFICATE OF SERVICE

I hereby certify that on the ~Vdayof December, 2012, a true and correct
copy of the foregoing instrument was forwarded via facsimile an~~via fust class
mail to opposing counsel in accor~ance with the Texas Rules of~ Procedw:e as

follows: ~

Via Fa.csimile (713) 864-4671 ~G
Ryan Hand ,,~
Lorance &Thompson ~
2900 North wop West, Suite 500 . A~
Houston, Texas 77052 ~
Attorney for Plaintiffs ~
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Filed 12 December 19 P4:18
Chris Daniel - District Clerk
HarrisCounly
ED101J017237297
By: John scott

CAUSE NO. 2012-68429

LASIKPLUS OF TEXAS, P.C. AND § IN THE DISTRICT COURT OF
LCA-VISION INC. §

§
VB. § HARRIS COUNTY, TEXAS

§
FEDERICO MATTIOLI, MD § 80th JUDICIALDIS~

~!!@

PLAINTIFFS' NOTICE OF ACCELERATEDINTE~gTORY
APPEAL PURSUANT TO CPRC § 51.O1~

o@
TO THE HONORABLE ruDGE OF SAID COURT: ~

(~
COME NOW, LasikPlus of Texas, P.A. and L~~~SiOn, Inc., Plaintiffs in the above-

number and entitled cause, and file this Notice ofAC~~edInterlocutory Appeal made pursuant

to Civil Practices and Remedies Code §51.014(~~

~Q
1. Notice is hereby given that LasikE-l~ofTexas, PA and LCA-Vision, Inc. hereby appeal to

'0Ji!@
the Court of Appeals the Trial Co....~derofDecember 12, 2012 denying Plaintiffs' Request for

IT
In·· ~Temporary uunchon. ~

2. This interlocut01t?~ is brought pursuant to Civil Practices and Remedies Code

§51.014(a)(4) and is "n~elerated appeal.
~1f)T

3. Thep~«g this Notice of Accelerated Appeal and stating their desire to appeal the
JJJ'~ .

Order, alO~~ all rulings subsumed or incorporated ilierein, are LasikPlus of Texas, PA. and

LCA-Vision, Inc. See TEX. R. APP. P. 25.1 (d)(3), (5), (6).

4. LasikPlus of Texas, PA and LCA-Vision, Inc. state that they take iliis appeal to ilie Court

of Appeals for the First or Fourteenth District, Houston, Texas, Harris County. TEX. R. APP. P.

25.1(d)(4).

526540.1 APPL 0002572 8785 SBN
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Respectfully submitted,

LORANCE & THOMPSON, P.C.

Ryan Hand <;:L
SBN: 24012777 (&~
Scott B. Novak rF~'Y
SBN: 24051124 y
2900 North Loop~, Suite 500
Houston, Texa~2
Telephone: ~'Z.~868-5560
Facsimile@'3) 864-4671
ATTO~S FOR PLAINTIFFS,
LASIdus OF TEXAS, P.A. AND
LC~~SION, INC.<d@ .

CERTIFICATEtf'sERVICE .

On this /91 ~ay of Decem~12,a true and correct copy of the foregoing
ins~e~t has been provided to all parties b~filing, United States mail, courier service, or telefax
transnnSSIOll. Q/

rw
Gary M. Polland ~
Valeria Lee Brock ·D~
2211 Norfolk Street, Suite 920_"'~
Houston, Texas 77098 O~

©~
George W. Vie III CO
Mills Shirley LLP ~

1021 Main Street, S~950
Houston, Texas~

David A. J~~~©
733 West~,:eet
Houston, Texas 770018

RyanT.Hand

526540.1 APPL 0002572 8785 sBN
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MANAGEMENT AGREEMENT

THIS MANAGEMENT AGREEMENT (the "Agreement") is made and entered into'this _
day of , 2003 (the "Commencement Date"), by and betweenLASIKPLUS OF
TEXAS, P.A., a Texas professional association ("PC"), and LCA-VISIONINC., a Delaware
corporation ("Manager").

RECITALS

WHEREAS, Manager wishes to subleaSe to PC the premiSES located at such locations, which
are described on Exhibit "A" (the "Premises" or the "Office''); and

WHEREAS, Manager wishes to fi:u;nish certain administrative services ("Services" as set forth
in Section 2 herein) to PC in connection with PC's practice ofmedicine at the Premises; and

,
WHEREAS, PC employs or retaius certain physicians licensed to practice medicine in'the State
of Texas ("Physicians"), who will provide ophthalmologic treatment of vision using the
refractive treatment equipment ("Refractive Equipment") at the Premises ("Laser Servi~s"); and

WHEREAS, PC wishes to sublease the Office trom Manager and wishes to engage Manager to
render the Services on the terms and conditions set forth herein.

NOW, THEREFORE, in consideratio~ of the foregoing recitals and the mutual covenants,
terms, conditions, and agreements hereafter provided, the parties mutually agree as follows:

1. Term.

(a) Igm. 'Ibis Agreement shall commence all the Commencement Date 'and shall
terminate on the date PC ceases ita legal'existence, for whatever reason, unless sooner terminated
or extended in accordance with the te~ hereof.

Z. Sen1c:es 10 hel'rovided by the Manager.

Manager agrees to provide to PC the following Services during the term ofthis Agreement, all in
exchange for the compensation described in Section 3(a):

(a) Premises. Manager shaJl furnish to PC use of the Premises, together with
necessary and appropriate furnishings as determined by Manager, after consultation with PC, for
the conduct by PC of the Laser Services. During the term ofthis Agreement, PC may not provide
any professional services at the Premi~es other than. the Laser Services. Except as otherwise
proVided herein, all expenses ofmaintaining the Office shall be 'borne by Manager.

(b) Utilities. During die term of this Agrecment. Manager shall provide, at its own
cost and expense. necessary utilities and other services, including, without limitation, heat, water,
gas, electricity, air conditioning, and telel'hone service necessaty for PC to conduct the Laser
Services at the Office.



i,
I

!
, I

(c) PeIllonnel. Manager shall provide appropriate clerical, non-medical I"rsonnel,
and medical technologists (and medical nurses, if any) required in its reasonable judgm~nt. upon
consultation with PC, to conduct the Laser Services at the Office. In addition, Manager shall
negotiate on behalfofthe PC all employment contracts between the PC and Physicians. i

i
(d) Transcription. Manager shall provide transcription seIVices to PC, at ~1ID.ager's

own cost and expense. . . i

(e) Negotiating Managed Care Agreements. Manager shall negotiate, on Behalf of
PC, all agreements with health care service plans, hospital service plans, health rnai11tenance
organizations, independent provider associations and other purchasers of medical services for the
provision ofleser vision correction services.

(f) 'Collecting and Analyzing Outcomes Data. Manager shall provider: for the
collection and analysis of outcomes data in connection with laser vision correction ~services

perfortned. • . [
,

" , IW, VI/O I r, ~

(g) Billing and Collection. Manager shall essist PC in the billing and coUectipn ofall
accounts receivable attributable to health care services and ancillary services ren4ered py or on
behalf ofPC or its employees and provide a cOlporate accounting function for acClOunts payable,
payroll. financial analysis, and ijnancial reporting. Solely for the pUJPose of carrying out the
billing and collection services hereunder, PC hereby appoints Manager as its agent an~ its true
and lawful attorney-in-fact for the following pUlposes:

(i) To submit all claims and other documents necessary or appropriate for
billing for such services in the name of PC and all Physicians under their provider
number or numbers and for the benefit ofPC;

(ii) . To collect, receive payment of, receipt for and give disch~es and
releases ofall claims for slIch health care and ancillary services; ,:

(iii) To make demand with respect to, settle, compromise and adjhst such
claims and, with the consent ofl'C, to commence and prosecute in the nsme ofPt and its
Physi"ians and for the benefit of PC any suit, action or proceeding to collect ~y such
claims;' :

,
(iv) To take possession of and endorse in the name of PC or aQy of its

Physicians. any note, check. money order, insurance payment or any other inStrument
received as payment for such services; and ~

(v) To deposit all payments for healthcare services rendered by PC! into the
Holding Account (defined in Section 4) established by Manager IIIld PC. :

Manager will perform all patient and third-party billing and collection activities in the !name of
PC and under its provider number, or, if required by a third-party payor. in the name and under
the provider number of the Physician rendering the service. The pu1ies understand that MlIIlager
does not guarantee the collection of any ,charges billed on bMalfof PC. PC shall caus~ each of

2
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its Physicians to forward all payments for health care and ancillary services to Manager for
deposit in lWcordance with Section 4 herein.

(h) Physician Schedules. Manager shall develop Physician schedules in consultation
with PC. PC shall provide Managerthirty (30) days notice of any vacation or leave ofabsence of
any Physician.

(i) Record Management. Manager shall manage the records of PC. All medical
records shall remain the property ofPC.

(j) Inventory and Supplies. Manager shall order and purchase inventory and
supplies, and such other ordinary, necessary or appropriate materials that Manager shall deem to
be necessary in the operation ofthe Office.

. (k) Call Center. MlUIllger will provide a call Center to handle patient inquiries and to
schedule appointments for the PC.

(1) Human Resources. Manager will provide cOlpOute human resouEQ:S function to
assist in recruiting lIl1d administer employee benefitprogram for the PC and its employees.

(m) Risk Management. Manager shall provide PC with corporate risk management
and coordinate PC's insurance progt;iuns, including but not limited to those requitid under
Paragraph 10 herein. .

(n) Administrative Duties. Manager shall proVide such other adtniJiistrative
assistance to PC upon the consent of Manager, which censent shall not be unreasonably
withheld.

(0) Marketing. Advertising and Public Relations. Manager shall provide or arrlUlge
for such marketing, advertising, and public rel~tions services ~ Manager and PC shall mutually
agree upon from time to time. at Manager's own cost and expense.

(P) Equipment. Manager shall provide the equipment described on Exhibit "0" (the
"Equipment"). The Corporation shall usc the Equipment only in connection with its medical
practice relating to the treatment of vision using lasers andlor other refractive equipment (the
"Practice") and shall have no right to alter, repair, augment, sublet, relocate,· relinquish
possession of or remove any item of Equipment from the Premises without the prior written
consent of LCA. Upon delivery of the Equipment, LCA will cause an authorized representative
ofits manufacturer to test and inspect the same at the Premises.

3. Covenant!lllnd Obligations of PC.

(a) Compensation to Manager.

(i) Management Fee. In consideration for Manager providing the ~emises

and Services set forth in this Agreement, PC shall, beginning on the Commencement
Date pay Manager monthly in arrears a management fee (the "Management Fee") as
specified in Exhibit "8".

3
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(ii) Security Interest. As long as any amount of the Manaeement Fee; interest
thereon, or any other sum whicp'may be due under this Agreement remains unpaid,
Manager shall have a continuing Security interest in all accounts receivable ofPC (except
as otherwise prohibited by law), hereinafter existi~g or acquired, evidencing any
obligation to PC for service rendered. PC agrees that from time to time, at the expense of
PC, PC shall promptly execute lUld deliver all further instruments and documents. and
take all further action, that may be necessary or that Manager may reasonably request. in
order to perfect any security interest granted or ptttported to be granted by PC herein or to
enable Manager to exercise and enforce its rights and remedies hereunder with respect to
the collateral in which a security interest has been granted.

(iii) Books and Records. Subject to applicable law. Manager is entitled to
access to the records of PC, including patient records on a confidential basis at any time,
including during the term ofthis Agreement and for a reasonable period thereafter.

(iv) Good Faith NegotiatjI!D. No lItnount paid hereunder is intended tlit be, nor
shall it be construed to be, an inducement or payment for referral of, or recommending
referral of, patients by PC to Manager (or its affiliates) or by Manager (or its affiliates) to
PC. In addition, the Management Fee charged hereunder does not include lIIly discount
rebate, kickback, or other reduction in charge, and the Management Fee charged
hereunder is not intended to be, nor shall it be construed to be, an inducement or payment
for referral, or recommendation ofreterral, ofpatients by PC to Manager (or its affiliates)
or by Manager (or its affiliates) to PC. .

(v) Renegotiation. The parties agree that on the firstBDniversary of the
Commencement Date, and on each anniversary of the Commencement Date thereafter,
the parties shall meet to consider the modification of the Management Fee and any other
changes. The Management Fee and any other charges shall be modified prospectively
only upon the mutual agreement of the parties. In the event thatth~ partil:S ,do not agree
upon any change to the Management Fee, the Management Fee shall remain 'af the most
recently established level.

The parties agree that in cOIisidering changes to the Management Fee and other .charges,
the following criteria will be considered: .

(A) the capital investment and risk taken by the respective parties in :opening
the Office and the provision ofLaser Services at the Office;

(B) the capital and operating costs incurred by the respective p~es in
operating the Office and the provision ofLaser Services at the Office;

(C) providing a return on investment to the parties and their respeo;;tive owners
given the degree of risk inherent in their investment, as well as the labor aDd effort
necessary to develop the project; .

(D) the value of the professional services rendered by PC;

4
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(E) changes in applicable reimbursement levels or timing by thJ!rd-party
payoJs for PC's seivices; and

(F) a presumption shall be given that the original Management fee and other
charge sttucture reflected an lIlIll' S length agreement between the parties and shoUld only
be modified ifone or more of the above criteria suggest that such change will be: fair and
equitable as between the parties,

In the event that any rule, regulation, law or other final decision of a govemnientaI or
quasi-governmental entity results in the Management Fee or any other material temi of this
Agreement being held to be void or unenforceable, then the parties agree to enter into good faith
negotiations to modifY this Agreement, and if the parties cannot come to agreement on
modifications to the Agreement to remedy the void or unenforceable term, either party may
terminate this Agreement upon sixty (60) days' written notice to the other party.

(b) Professional Services 9Y Physicians. The professional services provided at the
Office shall be provided only by the Physicians who are competent in the use of the Refractive
Equipment, and (I) who are board certified or eligible ophthalmologists, certified to 'penonn
Lasik procedures; (li) who are duly licensed and cUll'ently registered and in good standing to
engage in the practice of medicine in the State of Texas and against whom no proceed,ings are
pending which could result in the suspension or revocation of such license; and (iii) who have
never been denied reappointment ofor been terminated from membership onthe medical staff of
any hospital for reasons of ethics or competency and against whom no proceedings are pending
which could result in such denial or tennination. '

(e) Physician Contracts. PC shall require each Physician to enter into a written
employment or professional services agreement containing the provisions set forth in; Exhibit
"c" and shall provide a copy to Manager. PC agrees that it shall strictly and consistentl~ enforce
the terms of and diligently pursue its rights under each such agreement which it has entered into
with any Physician. .

(d) Indemnification. To the extent not covered by insurance, PC shall indenmify and
hold harmless Manager and its affiliates and each officer, director, stockholder and employee of
Manager and its affiliates and the agents of each of them, from and against any and all claims,
actions, losses, damages, expenses, offsets, deductions, refunds, recoupments, or penalties
(including court costs and attorney and other consultancy fees) resulting from or attributable to
any act or omission of PC o! any ofPC's physicians, employees, agents or contractors. .

(0) Primm Ophthalmologist. Federico Mattioli shall be the primal)' ophthaltnologist
on site at the Premises. In the event that Federico Mattioli is unable to fulfill his obligations as
the primary ophthalmologist on site at the Premises, Manager, in consultation with PC, will
provide a trained ophthalmologist to fulfill such obligationS during that period that Federico
Mattioli is unable to fulfill such obligationS.

(f) Location of Practice. During the temi of this Agreement, PC shall not 'perform
Lasik procedures at any location other than the Premises without the prior consent of Manager.
Nothing contained in this subsection shall restrict the shareholders, officers, directors, employees

5
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or agents of PC from personally engaging in other medical practices or activities, except that no
such activities shall be conducted at the ~remises except as permitted under Section 3(h).

(g) Other Medical Practices. FC agrees that it shall nol permit any of its shareholders,
physicians, employees, independent com.tractors or agents to engage in any activiti~s at the
Premises (including the diagnosis or treatmenfof patients) other than those activities:'that are
specifically contemplated under this Agreement, without the prior written consent ofM~ager.

(h) Coverage. PC agrees that, it will fully cooperate with Manager to assun; that all
reports of services rendered shall be ready to be trilllscribed within twenty-four (24) hours of
completion of a Lasik procedure, provided that all Lasik procedures conducted on ~ Friday,
Saturday, Sunday or national holiday shall be processed by the close ofbusiness on the fOllowing
business day. PC will commit to having Federico Mattioli on site as detennined necessafjr by PC
iIIld Manager. In thc event Federico Mattioli is ill iIIld such illness extends beyOnd t!ilrty (30)
days, Manager, in consultation with PC, will assign a substitute to fulfill the tenns of this
Agreement during his absence.· :

(i) Recordkeeping. For the duration of this Agreement, PC shall keep: a daily
accounting of all Laslk procedures perfonned using the Refractive Equipment. Such 8C:Counting
records shall be made available to Manager or its agents upon request during normal :business
hours.

(j) Physicjan Powers of Attomey. Upon request by Manager, PC shall cabse each
Physician to execute and deliver to Manager a power of attomey, satisfactory in ~orm and
substance to Manager appointing Manager as attomey-in-fact for such Physician for the purposes
set forth in Section 2. '

4. Assignment of Accounts Receivpble and Net Pneticc Revenue.

(a) In consideration ofMana~er's obligation to provide Services to PC incurred on or
after the Commencement Date, PC, on behalf of itself md each Physician, herebyas~igns and
sets over to Manager all of the net practice revenue and acccunts receivable of PC and the
PhysicianS, including, without limitation, all withholding returns, surplus distnbutions and
bonuses under any managed care or other risk sharing anangement and reinsurance proceeds
\'IIhich are attributable to services rendered on or after the Commencement Date, and ~l books
and records related therelo, including all files, other business records and information sy~ms.

(b) PC acknowledges and agrees that Manager shall have the sole and exclusive right
to bill for all medical and other health care services rendered by PC and Physicians and to collect
all net practice revenue and accounts receivable of PC, including without limitation,: all such
revenue, as the agent of PC and the Physicians and under their provider number or numbers.

(c) Deposit ofPractice Revenue.
I

(i) Manager shall deposit all Practice revenue collected by it or by PC in an
aCC01lI1t in the name of PC at a bank acceptable to PC and Manager (the "Holding
Account''). Sums in the Holding Account shall be transferred immediately: into an
account in the name of Manager :or its designee (the "LeA-Vision Account") ilI\dlor into

6
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a PC payroll account (the "P.C.'Payroll AccoUilt") as detexmined by Mana.gq and as
reasonably necessary for the operation ofPC.

(ii) PC, on behalf of itself and each Physician, agrees that any amounts
received by it or any Physician on or after the Commencement Date with respect to any
accounts receivable or net practice revenue shall be held in trust for the benefit of
Manager and deposited, in the form received, in the Holding Ace:ount immediately upon
receipt by PC or arty Physician, PC on behalf of itself and each Physician, shall ensure
that ll1l third parties make payments of aecounts receiveble and net practice irevenue
directly to the Holding Account.

(iii) PC agrees to execute and deliver from time to time and at any time all
sooh documents and instruments as may reasonably be reqllired by Manager to effectuate
the foregoing provisions in this Section 4(c) and to extend or amend such documents and
instruments as may be required from time to time.

(d) PC Payment of Professional Expenses. PC shall be required to pay comp,ensation
costs to Physicians and optometrists, i( any ("Professional ExpenSes"), from the P,C: Paytoll
Account, Manager mall have no obligation to make any payment from the LCA-Vision :Account
for Professional Expenses.' ,

(e) Payment of Management' Fcc. Manager shall make payments on bebalr of PC
from the LCA-Vision Account for payment of the Management Fee.

S. Repreaentations and Warrantiea.

(a) Representations and Warranties of PC. PC makes the following representations
and warranties to Manager, each of whicn is material and is being relied upOn by Manager.

(i) PC's Comorate Status, PC is .a professional service corporation duly
organized, validly existing and in good standing under the laws of the State of Texas, is
authorized to engage in the practice of medicine and has full corporate power and
authority to hold property under lease and to enter into and perform its obligations under
this Agreement.

(Ii) Authorization. The execution, delivery and 'performance by PC of this
Agreement have been duly authoiized by all necessary corporate action on the part of PC.
and the intended operation of tli.e Refi:active Equipment pursuant to the terms of this
Agreement is not inconsistent with PC's Certificate of Incorporation or Bylaws. does not
contravene any laws or governmental rule. regulation or order applicable to it, and this
Agreement constitutes a le&al. valid and binding agreement of PC, enforceable in
accordance with its tenns. '

(iii) Governmental Approvals. No consent or approval of, giving of notice to.
registration with, or taking of my other action in respect of, any state, federal or other
governmental authority or agency is required with respect to the execution, delivel')' and
perfonnance by PC of its obligations under this Agreement or, if any such approval.
notice, registration or action is required, it has been obtained.

7
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(iv) Litigation. There are no actions, suits or proceedings pending or, to the
knowledge of PC, threatened against or affecting pC in any court or before any
governmental commission, board or authority which, if adversely determined, will have a
material adverse effect on the ability of PC to perfonn its obligations under this
Agreement.

(v) InfOrmation from PC. Any and all factual information fumished:.or to be
furnished by PC to Manager, including any [mandal statements or reports, shall be true
and atcurate in all material respects as of the date ofWhich such infonnation is furnished.

(vi) Indemnification. To the extent not covered by insurance, PC s~all hold
hannless and indemnify Manager, its officer, directors, shareholders and employees from
and against any and all claims, actions, causes of action, verdicts, demands~ orders,
judgments, settlements, liabilities, losses, costs, obligations, damages, expenses, offsets,
deductions, refunds, recoupments, or penalties (including court costs and attorney and
other consultancy fees) resulting from or attributable to roy act or omission of PC or its
employees, agents or contractors.

(vii) Additional PC Covenants. PC shall not, directly or indirectly, without the
prior written approval of Manager: (l) effect any voluntary liquidation, dissolution or
winding up of its affairs, including the filing of a vohmtary petition under the federal
Bankruptcy Code or any similar law or (2) m~ge or consolidate with or into any other
COIpOration or other entity.

(b) Representations and Warranties of Manager. Manager makes the fOllowing
representations and warranties to PC, each ofwhich is material alld is being relied upon by PC.

(i) Manager's Comorate Status. Manager is a corporation duly organized,
validly existing and in good standing under the laws of the State of Delaware and has full
power and authority to hold property under lease and to enter into and perfOnD its
obligations under this Agreement.

(ii) Authorization. The eKecution, delivery and performance ofthis Agreement
by Manager, have been duly authorized by all necesswy corporate action, and are not
inconsistent with Manager's Articles of Incorporation or Code of Regulations, do not
contravene any laws or governmental rule, regulation or order applicable to it, do not and
will not contravene any provision of, or constitute a default under any indenture,
mortgage, contract. or other instrument to which it is a party or by which it is bound., and
this Agrecment constitutes a legal, valid and binding agreement ofManager, enforceable
in accordance with its terms.

(iii) Governmental Approvals. No consent or approval of, giving of notice to
registration with, or taking of any other action in respect of, any state, fedcral or other
governmental authority or agency is reqQired under any law, rule, or regulation in effect
on the date hereof, with respect to the execution, delivery and performance by Manager
of this Agreement, or ifany such approval, notice, registration or action is required, it has
been obtained.

8
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(iv) Litigation. There arc no actions. suits or procedwl's pending or, tothl:'
knowledge of Manager, threatened against or affecting. Manager in any cowt or before
any governmental commission, board or authority which, if adversely deterrniJied, will
have a material adverse effect on the ability of Manager to perfonn its obligations under
this Agreement.

(v) Information from Manager. Any and all fllCtual infonnation furnished or
to be furnished by Maoager to PC, including any financial statements or reports; shall be
true and accUlate in all material respects as of the date of which such infopnation is
furnished.

(vi) Non-disturbance. Provided PC is not in default hereunder, PC shall have
the undisturbed right to use the Premises pursuant to the tems of this Agreement,

(vii) Indemnification. To the extent not covered by insurance. Manager shall
indemnify and hold harmless PC, it~ officers, directors, sllareholders and employees and
the agents of ellCh of them, from and against any and all claims, actions, losses, damages,
expenses, offsets, deductions, refunds, recoupments, or penalties (including court costs
and attorney and other consultancy fees) resulting from or attributable to any aet or
omission ofManager or any of Manager's employees, agents or contractors.

6. Compliance with Laws and Regulations.

PC and Manager in the performance of their respectjV'e obligations hereunder shall comply with
all applicable laws, rules and regulations, and do everything in their power to ensure that the
conduct of the Practice at the Office (including the operation of the equipment used for the
provision of the Laser Services) is in compliance with the rules of any accrediting or regulatory
body, agency or authority havingjurlsdiction over the·provision of Laser Services.

1. Responsibility tor Conduct ofPrlldice.

PC shall have full re,Spunsibility for the professional conduct of the medical practice at the
Office, including, but not limited to, the supervision of professional activities, the conduct of
educational activities of all employees at the Office in matters relating to the Laser Services, the
professional services provided as part of the Practice, and pllllUling and quality assurances
activities.

8. Se....ice Heun,

PC and Manager agree initially to keep the Office open for Laser Services during standard
business hours and at additional times agreed to by Manager and PC.

9. Termination.

(a) By PC. This Agreement may be terminated immediately by PC, upon written
notice to Manager after the occurrence of anyone of the following events:

9
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(i) Gross negligence, Fraud or other illegal acts by the Manager. For
purposes of this Agreement, material breach of this Agreement by Manager with such
breach continuing for ten (l0) days after written notice to Manager from PC stating the
specific default or breach shall be considered gross negligence by the Manager; ~rovided,
however, that if the default is not susceptible of cure 'l'ilithin said ten (10) day period, then
Manager shall have ninety (90) days to cure such breach provided that M!IIUlgeI
commences action to cure said breach within the ten (10) day notice period and cpntinues
diligently to cure the breach; or

(ii) If Manager shall apply for or consent to the appointment of a receiver,
tIUstee or liquidator of Manager or all or a substantial part of its assets, file a ~oluntax'y

petition in brm.kruptey, or admit ih writing its inability to pay its debts as they cOme due,
make a general assignment for the benefit of creditors or take advantage of any
insolvency law with respect to itseJ.t; or if any order, judgment or decree shall b~ entered
by any court of competent jurisdiction, all. the application of creditor, adjudicating
Manager as bankrupt or insolvent or approving of a petition seeking reorganization of
Manager or appointment of a trust or a receiver, trustee, or liquidator ofManage~ or all or
a substantial part of the assets of Manager and the sllll\c is not dismissed o~ vacated
within sixty (60) days thereafter. '

(b) By Managtl!. This Agreement may be terminated immediately by Manager upon
written notice to PC after the occurrence ofanyone ofthe following events:

{i) Material breach of this Agreement by PC, with such breach contiJ;luing for
ten (10) days after written notice to PC stating the specific default or breach; provided,
however, that if the default is not susceptible of cure within said ten (10) day period, then
PC shall have ninety (90) days to cure such breach provided that PC commences ",ction to
cure said breach within the ten (10) day notice period and continues diligentlY to cure the
b~h;Of ;

(ii) If the lease by Manager of the Premises is tenniilated fOf any feason and
Manager elects not to replace the Premises; or I

(iii) If any event of force majeUre as set forth in Section 17 of this Agreement
continues for more than one hundred eighty (180) conseclltive days; Of

(iv) If PC's existence as a professional coxporation is tennjnated or dissolved,
or if its Certificate ofIncolpOration is suspended; or '

(v) IfPC shall apply for or consent to the appointment of a receiver, trustee or
liquidator of PC or all or a substantial part of its assets, file a voluntary petition in
bankruptcy, or admit in writing its inability to pay its debts as they come due, make a
genera!·assignment for the benefit of creditors or take advantage of aily insol'Vency law
with respect to itself, or ifany order, judgment or decree shall be entered by any court of

. competent jurisdiction, on the application of a creditor, adjudicating PC as bllJ)krupt or
insolvent or approving of a petition seeking reorganization of PC or appointment of a

10
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receiver, trustee, or liquidator of PC or ali or a substantial part of the assets of PC IIIld the
same is not dismissed or vacated within sixty (60) days thereafter.

(co) Termination Without Cause. Manager may terminate this Agreement prior to its
expiration upon ninety (90) days written notice to PC.

(d) PC's Continuing Obligations. The parties agree that, in the event of termination
of this Agreement by Manager, PC shall remain liable to pay to Manager all amounts owed to
Manager which have accrued (Whether Or not invoiced) prior to such termination. The: security
interest pursuant to Section 3(a)(ii) shall remain in full force and effect until all Management
Fees required to be paid by PC to Manager under this Agreement have been paid in fiJI!.

(e) Use of PC's Name and Other Infonnation. PC and each of its physicians agree
that upon tennination of this Agreement for any reason, all rights held by PC and/or its
physicians to use the nanie "LCA-Vision," "LasikPlus," or any other name of any subsidiary
company of LCA·Vision or any name with the words "LCA-Vision" in its title shall expire.
Manager shall be entitled to the continued use of any information obtained by it during the
course of this Agreement without restriction and such records shall not be removed or dcstroyed
by PC; provided, that the medical records of PC shall remain the property ofPC.

(f) Return ofPrcmises. Upon the expiration or tennination of this Agreement for any
reason, PC shall vacate the Premises.

10. Insurance.

(a) Professional Liability Insurance. PC shall maintain professional liability
insuranee (including malpractiee insurance), for itself, and for each of its physicians and
technologists providing services hereunder in the minimum amount of One Million Dollan
($1,000,000.00) for each oceurrence and Three Million Dollars ($3,000,000.00) in the ailP'egate.
PC sbal1, from time to time, furnish appropriate evidence to Manager of the existence of such
insurance, which (if available) shall contain a provision whieh gives thirty (30) days' notice of
cancellation or modification to Manager. PC agrees that it will acquire or cause its employees
(and independent contractors) to acquire, if requested by Manager, applicable "tail" coverage for
all ofPC's physicians (and PC itself) if this Agreement is ternlinated for any rcason. PC shall
payor cause its employees (or independent contractors) to pay any premium charged for such
tail policy or policiQS. This provision shall survive the termination ofthis Agreement.

(b) General Liability and Casualty Insur!lll!ie of Manager. Manager sball, at its
expense, provide and maintain comprehensive publie liability insurance against claims for bodily
injury, death and/or property damage arising out of the use, ownership, possession. operation or
condition of the Office, together with such other insurance as may be requited by law or
reasonably determined to be necessary by Manager. All said insurance shall name both Manager
and PC as parties insured IlDd shall be in form and amounts, and underwritten by insurers
satisfactory to Manager. Manager shall furnish to PC, upon request, certified copies or
certificates of the policies of such insurance IlDd each renewal thereof, Each insurer must agree,
by endorsement upon the policy or polides issued by it, that it will give PC not less than thirty
(30) days written notice before such policy or policies are canceled or altered. and WIder the loss,

11
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theft or physical dllI1lage ins\Ullllce: (1) that losses shall be payable solely to Manager; and (2)
that no act or omission of PC or any of its officers, agents, employees or representatives shall
affect the obligation of the iIiSurer to pay the full amount of any loss. PC hereby irrevocably
authorizes Manager to malee, settle and adjust claims under suc~ policy or policies of :physical
damage insw-ance and to endorse the name of PC on any check III other item ofpayment.,

(c) General Liability and Casualty Insurance of rC. Manager sha1~ at its expense,
pro'llide and maintain comprehensive pUblic liability insurance: against claims for bodil~ injury,
death and/or property damage arising out of the use, ownership, possession, opelil1tion Or
condition of the Office, tollether with such other insurance as may be required by law or
reasonably detennined to be necessary by Manager. AIl said insurance shall Dame both Manager
and PC as pries insured and shall be in form and amounts, and underwrittcn by.msw-el'5
satisfactory to Manager. Manager shall furnish to PC, upon request, certified copies or
certificates of the policies of such insW-80ce and each renewal thereof. Each insurer must agree,

. by endorsement upon the policy or policies issued by it, that it will give PC not less than thirty
(30) days written notice before such policy or policies are canceled or altered, and underithe loss,
theft or physical damage insurance: (l) that losses shall be payable solely to Menagerrand (2)
that no act or omission of PC or any of its officers, agents, employees or representatiyes shall
affect the obligation of the insurer to pay the full amount of my loss. PC hereby irri:vocably
authorizes Manager to make, settle and adjust claims under su~h policy IJI' policies of physical
damage insurance and to endorse the name ofPe on any cheek 01 other item ofpayment.

(d) PC's Records. Manager shall maintain on behalf of PC an up-to-date persOlU\el
filc with documentation of the following credentials, and this infonnation, and copies thereof,
will be available to Manager and PC upon its request: (i) medical licenses; (ii) medi9i!1 board
certifications; (iii) malpnctice insurance; and (iv) DBA certification. .

11. Ipdependent Contractor.

This Agreement is not intended, and shall not be construed, to create a ventUre, partri~rsbip or'
association as between Manager and PC. Each party is an independent contractor ofthe,other.ln
the event the Internal Revenue Service or any other governmental agency shall, at any time,
question or challenge the independent contractor status of Manager or PC as to the other, each
party shall, upon receipt by it of notice from the Internal Revenue Service or llPoy other
governmental aiency, promptly notifY the other party and afford the other party the opportunity
to participate in any discnssion or negotiation with the Internal Revenue Service or other
governmental agency, in'espective of for whom or by whom such discnssions or negoti~tions are
initiated. The other party may participate in ally such discussions or negotiations to $e extent
permitted by the Internal Revenue Service or other governmental a.gency, .

11. Tues.
,

PC shall pay as end when due, and indemnify and hold Manager hannless from and against, all
present and future taxes due as a result ofPC's operation ofits practice.

12
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13. ~lteration ••

PC shall not make or permit any changes or alterations to the Office without Manager's prior
written consent. .

14. Bight to Perform ObligatiolU.
i

If PC shall fail to make any payment or perform any act or obligation required of PC hereunder,
after notice and expiration of any applicable period under Section 9 ofthis Agreement, Manager
may, but shall not be obligated to, make Such payment or perform such act or obligalioJl without
waiving or releasing any obligation or default. Any expense so paid. or incurred by Manager shall
constitute additional charges heteunder' payable by PC to M8Illlgcr upon demand. PC shall
indemnify and hold harmless Managerrtom and against all losses and expenses (inclu~g, but
not limited to, reasonable attorneys' fees) suffered or incurred by Manager by reason ofiany acts
performed by it pursuant to this Section 1,4,

15. Confidentiality.

(a) To the extent Manager :assists PC with patient records and intomlation or
othetwise bas aecesS to such records durjng the term ofthis Agreement, Manager shall maintain
the confidentiality of all such records an~ information and shall maintain such records consistent
with applicable law. Manager shall not release any infoJllL81ion with respect to any patieilt to any
third party except as authorized by PC or by law. When such information is to be released, PC
and Manaief shall infom the appropriate physician immediately. This Section IS(a) shall
survive the termination or expiration ofthis Apement. '

(b) In the course of fulfilling its obligations under this Agreement, PC. its
shareholders and employees may obtain confidential jnfonnaiion concerning the finances,
management, structure, marketing atld g~ral operations ofManagcr. all ofwbich is proprietary
''ttade secret" information belonging to Manager. Except as otherwise required by lav.i. PC, its
shareholders and employees agree not 'to disclose sllch informtltion to any person 9r· entity
without the express written consent ofManager, except in undeJtaking its duties at the Qffice. or
except as otherwise required by law. PC further agrees not to utilize any such info~tion for
any pilrpOse other than performing its obligations and exercising its rights under this Agreement.
This Section I5(b) sball survive the termination or expiration ofthis Agreement. .

(c) In the course of fulfilling its obligations under this Agreement, Manager. Its
consultants and employees (collectlV~ly, "Manager's Participants") shall be exposed to
confidentJ.al information concerning f1uj operations of PC, which is proprietarY "tradb secret"
information belonging to PC. Manager, ~ts consultants and employees agree not tI' disclose such
information to any person or entity Without the express written consent of PC, ~cept in
undertaking its duties at the Office, or'except as otherwise required by law. Manaller further
agrees not to utilize such infonnation fdr any purpose other thllD. performing its obligations and
exercising its rights under this Agreemertt.

13
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16. Assignments.

This Agreement and any rights or obligations hereunder may be assigned or Il'Bnsferred, by
operation of law or otherwise, by Manager without the prior written consent of PC. Upon such
assignment by Manager, Manager shall have the right to retain all consideration received in
exchange for the assignment. Neither this Agreement nor any rights or obligations hereunder
may be assigned or transferred, by operation of law or otherwise, by PC without the prior written
consent of Manager, and any attempt to make any assignment in violation of the provisions
hereof shall be null and void, and any tm1Sfer or assignment by operation oflaw shall be deemed
a material default by PC under Section 9 hereof..

17. Force Majeure.

If either party's ability to petform its obligations hereunder is limited or prevented in whole or in
part due to acts of God, war, invasion, acts offoreign enemy, hostilities (whether war be declared
or not), strikes and/or industrial disputes,'delay on the part of the sllpplier or traosportation delay,

.such party, without liability of any kind, shall be excused, discharged, and releaslld from
performance to the extent such performance is limited, delayed or prevented.

18. Waiver of Breach.

No waiver of a breach of any provision of this Agreement shall be construed to be a waiver of
any breach of any other provision of this Agreement or to my succeeding breach of any
provision ofthis Agreement.

19. Amendlllent of Agreemept.

This Agreement shall not be altered, modified, supplemented or amended except pursuant to an
instrument in writing signed by the parties hereto.

lO. Notices.

All notices permitted or required under this Agreement shall be sent by overnight express
courier, by United States express mail or by certified mail deposited with the post office, return
receipt requested, postage pre-paid, and shall be deemed to have been given three (3) days from
the date so deposited with the courier or post office. Notices shall be sent to the parties at the
following addresses:

If to PC:

If to Manager:

LasikPlus ofTelta3, P.A.
3700 Buffll10 Speedway, Suite 325
Houston, Texas 77098

LCA·VisiQn Inc.
7840 Montgomery Road
Cincinnllti. Ohio 45236
Telephone: (513) 792-9292
Telec~py: . (513~2~20 I
Attention: G~l2.(" u-(\Se.\

14
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Any person to whom notice may be given herel,lIlder may from time to time change said address
by written notice given as provided above.

:n. Restrictive Covenant.

(a) PC agrees that, unless otherwise agreed in writing by Manager. PC shall not
during the term ofthis Agreement engage in any manner in the delivery of laser vision correction
services except pursuant to this Agreem~t, including, but not limited to, directly or indirectly.
owning, managing, joining, operating, controlling, contracting Vlith, being employ,ed by, acting
in the capacity as officer, director, tlUstee, shareholder, member, or partner, or participating in or
being connected in any manner with the:: ownership, management, operation, or control of any
person, finn, or cOIporation providing laser vision correction services or facilities; the foregoing
restrictions shall apply within a radius of twenty-five (25) miles from, or in any county
contiguous to the COWlty in which, any laser vision facility !IUIIIlIged by Manager,' or any
subsicUary of Manager within the State of Texas ("Restricted Area"). The record or beneficial
ownership by physician of I% or less of the outstanding capital stock of any publicly traded
company providing medical services or facilities described herein shall not be deemed,to be in
violation of this section so long as physieian is not an officer, director, independent contractor or
employee ofsuch company;

(b) Any and all staff employed by Manager to provide services at the Office shall be
considered "Protected Persons" for pUIposes of this Agreement. Until this Agreement is
superseded by another agreement between the parties, PC shall not, directly or indirectly, solicit,
induce, recruit, encourage or influence (or seek to solieit, induce, recruit, encourage or influence)
any ofthe Protected Persons to tcmiinate his or her employment contract with Ma.nager.

21. Miscellaneous.

(a) Entire A!!icement. This Agreement constitutes the entire agreement among the
parties with respect to the matters contained herein. It supcIlledes any prior agreetnent or
understandings among them with respect to the matters contained herein.

(b) Governing Law. This Agreement and the rights of the parties heICWlder sball be
governed by and inteJ:PTeted in accordance with the laws of the State ofOhio. '

. (0) Binding Effect. Except as herein otherwise specifically provided, this Agreement
shall be binding upon and inure to the benefit of MlUlager, PC and their legal tepres~ntatives,

administrators, suceessors and assigns.

(d) Captions. Captions and ~tion headings contained in the Agreement ar~ inserted
only as a matter of convenience IUld shall not be construed as part of this Agreement. '

(e) Survival. All representations, warranties and indemnities contained in this .
Agreement or in any document or certificate delivered pursuant bcreto or in connection herewith
sball survive the execution and delivery of this Agreement and the expiration or other
termination of this Agreement.

IS
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(f) Unenforceability in 1urisdictions. Any provision of this Agreement which may be
detennined by competent authority to be'prohibited or unenforceable in any jurisdiction:shall, as
to such jurisdiction. be ineffective to the extent of such prohibition or unenforecabilit)i without
invalidating the rf'!maining provisions hereof, and any such prohibition or unenforceability in any
jurisdiction shall not invalidate or render uneIiforceable'such provision in any other jurisclietion.
To the extent pennitted by applicable law, PC hereby waives any provision of law which renders
any provision hereof prohibited or unenforceable in any respect.

:,."

(g) Counterparts. This Agreement may be executed in several co~terparts, and all so
executed shall constitute one Agreement. binding on all parties hereto, notwithstanding that both
parties are not signatories to the same counterpart. '

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first above
written.

By: ----f'L=-.------

MANAGER:
LCA-VISION INC.

By: .&--e r6'.e.?ih-=,----:­
NllIIle: (fi.A'G. '3"'l>~>=f.Name: Pede co Mattioli, President
Title: "X.owr.\I\<.e 7.rU>,Wa.
~ ~t:J:
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EXHIBIT "A"
: Premjses

3700 Buffalo Speedway, Suile 325
HoUston, Texas 77098



ExmBIT "B".
Management Fee

The management fee shall be equal to the gross revenues earned by the PC less any expenses
incurred by the PC.

690397.04
19
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EXHIBIT "e"
Provisions ofPhysicjan Contracts

NU, UUtll ~, 22

The employment or professional services agreement between PC and eat:h Physician shall, at a
minimum, contain the following provisions: .

(I) Covenant Not to Compete. Physician agrees that, unless otherwise agreed in writing by
PC, Physician shall not:

(a) during the term of this Agreement engage in any manner in the delivery of laser
VlSlon correction services (other than as an employee or independent contractor of PC),
including, but not limited to, directly or indirectly, owning, managing, joining, operating,
controlling, contracting with, being employed by, acting in the capacity as officer. director.
trustee, shareholder, roember, or partner, or participating in or being connected in any manner
with the ownership,. management, operation, or control of any person, firm, or corporation
providing laser vision correction services or facilities; the foregoing restrictions shall apply
within a radius of twenty-five (25) miles from, or in any county contiguous to the county in
which, any laser vision facility owned or operated by.PC or managed by Manager, or any
subsidiary of Manager within the State of Texas ("Restricted Area"). The record or beneficial
ownership by physician of I% or less of the outstanding capital stock of any publicly traded
company providing medical services or facilities described herein shall not be deemed to be in
violation of this section so long as physician is not an officer, director. independent contractor or
employee of such company;

(b) directly or indirectly, induce or solicit any ofPe's patients, regardless of their
location, to obtain professional medical services from any other entity other than PC or from any
person who is not an employee of PC; prcwided, however, that the foregoing shall not prohibit a
bona tide referral of a patient to another provider of professional medical services if such is
medically indicated for such patient.

The foregoing covenant shall not apply if (a) this Agreement is tenninated by Physician upon
PC's failure to cure a material breach or termination by PC without cause or (b) upon the
expiration of the Agreement if and only if the compensation offered to Physician in connection
with renewal or renegotiation of the Agreement is less than the compensation paid to physician
pursuant to the Agreement as of the expitation date of the Agreement; or (c) in the case of
Physician's acceptance ofa solely academic, govel'lllll.ental or research position.

(2) No Solicitation of Employees, Any and all staff employed by PC to provide patient care
services or staff employed by Manager to provide other services at the Office shall be considered
Protected Persons for purposes ofthis Agreement. Until this Agreement is superseded by another
agreement between the parties, Physician shall not, directly or indirectly, solil;it, induce, recruit,
encourage or influence (or seek to solicit, induce, recruit, encourage or influence) any of the
Protected Persons to terminate his or her employment contract with PC and/or Manager.

20
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(3) Representations and WarnlDties. At all times during the term of the Agreement,
Physician represents and warrants to PC that he or she: .

(a) is licensed and registered to practice medicine in the State ofTexas and maintains
his or her license in good standing and holds and maintains federal and state registrations to
prescribe and dispense controlled substances; and

(b) participates in such continuing medical education and training progralllS as are
required to maintain skills compatible with standards ofmedical care in the COD1D1unity; ,and

(c) has never been denied professiollal liability insurance coverage, or had such
coverage revoked, canceled or not renewed; and '

(d) maintains board certification or eligibility by the. American Baud of
Ophthalmology; and

(e) complies with all rules, regulations and policies, including quality assurance
activities, adopted by PC; and

(f) is not under any contractual or other restriction orobligation which is inco:nsistent
with the execution ofthls Agreement; and .

(g) that any service provided pursuant to this Agreement shall be performed in
compliance with all pertinent provisions tlf federal, state and local statutes, roles and regulations;
and

, (h) is under no physical or mental dlsability that would hinder his or her perl[oI'lIlance
ofthe professional duties to be rendered under this Agreement; and

(i) shall participate in all managed care ag>eements "lith which PC has an agreement;
and

G) does not have any pending proceedings against him or her which could',result in
the suspension or revocation ofhis or her license to practice medicine in the State of Texas; and

(k) is certified to perfonn LaSik procedures; and

(I) has never been denied reappointment of or been terminated from membership on
.the medical staff of any hospital for reasons of ethics or competency and that ther1: arc no
proceedings pending which could result in such denial or tcnnination; and "

(m) will use the excimer laser system as well as any ancilli!tY equipment
("Equipment") in compliance with any and all statutes, laws, oIdinances and regulations of any
governmental agency applicable: to the: use of the Equipment and that he or she will use the
Equipment only in the manner for whic:h it was designed and intended and in accordance with
the manufacturer's recommendations; and

21
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(n) agrees that upon termination of the Management Agreement, II1l rights, held by
him or her to use the name "LCA-Vision," "LasikPlus," or any other name of any subsidillly
company of LeA-Vision or any name with the words "LCA-Visian" in its title shall expi"e; and

I,
(0) agrees to provide thirty (30) days notice to PC of any vacation or leave of

absence; and
I

(P) acknowledges that Manager's responsibilities include the management ot: medical
and other records of PC and therefore Manager is entitled access to such records at any *e.

(4) Setting Professional Fees. PC, after consulting with LeA·Vision, Inc., shll1l establish the
fees to be charged for medical and other services provided by Physician pursuan~ to this
Agreement. All fees and other compensation received by the Physician for professional iservices
shall belong to PC, and shall be immediately paid over to PC. :

(5) Patients of PC. All patients treated by the Physician shall be considered patients of PC
and their medical records shall be the sole property ofPC. !

I

(6) Cooperation with LeA-Vision. Inc. The Physician will cooperate with LCA-Vis~on, Inc.
and its affiliates in connection with the performance of theIr respective duties under the: Facility
Use and Management Agreement, including cooperating with LCA·Vision, Inc. in its lica1ings
with third.party payers,submitting timely, accurate and complete billing information ~o LCA·
Vision, Inc. in compliance with II1l applicable Jaws, regulations, policies and practices governing
payment for medical services rendered by PC. and complying with all purchasing procedures
established by LCA-Vision, Inc. The Physician will comply with all obligations pf PC's
physicians as contained in the Facility Use and Management Agreement. ' .

(7) Third·Party B~neficiary of the Agreement. LCA-Vision, Inc. is hereby exprC5sly named
as a third-party beneficiary hereof.. .. i

i

22



EXHIBIT "D"
Equipment

23



•.•
,

LPT EMPLOYMENT AGREEMENT

1. Employment

THIS EMPLOYMENT AGREEMENT (the "Agreement"), dated as of Novemller 24,
2003, (the "Effective Date"), is by and between LasikPlus of Texas, P.C. ("LPr), and
Federico Mattioli, MD ("Physician") (collectively "the Parties").:

LPT operates vision correction clinics, including those listed on Exhibit A
(referenced herein, with such other locations asLPT may establish in Texas, as the
"Clinics").. Physician is an ophthalmologist licensed to·practice medicine in the State of
Texas, LPT desires to employ Physician to provide ophthalmology services, including but
not limited to PRK, LASIK and related laser services at the Clinics. The Clinics are
managed by LCA-Vision Inc., a Delaware corporation, and its affiliates and subsidiaries
(collectively, the "Manager"). As of the Effective Date, this Agreement amends and
supercedes any and all prior agreements between the Physician and LCA-Vision Inc. and
its affiliates, including any and all prior employment agreements.

The Parties agree as follows:

1.1. Physician's employment shall commence as of NlY!e""b(!lrS!!"; 2003, and
continue until terminated in accordance with Section 2 of this Agreement.

1.2. LPT reServes the right to implement, amend and terminate policies relating to
the employment of its employees and their employment benefits, provided that
they do not substantially impair Physician's rights under this Agreement.
Physician shall not be entitled to any paymerit or benefit other than those
expressly provided for herein.

1.3. Physician shall have no authority to act on behalf of or bind LPT or its
affiliates with respect to any agreement.

1.4. Physician shall have no interest in the ownership of the equipment, accounts
receivable, medical and other patient records (subject to applicable law
regarding access to patient records), books of accounts, or other property,
including both tangible and intangible assets of LPT or its affiliates. The
intangible assets covered by the terms of this Section include, without
limitation, any good will or going concern value associated with LPT's
business, name, service mark, or any logo or other device utilized in
connection with LPT's medical practice or any other business activities in
which LPT may engage.

1.5. LPT shall have the right to contract on any basis with any physicians LPT
wishes to employ or retain.

2. Services and Duties. Physician agrees to the following:



2.1. To perform services in accordance with the terms and conditions of this
Agreement, LPT's policies, rules and regulations, as may be in effect from time
to time, and the lawful directions of LPT's board of directors and authorized
officers (including those of LPT's affiliates), with Physician independently
exercising his professional judgment in the provision of services. care,
treatment to, and referral of patients.

2.2. To devote his reasonable best efforts to the provision of ophthalmological
surgical procedures, including but not limited to PRK, LASIK and related laser
services, and related services at the Clinics. inclUding pre-operative and post­
operative care for laser vision correction and such other services as LPT may
request, with such services being provided by Physician solely at the Clinics
unless otherwise directed by LPT.

2.3. To provide such professional medical services as necessary or appropriate to
conduct and operate a medical practice, including butnot limited to serving as
a laser surgeon, at the practice locations listed on Exhibit A and at any
substitute or additional practice location designated by LPT (collectively. the
"Practice Locations"). All services provided hereunder shall be in accordance
with current standards of care in the medical community, the laws of the State
of Texas and the credentialing and quality criteria adopted by LPT. Physician
shall exert his best efforts to the affairs of LPT. .

2.4. To maintain licensure to practice medicine in the State of Texas, remaining in
good standing at all times; to hold and maintain his specialty board
certification, if applicable; and to hold and maintain federal and state
registrations to prescribe and dispense controlled substances. In addition,
Physician hereby agrees to use his best efforts to procure board certification as
soon as possible, recognizing the timing of such certification is SUbject to the
American Board of Ophthalmology certification process. Physician recognizes
and agrees that failure to procure such certification prior to December 31, 2004
shall constitute a breach of Physician's obligations hereunder.

2.5. To participate in continuing medical education programs as are required or
appropriate to maintain skills compatible with standards of medical care in the
community.

2.6. To maintain current certification in the use of all refractive surgery instruments
used at the Clinics.

2.7. Physician hereby represents and warrants that his eXisting professional
malpractice insurance policy will cover Physician while delivering services as
an employee of LPT pursuant to this Agreement or that he will otherwise obtain
comparable insurance coverage (including tail coverage). Physician further
represents and warrants that his policy shall have minimum limits of
$1,000,000 per incident and $3,000,000 in the aggregate and shall be with an
insurance company reasonably acceptable to lPT. LPT may reimburse
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Physician up to (but not exceeding) $10,000 per year for the cost of such
insurance. Physician shall provide lPT written evidence of coverage under
Physician's professional malpractice policy. If Physician at any time is no
longer covered by his existing insurance or the insurance covering physiCian
during the term of this Agreement, Physician hereby agrees that he shall, at his
cost, promptly obtain "tail" insurance covering Physician for any acts or
omissions during the Term of this Agreement. In addition, Physician shall fUlly
cooperate with any reasonable risk prevention or risk management activities of
Physician's and lPT's insurer(s), and, at LPT's request, shall participate in any
risk management discount program for which Physician may qualify.

2.8. The Physician hereby represents and warrants that the Physician is currently
not bound by a non comp.ete or other restrictive covenant limiting his ability to
practice medicine (inclUding ophthalmology) from any previous employer and
that to the extent lPT, Manager or any of their affiliates or subsidiaries is
named or otherwise implicated in a compliant, lawsuit or similar action in
connection with Physician'S prior employment, Physician shall fully indemnify
LPT, Manager and any of their affiliates or subsidiaries in connection therewith.

2.9. To provide services at the Clinics as prOVided in Exhibit A, or as LPT otherwise
provided. Physician shall provide the Manager with reasonable advance
written notice of any inability of Physician to perform scheduled services
including thirty (30) days' advance notice of any vacation or leave of absence.

2.10. To not delegate his responsibilities hereunder without the prior written consent
of LPT.

2.11. To independently exercise his professional medical judgment in rendering and
oversight of services, care, treatment to, and referral of patients.

3. Compensation.

3.1. LPT or its affiliates shall have full discretion and authority to establish fees to
be charged for services provided to patients, including those services provided
by Physician hereunder.

3.2. All patients seen or treated by Physician pursuant to this Agreement shall be
patients of lPT or its affiliates. LPT shall bill and collect all professional fees
attributed to services rendered by Physician pursuant to this Agreement. To
the extent allowable by law and the policies, procedures, and requirements of
any third-party payor involved, lPT shall bill in lPT's name. Physician shall
cooperate fully with LPT in all activities necessary to collect such fees,
irielOtlingperriiitting· LPT to bill as agent in circumstances where LPT is unable
to bill in its own name. Physician shall remit to LPT immediately all money
received from any third party including but not limited to, patients and third
party payors, for services rendered by Physician pursuant to this Agreement.
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3.3. Physician shall provide services at the Clinic (or such other locations as LPT
may direct from time to time) at least·five (5) days per week. Physician shall
provide the Manager with thirty (30) days advance written notice of any leave
of absence. . )

3 •4. Physician shall be compensated by 10% of the center revenue for the first
300 eyes treated per month and 12% of the center revenue based against
Physician's performance for each additional eye treated in the month over and
above the 300 monthly threshold for bilateral Lasik; provided, however, that for
the three-month period following· the Effective Date only and ending as of

-~M-/l.tdoI--\-'5"'J--¢911ft:laf)'24,2004, Physician shall be compensated no less than $10,000 per
. month. Such amounts shall be.paid by the Manager on or about thlil fifteenth

day of each month for services delivered by the Physician during the
immediately preceding month. A laser vision correction procedure refers to the
treatment of one patient having both eyes treated..

3.5. All amounts paid to Physician hereunder shall be subject to applicable taxes
being deducted.

4. Termination of Emplovrnent

4.1. Notwithstanding any provision in this Agreement to the contrary, this
Agreement may be terminated by LPT for any reason at any time prior to its
expiration, upon thirty (30) days written notice; provided, however, that LPT
shall pay physician within twenty (20) days of the date of such termination in a
lump sum in his salary up to and including the date of termination and any
other compensation for services provided by physician that has not yet been
paid.

4.2. LPT may also terminate this Agreement for "Cause" as defined below. Such
termination shall be effective immediately upon the giving of written notice of
such termination to Physician or as of a later date stated in such notice.. In the
event of Physician's termination for Cause, this Agreement shall terminate
without further obligation by LPT, except for the payment of Physician's salary
up to the effective date of termination. Notwithstanding any provision herein to
the contrary, upon occurrence of the "Cause" described in this Subsection, this
Agreement shall terminate immediately. For purposes of this Agreement,
"Cause" shall include:

• suspension or revocation of Physician's medical license, specialty board
certification (including Physician's failure to procure board certification on or
prior to De~ember31,2004 as provided in Section 2.4 above), DEA registration
or any other certificate or license which LPT deems necessary or appropriate
for Physician's performance of duties hereunder;



• the plea of guilty or nolo contendere to, or conviction for, the commission of a
felony offense by Physician;

• Physician's violation of the Code of Medical Ethics;

• termination of Physician's professional liability coverage and inability to obtain
substitute coverage;

• Physician's having committed any actions or inactions which pose a threat to
the health or safety of patients;

• Physician's engaging in fraud, embezzlement, or the like;

• Physician's abuse of any chemical substance;

• Physician's material breach of Sections 8 or 9 of this Agreement;

• Physician's substantial failure to perform adequately all of the duties
appropriate to the scope of his employment; and

• Physician's death or disability (defined herein as Physician's incapacity due to
physical or mental illness, resulting in physician being absent from the
performance of his duties with LPT for a period of four consecutive months.

4.3. Physician may terminate this Agreement (a) with 120 days advance written
notice to LPT or (b) immediately if LPT is in material breach of this Agreement
and such default continues for a period of thirty (30) days after Physician gives
written notice thereof to LPT. Physician acknowledges that LPT relied on
Physician's assurances of employment in the Houston, Texas market in
making a decision to expand into the Houston, Texas marketplace. As a
result, notwithstanding any provision herein to the contrary, Physician agrees
that, upon execution of this Agreement, if (a) Physician chooses not to
commence employment with LPT on or about November 24, 2003 (or on such
dates as otherwise mutually agreed by the Parties) or (b) Physician tenninates
his employment with LPT within six (6) months of the Effective Date, other than
if LPT is in material breach of this Agreement, then Physician shall pay LPT a
lump sum of one hundred thousand dollars ($100,000) to compensate LPT for
its damages, both economic and non-economic, in connection therewith. Upon
execution of this Agreement, if LPT terminates Physician within three (3)
months of the Effective Date of this Agreement other than if Phyisician is in
material breach of his obligations hereunder, LPT shall pay Physician
guaranteed minimum payments of $10,000 per month for the months
remaining, up to a maximum aggregate payment of $30,000.

4.4. Upon notice of termination and thereafter, Physician and LPT shall cooperate
fUlly with LPT in (a) the orderly transfer of all patient care services and related
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functions under this Agreement from Physician to LPT or its employees or
affiliates and (b) any litigation in which physician and LPT are involved.

5. Additional Benefits. Physician shall also be entitled to those benefits as provided in
Exhibit C attached hereto.

6. Personnel.

6.1 Manager shall provide Physician with such non-physician support personnel (the
"Support Personnel") which are necessary, as determined by Manager or LPT,
as the case may be, to effectively and efficiently conduct, manage, and operate
the Practice Locations. Manager or LPT, as the case may be, shall be
responsible for hiring and discharging Support Personnel at the Practice
Locations,

6.2 Physician will oversee the clinical duties performed by Support Personnel at the
Practice Locations in order for Physician to maintain appropriate standards of
professional quality assurance and quality control of services rendered to LPT's
patients, and the medical records and reports related thereto,

7. Managed Care Agreements. All agreements with health care service plans, hospital
service plans, health maintenance organizations, independent ,practice associations
and other purchasers of medical services ("Plans"), for the provision of Physician's
professional medical services for laser vision correction or related services for
individuals covered by such Plans, shall be entered into in the name of LPT. LPT
shall have sole responsibility for negotiating all such agreements with respect to
Physician'S services and Physician shall participate in all Plans with which LPT has
such an agreement.

8. Restrictive Covenant.

8.1. Covenant Not to Compete. Physician agrees during the Term of this Agreement
and for eighteen (18) months after termination of Physician's employment with
LPT to not:

8.1.1. engage in any manner in the delivery of laser vision correction services
(other than as an employee of LPT) in the Restricted Area including, but
not limited to, directly or indirectly, owning, managing, joining, operating,
controlling, contracting with, being employed by, acting in the capacity as
officer, director, trustee, shareholder, member, or partner, or consultant, or
participating in Or being connected in any manner with the ownership,
management, operation, or control of any person, firm, or corporation
providiJlg laser vision correction services or facilities. For purposes herein,
the Restricted Area is defined as: A radius of twenty (20) miles from, or in
any county contiguous to the county in which, any laser vision facility
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owned, operated or managed by LPT or LeA-Vision Inc., or any subsidiary
or affiliate thereof in the State of Texas as of the Effective Date of this
Agreement or as of the date of termination of Physician's employment with
LPT. The parties agree and acknowledge that as of the Effective Date
LPT, LeA-Vision Inc. and/or their subsidiaries or affiliates own, operate or
manage those centers listed in Exhibit 8 attached hereto.

8.1.2. induce or attempt to induce any healthcare facility or provider of health
care services with a referring relationship with other physician employees
or with LPT to terminate or alter that relationship; or

8.1.3.directlyor indirectly, induce or solicit any of LPT's patients, regardless of
their location, to obtain professional medicaL services from any business.
corporation, partnership or entity other than LPT's or from any person who
is not an employee or affiliate of LPT; provided, however, that the foregoing
shall not prohibit a bona fide referral of a patient to another provider of
professional medical services if such is medically indicated and necessary
for such patient.

8.2. No Solicitation of Employees. Any and all staff employed by LPT or Manager,
as the case may be, to provide patient care or other services at the vision
centers operated and maintained by LPT or Manager, as the case may be,
shall be considered "Protected Persons' for purposes of this Agreement or
Physician's employment. Until two years following the date of termination of
this Agreement, Physician shall not, directly or indirectly, solicit, induce,
recruit, hire, encourage or influence (or seek to solicit, induce, recruit,hire,
encourage or influence) any of the "Protected Persons' to terminate his or her

. employment contract with LPT or Manager, as the case may be.

8.3. Remedies. Physician agrees that LPT would suffer immediate and irreparable
harm by a breach of Section 8.1 or Section 8.2. In the event of Physician's
actual or threatened breach of the provisions of Sections 8.1 or 8.2, LPT shall
be entitled to an injunction against said breach by Physician. and Physician
hereby consents to such injunction by a court in accordance with the laws of

. the State of Texas and upon notice to Physician, and an opportunity to be
heard; prOVided, however, that LPT ,shall not be prohibited from pursuing any
other remedies for such breach or threatened breach, including, without
limitation, recovery of damages from Physician. The record or beneficial
ownership by Physician of 1% or less of the outstanding capital stock of any
publicly traded company providing medical services or facilities described in
Section 8.1.1 hereof shall not be deemed to be in violation of that Section so
long as Physician is not an officer, director, independent contractor, consultant
or employee of such company.

8.4. Enforcement. It is further agreed that if a court determines the aforesaid
covenants not to compete or non solicitation of employees to be unreasonable
as to time or area or otherwise,the parties consent to the reformation of the
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covenants by such court, and LPT or Manager, as the case may be, shall be
entitled to enforce the covenants for such period of time and within such area
and otherwise as may be determined to be reasonable by such court.

9. Confidentiality.

9.1. Physician expressly acknowledges that during the term· of this Agreement,
Physician may have access to trade secrets, proprietary information, and
confidential information of LPT or Manager, as the case may be including but not
limited to patient records, market share, referring physicians, the identity, names,
addresses, telephone numbers and medical history of existing patients and
prospective patients, as well as referral sources, business plans, strategic plans,
information technology systems, marketing plans, and methods of doing
businelils. Physician expressly agrees that all such information shall be and shall
remain the property of LPT or Manager, as the case may be, and that Physician
shall not duplicate, photocopy, transcribe for the purpose of removing, or remove

. any such information, data, records, or property from the Practice Locations in
which Physician renders service. Physician further agrees that both during and
after the term of this Agreement, Physician shall protect and preserve the
confidential and proprietary nature of all such information and;shall not disclose
such information to any other person or entity, except to the extent required to
carry out the duties and responsibilities set forth herein during the Term or as
may be otherwise required by law; or use such information to Physician's
advantage or to the advantage of any other person or entity, except to the extent
necessary and consistent with his duties and obligations hereunder. Physician
agrees to deliver or return to LPT at LPT's request at any time or upon
termination or expiration of Physician's employment or as soon thereafter as
possible all documents, computer tapes and disks, records, lists, data, drawings,
prints, notes and written information (and all copies thereof) furnished by LPT
and its subsidiaries or affiliates or prepared by Physician in the course of his
employment.

9.2. In the event a court determines Physician has breached Subsection 9.1,
Physician shall pay to LPT, as liquidated damages, the sum of one hundred
thousand dollars ($100,000). The Parties agree the covenant in Subsection 9.1
is of extraordinary value; in the event of its breach, pecuniary damages to LPT
would be very difficult to ascertain; and the liquidated damages fIXed herein
represent a fair and reasonable estimate of such damages. In the event of
breach of Subsection 9.1, the liquidated damages shall be paid or sufficient
security for such payment acceptable to LPT shall be furnished to LPT within 10
days entry of final judgment against Physician. It is further agreed that LPT
would suffer immediate and irreparable harm by a breach of Subsection 9.1. In
the event of Physician's actual or threatened breach of Subsection 9.1, LPT shall
be entitled to an injunction against such breach and any further breach by
Physician until the liquidated damages are paid in full or security for such .
payment satisfactory to LPT is furnished by Physician. Physician hereby
consents to such injunction.
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10.lndemnification. To the extent not covered by insurance, each Party shall hold
harmless and indemnify the other Party, its successors and assigns, from and against
any and all claims, actions, Causes of action, verdicts, demands, orders, judgments,
settlements, liabilities, losses, costs, obligations, damages, expenses, offsets,
deductions, refunds, recoupments, or penalties resulting ·from or attributable to any act
.or omission of the first Party; provided, however, that this section shall be of no force
and' effect in the event that it results in a denial or reduction in insurance coverage
under an applicable insurance policy.

11. Life Insurance. Physician acknowledges that LPT shall have the right, at its sole
expense, to procure insurance on Physician's life of which LPT or its designee shall be
the sole beneficiary, and agrees that he shall take all such action, submit to such
examinations, and execute all such documents as are reasonably necessary to enable
LPT to obtain such coverage. In the event of Physician's termination from
employment with LPT, Physician may have the right and privilege, upon thirty (30)
days' written notice and to the extent allowed by the policies, to purchase all policies
of whole life insurance then owned by LPT on Physician's life by tendering to LPT the
amount of the cash surrender value, if any, together with any unearned premium on
said policies. Furthermore, LPT agrees that it shall not cancel any term life insurance
policy under which Physician is tlien insured without first giving Physician thirty (30)
days' written notice of its intention to cancel any of said policies and without first giving
Physician the opportunity to continue such policy, if permitted by such policy, by
Physician's assumption of the payment of premiums therefore. .

12.Records. Physician will maintain accurate records in the manner and form prescribed
by LPT. All records, documents, notes, files or other materials, whether or not secret
or confidential, which Physician prepares, receives, collects or otherwise acquires in
the course of his employment shall be the sole property of LPT and upon expiration or
termination of Physician's employment, Physician shall promptly deliver to LPT, but in
no event later than 5 days from the date of expiration or termination, all such records,
documents, notes, files or other materials, inclUding any and all copies thereof.

13.Contracts of LPT. Physician will have no authority to enter into any contracts binding
upon LPT or its affiliates or to create any obligations on the part of LPT or its affiliates
except as specifically authorized in advance in writing by the Manager or LPT.

14.Entire Agreement; Amendments. This Agreement, including any exhibits,
schedules, lists and other documents and writings referred to herein or delivered
pursuant hereto, all of which form a part hereof, contains the entire understanding of
the Parties with respect to its subject matter. This Agreement may be amended only
by a written instrument dUly executed by all Parties or their respective heirs,
successors, assigns, or legal personal representatives.

is.Assignment. Physician may not assign any of his rights or delegate any of his duties
or obligations under this Agreement. The rights and obligations of LPT under this
Agreement shall inure to the benefit of, and shall be binding upon, the successors and
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assigns of LPT. For purposes of this Agreement, "successors' shall include, without
limitation, successors by way of share exchange. merger, consolidation,
reorganization or sale of all or substantially all of LPT's assets.

16.Waiver of Breach. No condition of this Agreement can be waived except by the
written consent of the parties.

17.Notices. All notices pursuant to this Agreement shall be given by certified mail
properly addressed with appropriate postage paid thereon, telegram,telex,'telecopier
or facsimile transmission, and shall be deemed to be dUly given and received on the
date of delivery if delivered personally, date of receipt, as evidenced by return receipt
if mailed, upon acknowledgment of receipt of electronic transmission if sent by
telecopier or facsimile transmission, or on the first day after delivery to the telegraph
office if given by telegraph. Notices shall be sent to the following addresses:

If to Physician:

Federico Mattioli, MD ­
1614 Monarch Oaks
Houston, TX 77055

If to LPT % the Manager:

LCA-Vision Inc.
General Counsel & Senior Vice President
7840 Montgomery Road
Cincinnati, OH 45236

or to such other address as either party may have furnished to the other in writing in
accordance herewith, except that notices of change of address shall only be effective
upon receipt.

is.Gender; Number. Whenever the context of this Agreement so requires, the
masculine gender shall include the feminine or neuter, the singular number shall
include the plural, and reference to one or more Parties hereto shall include all
permitted assignees of the Party.

is.Governing Law and Forum. This Agreement shall be governed by the laws of the
State -,of Texas, and all actions, suits, or other ,proceedings with respect to this
Agreement shall be brought only in an appropriate court sitting in the State of Texas.

20. Severability, In the event any provision of this Agreement, or the application thereof
to any person or circumstance, is held by a court to be invalid, illegal or unenforceable
in any respect, such invalidity, illegality or unenforceability shall not affect any other
provision of this Agreement.
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21.Further Assurances. Each Party shall perform further acts and execute further
documents as may be reasonably necessary to carry out this Agreement.

22.Survival. Except as otherwise expressly provided, the obligations contained in
Sections 8 and 9 shall survive the expiration or termination of this Agreement.

23. No Third-Pary Beneficiaries. Nothing in this Agreement shall be construed to the
benefit of any third party (other than affiliates of LPT or LeA-Vision, Inc.) unless
expressly named herein and designated to inure to such party's benefIt.
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IN WITNESS WHEREOF, the Parties have caused the Agreement to be executed by
themselves or their duly authorized representatives as of the day and year first written
above.

LASIKPLUS OF TEXAS, p.e..

By: ~ m?TJEf" ~
ICO MATIlOU, MD

Date: I~ 65/ Z003 Date: __f_'-_'_3_'"'U>_o_3-__
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OFFICE LOCATIONS

Houston, Texas

EXHIBIT A
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••

EXHIBIT C

BENEFITS

A. Insurance. LPT agrees to make available to Physician insurance. coverage
commensurate with that which is provided to LPT's employees to the ext.entPhysician is
eligible to .partieipate in such programs, which include health,. dental, life insurance,
short and long term disability and 401k participation. To the extent Physician is eligible
to participate in ·such programs, Physician shall pay the semi-monthly contribution
consistent with all other employees for medical and dental benefits. LPT reserves the
exclusive right to modify or change the employee benefit package at any time.

B. Vacations and Meetings. During each year of the Agreement, Physician shall be
entitied to two (2) weeks of vacation in accordance with the plans, policies, programs
and practices of LPT as may be in effect from time to time. Physician understands
and agrees that such vacation shall be taken upon reasonable advance written notice
to LPT and to the Manager and at such times as will not unduly inconvenience LPT,
the Manager or other employees or affiliates. Physician shall not be entitled to
receive any additional compensation for unused vacation time. . ,.

C Continuing Medical Education. LPT may provide or arrange for the provision of'
continuing medical education in Ophthalmology for Physician including, without
limitation, training in developments in eye care. Additionally, Physician shall· be

entitled to three (3) days of continuing medical education in Ophthalmology annually such
that it shall be taken upon reasonable advance written notice to LPT and to the Ma'nager
and at such times as will not duly inconvenience LPT, the Manager or other employees or

. affiliates of LCA-Vision·lnc. If LPT so agrees in advance in' writing, the reasonable cost
of Physician attending (including reasonable travel expenses) industry conferEmces or cl'lt'S f/bI
seminars, or such other professional activities as shall agree in advance in writing to a ,
shall be paid in an aggregate amount up to $1,500 per year. \~ o~ ~f.~~

i"" ~\__,.r. ........0\ .cr~

D. Stock Options. Physician shall receive tz., SOD sto options to purchase stoc In
LCA-Visionlnc. at the market price per original award at tim19 of start date in Texas.
The market price of LCA-Vision Inc.'s stock shall be de rned as the last reported price .
of such stock on the' NASDAQ National Market on the Effective Date. Such 0 tions .
shall vest as follows: '}., sot:> stock options on the first anniversary of th' E eC Ive
Date of this Agreement, 2., SOD stock options on the second anniitersaryof th
Effective Date of this Agreement, '1.., SOD stock options on the third anniversary o'........-J

the Effective Date of this Agreement, 2., SOb stock options on the fourth ali iversa 'of
the .Effective Date 6fthis Agreement, and 2., S060n the fifth anniversary a the,Effective

Date of t~is Agreement. Physician shall forfeit any options not vested at the time of
termination of employment. The stock options shall be governed by terms and
conditions contained in LCA-Vision Inc.'s 1998 Long-Term Stock Incentive Plaf!.
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From: Mattioli, Fred
Sent: Tuesday, October 16, 2012 1:16 PM
To: Thomas, Dave; Celebrezze, Michael
Subject: resignation of Dr Mattioli

October 16,2012

lVlr. David Thomas, Co-CEO, COO

1



Mr. Michael Celebrezze, Co-CEO, CFO

..LCA Vision, Inc.

. 640 Montgomery Rd

Cincinnati, OH 45236

Cc: Texas Medical Board

Re: Resignation from Employment

. ,DearDave and Mike:

After careful consideration, I am writing this letter to provide you with formal notice of my plans to resign from
employment with LasikPlus/LCA Vision effective on November 16, 2012.

If you need any assistance in recruiting for my replacement, I am more than willing to assist in this process
during my remaining time. Similarly, if you would like, I will make myself available to help in coordinating
visits from Texas surgeons Drs. Whiteside, Smith, and Webster from Austin, Dallas, and San Antonio.

In compliance with Texas Medical Board, Notice to Patients on the Departure ofa Physician, I am required to
send letters to all patients I have seen for the past 2 years notifying them of discontinuance ofpractice at this
location and by placing written notice in the office. Please provide me with the names and addresses of these
patients or if you complete patient notification internally, please send me confimlation ofcompletion.

, have appreciated all that we have been able to accomplish together over the past nine years, and I wish you
'tinued success with LasikPlus.

2



Sincerely,

Fred Mattioli, MD

If you are not an intended recipient, use and disclosure of this message are prohibited. If you received this
transmission in error, please notify the sender by reply e-mail and delete the message and any attachments.
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dr. mattioli houston - Google Search

+You Search Images Maps Play YouTube News Gmail Drive Calendar More ~

dr. mattioli houston

Page I of2

... syanhand1@yahoo.com

Web Images Maps Shopping Videos More ..,. Search tools

AbouI4S1,OOO results (0.38 seconds)

LASIK in Houston, Texas! LasikPlus
www.fasikplus.com/location/hous!on.laslk.center/
Dr. Do graduated Summa Cum Laude from University of Houston College of
Optometry in 2005 and has cO-managed many patients since. Dr. Do has been with ...

You've visIted this page 2 times. Last visit 11/27/12

LasikPlus Vision Center - Greenway - Houston TX
'oNWW.yeJp.com ) Health and Medicall Optometrists

Rating: 3.5 ~ 6 reviews
Houston, TX 77098. Neighborhoods: •••• Dr. Mattioli came In and explained to me
what was going to happen and was very nice. First, I was brought into a room ...

You visited this page on 11120"12.

Dr. Federico Mattioli. MD - Ophthalmologist - Houston. TX - Vitals
WWW.vitals.com ) Ophthalmologists) TX ) Houston

Rating; 1/4·1 review
Dr. Federico Mattioli, MD, Houston, TX, Rated 1/4 By Patients. 1 Review, Attended
One Star Medical School, Phone Number & Practice Locations.

You visited this page on 11/27/12.

Dr, Federico L. Mattioli MD Houston TX - Ophthalmology
www.heallhgrades.com) ... ) Texas (TX) ) Houston

Rating; 100% - 1 vote
Dr. Federico L. Mattioli, MD, Houston, TX, Ophthalmology. Get a FREE Background
Report on Dr. Mattioli. View ratings, complaints, credentials, and detailed •••

Dr, Martha Mattioli - Phone & Address Info - Houston, TX - Family,,,
www.heallhgrades.com ) ... ) Texas (TX) ) Houston
Visit Healthgrades fOr Information on Dr. Martha Mattioli. Find Phone & Address
infonnatiOn, medical practice history, affiliated hospitals and more.

You visited this page on 11/27112.

Dr, Federico L. Mattioli, MD - HealthGrades
www.heallhgrades.com ) ... 1 Texas (TX) ) Houston
Dr. Mattion's Contact Information. 1. 1740 W27th St Suite 180. Houston, TX 77008
(713) 869·3383. Accepting New Patients: Yes. Get Directions. 2 ..•

Dr, Federico Mattioli, MD - Ophthalmology - Houston TX
wv.w,lIcamparehealthcare.com) ... ) Texas (TX) ) Ophthalmologists
Dr. Federico Mattioli, MD Ophthalmologist in Houston, lX. Review detailed
information on Dr. Mattioli's 16 years experience and background in medicine.

You visited th'ls page on 12/6/12.

LasikPlus Ophthalmologist Dr. Fred Mattioli Interview on Great Day h.
www.youtube.comiwatch?v=st2XTOQBPQO
Ju116, 2010· Uploaded by LaslkPlusVlslon
Learn about LASIK treatment w·rth Dr. Fred Mattioli, LasikPlus
Ophthalmologist in Houston. For more .•.

More videos for dr. mattloli houston })

LasikPlus Vision Center - LASIK Eye SurgeI)' in Houston. Texas
www.alJaboutvision.COmllasjk~surgeons/lasikplus-houston.htm

.•. about Dr. Fred Mattioli, who performs LASIK laser eye surgery In Houston, Texas.
•.• Fred Mattiofi, MD, is a highly skilled ophthalmologist who has extensive .••

You visited this page on 11/20112.

Dr. Frederico Mattioli - Houston TX Ophthalmologist - 3 doctor ...
www.ratemds.com/doctor.. .IDr-Frederico-Mattloli-Houston·TX.html

Rating: 1.8 - 3 reviews
3 free doctor reviews and ratings for Ophthalmologist Dr. Frederico Mattioli .
Houston, TX Ophthalmologist - 3 doctor reviews I RateMDs.com.
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Ads related to lasikplus houston

LasikPlus® Vision Center - lasikplus.com
www.laslkplus.comlHouston
$500 Off LASIK Until December 31st Hurry! Schedule a Free Exam Today
J) Map of Sugar land, -TX and nearby lasikplus.com locations

Save up to $1,200 Using Your FSA Patient Stories

Trust LasikPlu$ 1,000,000 Surgeries Get the Gift of LASIK & Save $500

Lasik Eye Surgery 1(877) 818 3785
www.lasikvisioninstilute.coml
900,000 Surgeries Performed. Prices Start At S299/eye, Free Evaluation.

Laser Eye Surgery - johngoosey.com
www.johngoosey.ccml
laser Eye and Cornea Surgery Specialists. Schedule Free Consult.
l} Map of 2855 Gramercy, Houston. TX

LASIK in Houston, Texas I LasikPlys
www.lasikplus.com/locationJhouston-lasik·centerl
3700 Buffalo Speedway Suite 325, Houston, Texas, 77098. Call 1 (866) 755-2026.

You've visited this page 2 times. last visit: 11/27/12

Warning Letlers > Lasik Plus Houston, 10/30109
www.fda.gov/ICECIIEnforcementActions/.. Jucm192704.htm
Dec 8, 2009 - LasikPlus Houston 3700 Buffalo Speedway Suite 325..Houston. Texas
77098. Dear Mr. Elizondo: During an inspection of your facility located in ..•

You visited this page on 11/27112.

LaslkPlus Vision Center
www.lasikplus.com/locations.doctors/locatlonlriver-oaks?encSouree ..
4 Google reviews

3700 Buffalo Speedway #325 Houston, TX n098
(866) 921-2392

LasikPlus Vision Center - Greenway - Houston. TX
www.yelp.com ) Health and Medical) Optometrists

Rating: 3.5 - 6 reviews
6 Reviews of LasikPlus Vision Center "I agree this was a miracle! I have wanted to do
this for sueh along time but was skeptical as you only have one set of eyes!

You visited this page on 11/20/12.

LaslkPlus Vision Center· LASIK Eye Surgery in Houston. Texas
www.allaboutvision.comllasik-surgeonsflasikplus-houston.htm
Learn about Dr. Fred Mattioli, who performs LASIK laser eye surgery in Houston,
Texas.
You visited this page on 11/20/12.

LaslkPlus Ophthalmologist Dr. Fred Mattioli Interview on Great Day ...
www.youtube.comlwatch?v=s12XTOQBPQO
Jul 16, 2010 - Uploaded by LasikPlusVision
••, lASIK treatment with Dr. Fred Mattioli, LasikPlus
Ophthalmologist in Houston. For more information about ...

More videos for laslkplu5 houston })

LasikPlus Vision Center in Houston, TX - Reviews and Directions
houston.citysearch.com ) Houston

Rating: 100% - 1 vote
LasikPlus Vision Center in Houston, TX. Come to Citysearch® to get information,
directions, and reviews on LaslkPlus VIsion Center and other ophthalmologists ...
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Berkeley Eye Center
www,berkeleyeye.GomfteitEls
Texas' lASIK, Cataract, lens & Eye
Care for 50 Years. (713) 526·3937
Houston, TX
(713) 526-1600 - Directions

$495lASiK at Joffe
www.joffemedieenter.comf
VVhy pay more for 20/20 vision?
Excellent lASIK + Affordability
5420 West Loop South, Bellaire
(866) 626·6250 - Directions

TLC - Official Website
www.tlcvisiOn.comf
Visit TLC ® Laser Eye Centers Today
& Schedule Your Free Consultation,

Save money. have LASIK
www.lasikmd.com/SaveWilhLasik
Free Yourself of Glasses & Contacts
Calculate Your Savings wf LASIK MD.

Sterling Optical Eye Exam
WWw.slerlingoptioal,t:ornl
Make Your Next Appointment Now.
Find A location Near You.

See your ad tlere »

1?/7/7() 1')



lasikplus houston - Google Search

Lasik plus in Houston. TX I Houston Lasik pius - YP.eam
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LasikPlus· Houston I Houston. TX 77098 I Angies List
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Reviews you can trust on LasikPlus - Houston from Angie's List members I3700
Buffalo Speedway Houston, TX.,

LasikPlus Vision Center - 3700 Buffalo Speedway Houston. TX, 77098
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Reviews and ratings of LasikPlus Vision Center at 3700 Buffalo Speedway Houston,
TX, 77098. Get phone numbers, maps, directions and addresses for ••.
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