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REQUEST FOR ORAL ARGUMENT

Appellants, LasikPlus of Texas, P.A. and LeA-Vision, Inc. respectfully

request oral argument in this case.
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NO. 14-12-01155-CV

IN THE COURT OF APPEALS
FOR THE FOURTEENTH JUDICIAL DISTRICT OF TEXAS

HOUSTON, TEXAS

LasikPlus of Texas, P.A. and LCA-Vision, Inc., Relators, Appellants
v.

Federico Mattioli, M.D., and
Mattioli Vision Professionals, P.A., Respondent, Appellee

On Appeal from the 80th Judicial District Court
of Harris County

Cause No. 2012-68429

LASIKPLUS OF TEXAS, P.A. AND LCA-VISION INC.'S PETITION FOR
WRIT OF INJUNCTION, OR ALTERNATIVELY, MOTION FOR

APPELLATE RULE 29.3 RELIEF

TO THE HONORABLE FOURTEENTH COURT OF APPEALS:

Relators LasikPlus of Texas, P.A. and LCA-Vision, Inc. (hereinafter

"LasikPlus" or "Relators"), petition this Court to issue a writ of injunction

prohibiting Respondent, Federico Mattioli, M.D. and Mattioli Vision Professionals,

P.A. (hereinafter "Dr. Mattioli" or "Respondent"), from proceeding with certain

actions previously restricted, or alternatively, pursuant to Rule 29 of the Texas



Rules of Appellate Procedure, order injunctive relief incorporating the terms of the

previously granted Temporary Restraining Order. Relators submit this Petition for

Writ of Injunction and Appendix, as well as its Record in Support (filed

contemporaneously with the Petition), in compliance with rule 52 of the Texas

Rules of Appellate Procedure In support of its Petition, Relators respectfully assert

and allege as follows:

I.

Statement of the Case

Relators in this Original Proceeding are LasikPlus ofTexas, P.A. and LCA-

Vision Inc., hereinafter referred to as LasikPlus. 1 The Respondent is Federico

Mattioli, M.D? This Original Proceeding emanates from LasikPlus of Texas, P.A.

and LCA-Vision Inc. v. Federico Mattioli, MD, Cause No. 2012-68429, filed in the

80th Judicial District Court of Harris County, Texas.3 See Plaintiffs' Original

1 Relator can be contacted through their counsel, Ryan Hand and Scott Novak, Lorance &
Thompson, P.C., 2900 North Loop West, Ste. 500, Houston, Texas 77092.

2 Respondent can be contacted through their counsel Gary M. Polland and Valeria Lee Brock,
2211 Norfolk Street, Suite 920, Houston, Texas 77098, George W. Vie III, Mills Shirley LLP,
1021 Main Street, Suite 1950 Houston, Texas 77002, and David A. Jones, 733 West 43rd Street,
Houston, Texas 770018.

3 Citation to pleadings, orders or materials admitted into evidence will be referred to by their
Appendix Tab number. For example, "see Employment Agreement, attached hereto at Tab _."
References to the Reporter's Record will be referred to as RR followed by the respective page
number. References to Exhibits referred to in the Reporter's Record and admitted into evidence
at the December 7,2012 Temporary Injunction Hearing will be referred to by their number and
by the party's designation that offered same and the Appendix Tab number when applicable - for
example: "Plaintiff s Exhibit 1 at Tab_."
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Petition, Request for Declaratory Judgment, Application for Temporary

Restraining Order, Temporary Injunction and Permanent Injunction at Tab 1. In

brief, Relators sued Dr. Federico Mattioli for breach of contract and sought to

enjoin certain aspects of his medical practice as prohibited under that contract. See

Plaintiffs' First Amended Original Petition, Request for Declaratory Judgment,

Application for Temporary Restraining Order, Temporary Injunction and

Permanent Injunction at Tab 2. Dr. Mattioli, who was involved in a joint venture

with LCA-Vision Inc. vis-a-vis its subsidiary LasikPlus of Texas, P.A. breached

both a covenant not to compete, which restricted his ability to perform Lasik laser

eye surgery and RPK surgery within a 20-mile radius of LasikPlus of Texas, P.A.'s

clinic for 18-months following termination of his employment, as well as a 120

day termination notice provision contained in the subject contract. Id.

Relators requested relief from the Trial Court attendant to Dr. Mattioli's

obligations under the subject agreements in an effort to secure and protect their

goodwill. On November 19, 2012, the Honorable Larry Weiman of the 80th

Judicial District Court issued a Temporary Restraining Order restricting Dr.

Federico Mattioli from providing medical services including, but not limited to,

laser eye surgery and refractive surgeries within a 20 mile radius of LasikPlus '

clinic, located at 3700 Buffalo Speedway, Ste. 325, Houston, Texas 77098. See

Temporary Restraining Order and Order Setting Hearing for Temporary Injunction

3



at Tab 3. On December 6, 2012, the Trial Court signed an order modifying the

temporary injunction by restricting the subject activity to only Lasik laser surgery

and RPK surgery and extending same until 3:00 pm on December 7, 2012 when

the Court was set to entertain Relators' Motion for Temporary Injunction. See

Agreed Order Extending Temporary Restraining Order and Setting Hearing for

Temporary Injunction at Tab 4. The Order stated, in relevant part, as follows:

Defendant, Dr. Federico Mattioli, is prohibited from providing Lasik or RPK
laser eye surgery at 2200 Southwest Freeway #500, Houston, TX 77098 or
any other location within a 20 mile radius of 3700 Buffalo Speedway, Ste.
325, Houston, Texas 77098 and/or in any contiguous county to Harris
County, Texas.

Id.

On December 7, 2012, the Trial Court considered Relators' Motion for

Temporary Injunction, as well as the testimony of Dave Thomas, the Co-CEO and

CFO of LCA-Vision Inc. See generally RR. Though post-hearing briefing was

provided, the Trial Court denied Relators' requested temporary injunction, which

sought to prohibit the same activity as that of the prior Temporary Restraining

Order. See Plaintiffs' Brief on Reformation of Covenant Not to Compete Made in

Concert with Plaintiffs' Request for Injunctive Relief at Tab 5; see also Order of

December 12, 2012 Denying Injunctive Relief at Tab 6. The Trial Court further

denied Relators' request for a temporary injunction predicated on Dr. Mattioli's

breach of the termination notice provision contained in the subject Employment

4



Agreement. See December 31, 2012 Order Denying Request for Ruling on

Injunctive Relief on Alternative Theory of Breach of the Contractual Notice

Provision of the Employment Contract at Tab 7.

Relators have brought an interlocutory appeal challenging the Trial Court's

denial of their request for temporary injunction on grounds that the Trial Court

exceeded its discretion when it went beyond the saliency of the injunctive relief

sought and erroneously based its ruling on the ultimate issue of whether the subject

covenant not to compete was enforceable. See Plaintiffs' Notice of Accelerated

Interlocutory Appeal Pursuant to CPRC §51.014(a)(4) at Tab 8. Relators further

predicate their interlocutory appeal on the fact that the Trial Court disregarded Dr.

Mattioli's stipulated breach of the notice provision ofhis employment agreement.

Relators now seek a writ of injunction from this Court to protect this Court's

subject matter jurisdiction in Relators' interlocutory appeal,. or, alternatively,

through Rule 29.3 of the Texas Rules of Appellate Procedure, an order

incorporating the terms of the temporary restraining order to protect Relators'

rights during the pendency of the Appeal. Relators' Petition is based on the fact

that Dr. Mattioli's practice of Lasik and RPK procedures a mere 1.2 miles from

Relators' clinic in derogation of his contractual obligations is systematically

eroding the value and goodwill of Relators' business such that a failure to act by

this Court will necessarily strip this Court of its jurisdiction by rendering any
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subsequent action on appeal meaningless. In addition, Relators believe immediate

injunctive relief is required at this stage due to the fact that the 120-day termination

notice provision made basis of Relators' interlocutory appeal will likely expire

before this Court rules on the Trial Court's denial of Relators' injunctive relief

which, again, will deprive this Court of jurisdiction. Lastly, Relators ask for

injunctive relief from this Court to protect the subject matter of this case - namely,

their business worth, market share and goodwill- from further amelioration by Dr.

Mattioli's competition.

II.

Statement of Jurisdiction

This Court has jurisdiction to consider this Original Proceeding in that it is

brought in conjunction with an interlocutory appeal from the denial of a request for

temporary injunction per Tex. Civ. Prac. & Rem. Code § 51.014(a)(4). See

Greathouse Ins. Agency v. Tropical Investments, Inc., 718 S.W.2d 821, 822 (Tex.

App.-Houston [14th Dist.] 1986, no writ). This Court has jurisdiction to issue a

writ of injunction necessary to enforce its jurisdiction over an appeal pending in

this Court. Tex. Const. art. V, § 6; Tex. Gov. Code Ann. § 22.22l(a).
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III.

Issues Presented

1. Whether Dr. Federico Mattioli should be enjoined under terms of the revised

temporary restraining order of December 7, 2012 to preserve this Court's subject

matter jurisdiction in the Relators' interlocutory appeal from the denial of its

request for injunction?

2. Alternatively, whether under Texas Rule of Appellate Procedure 29.3, an order

incorporating the terms of the December 6, 2012 revision of the Temporary

Restraining Order should issue to protect the parties rights during the pendency of

the Relators' interlocutory appeal?

IV.

Record and Appendix in Support of Petition

Relators include the following documents from the Record to its. Petition for

Writ of Injunction, pursuant to rule 52.7 of the Texas Rules of Appellate

Procedure, which Relators file contemporaneously with this Petition. Relators

specifically incorporate the following documents by reference as if fully set forth

herein:

Tab 1- Plaintiffs' Original Petition, Request for Declaratory Judgment,
Application for Temporary Restraining Order, Temporary
Injunction and Permanent Injunction
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Tab 2-

Tab 3-

Tab 4 -

Tab 5-

Tab 6-

Tab 7-

Tab 8-

Tab 9-

Tab 10-

Tab 11 -

Tab 12-

Tab 13-

Plaintiffs' First Amended Original Petition, Request for

Declaratory Judgment, Application for Temporary Restraining

Order, Temporary Injunction and Permanent Injunction

Temporary Restraining Order and Order Setting Hearing for

Temporary Injunction

Agreed Order Extending Temporary Restraining Order and

Setting Hearing for Temporary Injunction

Plaintiffs' Brief on Reformation of Covenant Not to Compete

Made in Concert with Plaintiffs' Request for Injunctive Relief

Order ofDecember 12, 2012 Denying Injunctive Relief

December 31, 2012 Order Denying Request for Ruling on

Injunctive Relief on Alternative Theory ofBreach ofthe

Contractual Notice Provision of the Employment Contract

Plaintiffs' Notice ofAccelerated Interlocutory Appeal Pursuant

to CPRC §51.014(a)(4)

Management Agreement

LPT Employment Agreement

Mattioli's Resignation (October 16,2012)

"Dr. Mattioli Houston" Google Search, admitted into evidence

as Plaintiffs' Exhibit 8 to Plaintiffs' Request for Temporary

Injunction December 7, 2012

"LasikPlus Houston" Google Search, admitted into evidence as

Plaintiffs' Exhibit 9 to Plaintiffs' Request for Temporary

Injunction
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V.

Statement of Facts

LasikPlus of Texas and LCA-Vision Inc. (Relators) operate VISIon

correction clinics that provide ophthalmology services Lasik laser eye surgery and

other refractive surgeries. See Management Agreement at Tab 9; see also LPT

Employment Agreement at Tab 10. LCA-Vision Inc. manages and provides non-

medical personnel to LasikPlus of Texas and is engaged in a joint enterprise and/or

partnership with LasikPlus, a professional association which employs medical

personnel to provide ophthalmic services. See Management Agreement at Tab 9.

The Management Agreement provides as follows:

1. LCA-Vision Inc. agreed to sublease an office suite to LasikPlus of Texas,
P.A. for use as a laser eye clinic;

2. LasikPlus of Texas, P.A. agreed to provide LCA-Vision Inc. physicians
to perform ophthalmologic treatment using LasikPlus of Texas, P.A.'s
laser vision equipment at the clinic;

3. At LCA-Vision Inc.'s expense, LCA-Vision Inc. agreed to furnish the
medical supplies, medical equipment, office equipment and office
furnishings at the clinic;

4. At LCA-Vision Inc.'s expense, LCA-Vision Inc. agreed to provide all
utilities;

5. At LCA-Vision Inc.'s expense, LCA-Vision Inc. agreed to provide all
non-medical personnel, nurses and technicians to conduct the laser eye
services at the clinic;

6. At LCA-Vision Inc.'s expense, LCA-Vision Inc. agreed to bill for and
collect all the health care and ancillary services rendered to patients at the
clinic, including the physician's services;

9



7. At L LCA-Vision Inc.'s expense, LCA-Vision Inc. agreed to provide all
marketing and advertising for LasikPlus of Texas, P.A.;

8. LasikPlus of Texas, P.A. agreed to pay LCA-Vision Inc. a management
fee for LCA-Vision Inc.'s services;

9. LasikPlus of Texas, P.A. agreed to require each of LCA-Vision Inc.'s
physicians to enter into a written employment agreement with LasikPlus
of Texas, P.A. that would include a covenant not to compete with LPT
and LCA-Vision Inc.. LasikPlus of Texas, P.A. agreed to strictly and
consistently enforce the employment agreements with the physicians.

10. LasikPlus of Texas, P.A. agreed to indemnifY and hold harmless LCA
Vision Inc.'s from and against any and all claims and damages resulting
from any act or omission of LasikPlus of Texas, P.A. or its physicians.

11. LasikPlus of Texas, P.A. and LCA-Vision Inc. agreed that Defendant
would be the primary ophthalmologist at the clinic.

12. LasikPlus of Texas, P.A. agreed to assign to LCA-Vision Inc. all net
practice revenue and accounts receivable of LasikPlus ofTexas, P.A..

13.LPT agreed to compensate physicians and optometrists from LasikPlus
of Texas, P.A.'s payroll account.

14. LasikPlus of Texas, P.A. agreed not to compete against LCA-Vision
Inc.'s.

ld.

On December 15,2003, Federico Mattioli, M.D. entered into an employment

contract with LasikPlus of Texas, P.A. to provide ophthalmic services at the

LasikPlus of Texas,P.A./LCA-Vision Inc. clinic, which is located at 3700 Buffalo

Speedway, Ste. 325, Houston, Texas. See Employment Agreement at Tab 9. Per

the Employment Agreement between Dr. Mattioli and LasikPlus of Texas, P.A.,

10



LCA-Vision was identified as a third party beneficiary to same. See Id. at Section

23; see also LPT Employment Agreement at Tab 10 at Page 22, No.7.

The LPT Employment Agreement contained an eighteen (18) month

Covenant Not to Compete prohibiting Mattioli from delivering laser vision

correction services (other than as an employee of LasikPlus of Texas, P.A.) within

a restricted geographic area set forth within same. See Section 8 of the LPT

Employment Agreement at Tab 10. Additionally, the Employment Agreement

contained a notice provision requiring Dr. Mattioli to provide 120-days' notice

before terminating employment with LasikPlus. See Id. at Section 4.3.

On October 16,2012, Mattioli notified LasikPlus of Texas, P.A. that his last

day of employment would be November 16, 2012. See Mattioli's Resignation,

dated October 16, 2012, at Tab 11. Mattioli later changed his last day to November

17, 2012. This was far less notice than is required under the Employment

Agreement. See LPT Employment Agreement at Section 4.3 at Tab 10.

A few days before his last scheduled day of work, Dr. Mattioli advised

LasikPlus of Texas, P.A. that he was opening a new clinic located at 2200

Southwest Freeway #500, Houston, TX 77098. This fact is undisputed. Also

undisputed is the fact that Dr. Mattioli's new clinic is less than two miles from

LasikPlus of Texas, P.A.'s vision center. See RR 20; 5-14.
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Relators sued Dr. Mattioli in an effort to enJom his marketing and

performance of laser vision correction procedures within 20 miles of LasikPlus of

Texas, P.A.'s Houston clinic per the covenant not to compete and notice provisions

contained in the subject Employment Agreement. On November 19, 2012, the 80th

Judicial District Court, the Honorable Larry Weiman Presiding, issued a

Temporary Restraining Order restricting Dr. Federico Mattioli from providing

medical services including, but not limited to, laser eye surgery and refractive

surgeries within a 20 mile radius of LasikPlus' clinic, located at 3700 Buffalo

Speedway, Ste. 325, Houston, Texas 77098. See Temporary Restraining Order and

Order Setting Hearing for Temporary Injunction at Tab 3. On December 6, 2012,

the Trial Court signed an order modifying the temporary injunction by restricting

the subject activity to only Lasik laser surgery and RPK surgery and extending

same until 3:00 pm on December 7, 2012 when the Court was set to entertain

Relator's Motion for Temporary Injunction covering the same activity. See Agreed

Order Extending Temporary Restraining Order and Setting Hearing for Temporary

Injunction at Tab 4.

On December 7, 2012, the Trial Court considered Relators' Motion for

Temporary Injunction, as well as the testimony of Dave Thomas, the Co-CEO and

CFO of LCA-Vision Inc. Though post-hearing briefing was provided, the Trial

Court denied Relators requested temporary injunction, which sought to prohibit the

12



same activity as that of the prior Temporary Restraining Order. Order of December

12,2012 Denying Injunctive Relief at Tab 6.

At the December 7, 2012 temporary injunction hearing, counsel for Dr.

Mattioli made the following relevant stipulations to the Trial Court:

1. Dr. Mattioli stipulated that, while he did not concede as to the enforceability
of the covenant not to compete, it was ancillary to an otherwise enforceable
agreement. See RR 20; 14-16.

2. Dr. Mattioli stipulated he did sign the employment agreement containing the
notice provision and the subject covenant not to compete. See RR 20; 23-24.

3. Dr. Mattioli stipulated he did not provide the termination notice as required
under the Employment Agreement. See RR 20; 20-22.

The evidence and testimony presented to the Trial Court, combined with the

stipulations of Dr. Mattioli's counsel detailed, corroborated the claimed harm

which Relators were, and continue to be, subjected to due to Dr. Mattioli's breach.

To wit, the Trial Court was presented with the following support for Relators'

requested injunctive relief through testimony by Dave Thomas, Co-CEO and CFO

ofLCA-Vision Inc., as well as documentary evidence:

1. During Dr. Mattioli's employment, Relators spent approximately $1.3
million on advertising and target marketing to brand Dr. Mattioli with the
LasikPlus name in the subject market. See RR 55; 18-25.

2. Over the course of Dr. Mattioli's relationship with the Relators,
immeasurable goodwill was established by virtue of the co-branding of the
LasikPlus name with Dr. Mattioli. See RR 66; 5-9.

3. Dr. Mattioli's competitive practice in the same market area of LasikPlus'
clinic threatens LasikPlus of Texas, P.A.'s goodwill by confusing patients

13



into believing Dr. Mattioli's post-tennination services are associated with
LasikPlus by virtue of the ongoing effects of Relators' targeted marketing
and advertising efforts to brand Dr. Mattioli with Relators' business. See RR
67; 10-16.

4. The effect of Relators' targeted marketing and advertising efforts to brand
Dr. Mattioli with Relators' business was demonstrated to the Trial Court
through a showing that internet searches for "Dr. Mattioli Houston"
continued to evidence a connection between the Respondent and the
Relators despite his opening a competitive practice. See RR 67; 17 - 69; 13;
see also "Dr. Mattioli Houston" Google Search, admitted into evidence as
Plaintiffs' Exhibit 8 to Plaintiffs' Request for Temporary Injunction,
attached hereto at Tab 12.

5. Evidence presented to the Trial Court revealed that an internet search for
"Dr. Mattioli Houston" revealed a video interview associating Dr. Mattioli
with LasikPlus, further demonstrating a present perceived relationship
between Relators and Dr. Mattioli. See RR 68; 14-21; see also "Dr. Mattioli
Houston" Google Search, admitted into evidence as Plaintiffs' Exhibit 8 to
Plaintiffs' Request for Temporary Injunction, attached hereto at Tab 12.

6. Testimony and evidence presented to the Trial Court further revealed that
internet searches for "LasikPlus Houston" was associated with Dr. Federico
Mattioli despite the fact he had ceased working for LasikPlus and opened a
competitive practice. See RR 69; 22 - 70; 5; see also "LasikPlus Houston"
Google Search, admitted into evidence as Plaintiffs' Exhibit 9 to Plaintiffs'
Request for Temporary Injunction, attached hereto at Tab 13.

7. Testimony from Dave Thomas further established that despite Dr. Mattioli
ceasing his employment with LasikPlus of Texas, P.A., he would continue to
benefit from Relators' marketing effort during the "tail" period wherein
consumers would associated Dr. Mattioli with the LasikPlus of Texas brand
be virtue of their marketing efforts made before Dr. Mattioli tenninated his
contract. See RR 70; 6-19.

8. Mr. Thomas further testified that LasikPlus of Texas, P.A.'s goodwill
would be adversely affected if Dr. Mattioli was allowed to perfonn Lasik
and/or RPK surgeries within the subject market area and that the value of the
effect on the Relators' goodwill would be difficult quantify. See RR 70; 20 
71; 1; RR 71; 18 -72; 4.
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Dr. Mattioli's primary defense to the injunctive relief requested was that the

covenant not to compete contained in the Employment Agreement did not comport

with the Covenant Not to Compete Act insofar as it did not contain a buy-out

provision or arbitration provision. The Covenant, however, did contain a provision

wherein Dr. Mattioli and Relators agreed that, if a court finds the subject Covenant

not to Compete unenforceable, the parties consent to allow the court to refonn the

agreement and enforce accordingly. See LPT Employment Agreement at Section

8.4, attached hereto at Tab 2. In addition, Dr. Mattioli did not countermand the fact

that he breached the l20-day notice provision of the employment contract and, in

fact, stipulated to same. See RR 20; 20-22.

Following the subject December 7, 2012 hearing, the Trial Court requested

briefing as to its ability to reform the Covenant Not to Compete, as well as the

propriety of denying the requested injunctive relief on grounds that the Covenant

Not to Compete Act does not expressly warrant reformation of the missing

provisions. Briefing on the legislative history and common law was provided, as

well as briefing on Dr. Mattioli's breach of the notice provision of the Employment

Agreement. See Brief on Reformation of Covenant Not to Compete Made in

Concert with Plaintiffs' Request for Injunctive Relief, attached hereto at Tab 5.

Despite same, the Court denied Relators' requested injunctive relief. See Order of

December 12, 2012 Denying Injunctive Relief at Tab 6. Further, the Trial Court
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denied Relators' request for injunctive relief on grounds that Dr. Mattioli breached

the notice provision of the subject Employment Agreement. December 31, 2012

Order Denying Request for Ruling on Injunctive Relief on Alternative Theory of

Breach of the Contractual Notice Provision of the Employment Contract at Tab 7.

Since December 7, 2012, Dr. Mattioli has started offering Lasik and RPK

laser eye surgeries at his new clinic. For all intents and purposes, and as shown to

the Trial Court through documentary evidence and the testimony of Mr. Thomas,

Dr. Mattioli will continue to benefit from Relators' advertising and marketing

efforts, the deleterious effect of which on Relators' business value, market share

and goodwill would have been avoided had Dr. Mattioli abided by the covenant

not to compete and/or the notice provision in the subject employment agreement. It

is Relators' position the Trial Court erred in denying the injunctive relief sought; to

wit, Relators are pursuing interlocutory review of that ruling.

Dr. Mattioli's practice of Lasik and RPK procedures 1.2 miles from

Relators' clinic during the term of the pending interlocutory appeal threatens to

ameliorate the subject matter of the appeal and, by extension, this Court's

jurisdiction, by eroding the value of any favorable ruling by this Court. More

specifically, the remaining notice period under the Employment Agreement will

continue to dissolve daily and the deleterious effects of Dr. Mattioli's breach on

Relators' market share and goodwill will have already taken its toll. Consequently,
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Relators are compelled to ask this Court to enjoin Dr. Mattioli from providing

Lasik and RPK surgery during the pendency of their concomitant appeal so as to

maintain this Court's jurisdiction and to prevent further damage to the subject of

the pending interlocutory appeal.

VI.

Summary of the Arguments

To preserve the subject matter jurisdiction of this Court in Relators'

interlocutory appeal from the denial of its request for temporary injunction by the

Trial Court, this Court should grant Relators' request for a writ of injunction,

enjoining the Dr. Federico Mattioli from certain conduct as set forth in the terms of

the December 7,2012 Temporary Restraining Order.

This Court has the power to issue a writ of injunction to preserve its subject

matter jurisdiction, which is required here. Because the Trial Court denied

Relators' request to temporarily enjoin Dr. Federico Mattioli from performing

Lasik and RPK procedures in his clinic 1.2 miles from the LasikPlus clinic, Dr.

Mattioli's performance of those procedures in derogation of his noncompetition

agreement, as well as his breach of the notice provision contained in his

employment contract, are systematically eroding Relators' good will and market

presence while simultaneously permitting Dr. Mattioli to become unjustly enriched

by virtue of Relators' enterprise and industriousness. Because the Relators' good
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will is eroding precipitously and in concert with Dr. Mattioli's growing presence in

the market predicated on same and the fact the subject contract's notice term,

though breached on November 17, 2012, will expire on February 13, 2012 (120

days after he notified Relators' of his termination of the subject employment

agreement), the failure to grant the injunctive relief requested herein would result

in any judgment favorable to the Relators' appeal to become moot. Indeed, if Dr.

Mattioli is allowed to proceed and practice in derogation of his agreements,

Relators' contractual and extracontractual claims seeking relief based on the

intangible and incalculable erosion of their goodwill be mooted by Dr. Mattioli's

continued operation in violation ofhis contractual agreements.

This Court should exercise its writ powers here and Issue a temporary

injunction incorporating the terms ofthe December 7, 2012 Temporary Restraining

Order during the pendency of the Relators' appeal. Alternatively, this Court should

issue temporary orders under Rule of Appellate Procedure 29.3, and issue an order

incorporating the terms of the December 7,2012 restraining order to preserve the

parties' rights until disposition ofthe Relators' appeal.
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VII.

Argument

A. Standardfor Issuing a Writ ofInjunction

Texas Government Code § 22.221(a) provides: Each court of appeal or a

justice of a court of appeal may issue a writ of mandamus and all other writs

necessary to enforce the jurisdiction of the court. See Tex. Gov. Code Add.

§22.221(a). This Court may "issue writs necessary to protect its jurisdiction by

preserving the subject matter of the appeal pending a hearing on the appeal." Beall

v. Strake, 602 S.W.2d 394, 395 (Tex. Civ. App.-Austin 1980, no writ); In re Tex.

Ass'n of Sports Officials, No. 03-10-00029-CV, 2010 WL 392342, (Tex. App.

Austin Feb. 5, 2010) (mem. op.); Madison v. Martinez, 42 S.W.2d 84, 86 (Tex.

Civ. App.-Dallas 1931, writ refd).

The purpose of a writ of injunction is to enforce or protect the appellate

court's jurisdiction. See In re Olson, 252 S.W.3d 747, 747 (Tex. App.- Houston

[14th Dist.] 2008, no pet. (citing Holloway v. Fifth Court ofAppeals, 767 S.W.2d

680, 683 (Tex.1989) (orig. proceeding»; In re Sheshtawy, 161 S.W.3d 1 (Tex.

App.-Houston [14th Dist.] 2003, orig. proceeding). The use of a writ of

injunction is limited to cases in which a court of appeals has actual jurisdiction of a

pending proceeding. See Olson at 747 (citing In re Wyatt, 110 S.W.3d 511 (Tex.

App.-Waco 2003, orig. proceeding». Indeed, if the effect of the refusal to issue
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the injunction is to destroy the subject matter of the appeal, and thereby prevent the

effective operation of any judgment this Court might render, the jurisdiction of this

Court would be unlawfully invaded and the power to issue the writ properly rests

in this Court. Madison, 42 S.W.2d at 86. Stated another way, if an appeal pending

before this Court becomes moot, it loses jurisdiction over same. See Valley Baptist

Med. Ctr. v. Gonzalez, 33 S.W.3d 821,822,44 Tex. Sup. Ct. J. 41 (Tex. 2000).

A case becomes moot when it does not rest, or ceases to rest, on any existing

right or fact. Shelby Operating Co. v. City of Waskom, 964 S.W.2d 75, 81 (Tex.

App.-Texarkana 1997, writ denied). Several corollaries of this rule are that (1) a

case is not moot if some issue is still in controversy; (2) a case becomes moot if it

is impossible for the court to grant effectual relief for any reason; and (3) a case

can become moot by reason of new legislation or acts that supersede existing

legislation. James v. City of Round Rock, 630 S.W.2d 466, 468 (Tex. App.

Austin 1982, no writ) (citing Swank v. Sharp, 358 S.W.2d 950 (Tex. Civ. App.

Dallas 1962, no writ) and Gordon v. Lake, 163 Tex. 392, 356 S.W.2d 138,5 Tex.

Sup. Ct. J. 325 (1962)); State v. Gibson Prods. Co., 699 S.W.2d 640, 641 (Tex.

App.-Waco 1985, no writ).

In determining whether a writ should issue, an appellate court may not

consider the likelihood the relator will prevail on the underlying appeal. Lamar

Builders, Inc. v. Guardian Sav. & Loan Ass'n, 1990 Tex. App. LEXIS 605 (Tex.
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App. Houston [1st Dist.] Mar. 14, 1990); Reyes v. Atkins, 619 S.W.2d 26, 27-28

(Tex. Civ. App.-Fort Worth 1981, orig. proceeding). Rather, where an original

proceeding for a writ of injunction is brought pending the appeal of the trial court's

denial of a similar injunction, the appellate court should issue the writ to protect its

jurisdiction of the appeal. See Lamar Builders, Inc. at Id. (citing EMW Mfg. Co. v.

Lemons, 724 S.W.2d 425, 426 (Tex. App.-Fort Worth 1987, orig. proceeding);

Reyes v. Atkins, 619 S.W.2d 26, 27 (Tex. Civ. App.-Fort Worth 1981, orig.

proceeding)).

Examples of injunctive relief issued by a court of superior jurisdiction are

multiform, yet all such writs are fundamentally designed to ensure the continued

jurisdiction of the court of appeals vis-a-vis ensuring the subject matter of the

pending appeal is not ameliorated:

• In Sonny Arnold, Inc. v. Sentry Sav. Ass 'n, the court of appeals was
empowered to issue writs necessary to enforce its jurisdiction; former Tex.
Rev. Civ. Stat. Ann. art. 1823 authorized the issuance of a writ of injunction
to enjoin a trustee's sale of realty when necessary for the protection of the
court's jurisdiction over the merits of a pending appeal, and particularly to
prevent the invasion of jurisdiction through the destruction of the subject
matter of the appeal. 602 S.W.2d 90, 1980 Tex. App. LEXIS 3559 (Tex.
Civ. App. Amarillo 1980);

• In Irving Bank & Trust Co. v. Second Land Corp., the trial court had
discretion to order a temporary injunction restraining trustee's sale of land in
order to preserve the status quo until a trial on the merits; the appellate court
had the authority to issue its own temporary injunction pending appeal under
former Tex. Rev. Civ. Stat. Ann. art. 1823 (now Tex. Gov't Code Ann. §
22.221). 544 S.W.2d 684, 1976 Tex. App. LEXIS 3250 (Tex. Civ. App.
Dallas 1976);
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• In Deer Valley Ranch, Inc. v. Adair, a temporary injunction to bar the
sale of land by mortgagee under a deed of trust executed by mortgagor
pending appeal was appropriate under former Tex. Rev. Civ. Stat. Ann. art.
1823 because the sale would render meaningless any reversal on appeal.
1978 Tex. App. LEXIS 3773 (Tex. Civ. App. San Antonio Nov. 1 1978);

• In In re Teague, the relator sought to enjoin the respondent, the City
of Jacksboro, Texas, from effectuating an order allowing the City to
demolish the structure located on Teague's property during the pendency of
Teague's appeal of the trial court's judgment dismissing his suit challenging
the City's order through the grant of a plea to the jurisdiction. Despite that
the subject of the appeal involved the propriety of the grant of the City's
plea to the jurisdiction, the court of appeals recognized that if the City
demolished the property pending appeal and relator prevailed on the merits
of the appeal, that judgment would be moot, ameliorating the court of
appeals subject matter jurisdiction over the appeal. In re Teague, No. 02
06-033-CV, 2006 WL 302123, *1 (Tex. App.-Fort Worth Feb. 6,2006);

• In In re Texas Association ofSports Officials, the court issued a writ
of injunction to preserve its jurisdiction in an appeal from the denial of a
plea to the jurisdiction in a case challenging the authority of the University

.Interscholastic League (the "UIL") in attempting to regulate the officiating
of high school varsity sports in Texas. The court recognized the stay
triggered by the UIL's interlocutory appeal prevented the trial court from
extending the temporary restraining order, so that once the order expired, the
UIL would be free to implement its plan to regulate sports officials. In
granting the injunction, the court explained that the subject matter of the
appeal was the independent status ofTASO, which would be ameliorated if
the UIL implemented a plan to regulate the profession. In addition to
protecting the independent status of TASO, the court recognized that the
sporting events at which TASO officials sought to officiate would already
occurred under UIL's control. 2010 WL 392342, *1;

• In Beall v. Strake, a writ of injunction issued enjoining the Secretary
of State from filing articles of dissolution of a corporation, where the filing
would moot a pending appeal addressing the validity of a shareholder's
consent to dissolve the corporation. 602 S.W.2d 394, 395 (Tex. Civ. App.
Austin 1980, no writ);
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• In In re Shields, where a trial court dissolved a temporary injunction
against foreclosure of homestead property and a foreclosure was scheduled,
a writ of injunction to preserve the subject matter of the appeal was a proper
exercise of the appellate court's authority under Tex. Const. art. V, § 6 and
Tex. Gov't Code Ann. § 22.221(a). 190 S.W.3d 717, 2005 Tex. App. LEXIS
9541 (Tex. App. Dallas 2005);

• In Lamar Bldrs., Inc. v. Guardian Sav. & Loan Ass'n, the appellate
court issued writ of injunction and enjoined holder of letters of credit from
presenting the letters and enjoined bank that issued the letters of credit from
paying them where the builder was appealing from the trial court's denial of
builder's request for a temporary injunction requesting the same relief
because the issue would become moot upon presentment and payment,
thereby destroying the subject matter of builder's appeal and the
effectiveness of the appellate court's decision in the appeal should builder
prevail. 1990 Tex. App. LEXIS 605 (Tex. App. Houston [1st Dist.] Mar. 14
1990).

As demonstrated above, the fundamental purpose of a writ of injunction is to

maintain the court of appeals' jurisdiction through the maintenance of the

underlying subject of a pending appeal while ensuring the effect of an appellate

ruling may effectuate its intended purpose.

Not insignificantly, intangible assets, such as market share and goodwill

have been deemed appropriate for protection through writs of injunction. In Orkin

Exterminating Co. v. Veal, the Fort Worth Court of Appeals reversed the judgment

of the trial court denying injunctive relief sought by exterminating company

against ex-employee who, in derogation of his contract, started competing

exterminating business which threatened to erode the plaintiff company's market

share and goodwill. 355 S.W.2d 831, 832 (Tex. Civ. App. -Fort Worth, writ refd
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n.r.e.). The Fort Worth Court of Appeals reversal ordering the issuance of an

injunction specifically noted the restraints on the defendant ex-employee, which

were to be determined on remand by the trial court, should consider the need to

protect the plaintiff company's goodwill. Id.

The holding in Orkin is keeping with a litany of cases recognizing the

intrinsic value of goodwill4 and market share and the permanence of its erosion as

a result of improper competition. See T-N-T Motorsports, 965 S.W.2d at 24; Unitel

Corp. v. Decker, 731 S.W.2d 636, 641 (Tex. App.-Houston [14th Dist.] 1987, no

writ) (holding that, with respect to injunctive relief, proof of a continued breach of

a non-competition agreement by a highly-trained employee constitutes prima facie'

proof of probable injury); Martin v. Linen Sys. for Hasps, Inc., 671 S.W.2d 706,

709 (Tex. App.-Houston [1st Dist.] 1984, no writ) (same); see also Tex. Civ.

Prac. & Rem. Code Ann. § 65.011 (West 2008) (providing that a writ of injunction

may be granted if, among other things, "a party performs or is about to perform or

is procuring or allowing the performance of an act relating to the subject of

pending litigation in violation ofthe rights of the applicant, and the act would tend

to render the judgment in that litigation ineffectual").

4 Good will, or an agreement to desist from business, especially when connected with an
established business is now considered property, with a right of reconveyance, and it is the
special province of a court of equity to enforce such an agreement. Malakoff Gin Co. v.
Riddlesperger, 108 Tex. 273 (Tex. 1917).
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In the instant matter the need for immediate injunction of Dr. Federico

Mattioli is manifest, as demonstrated by the testimony and evidence presented to

the Trial Court in conjunction with the December 7, 2012 hearing on Relator's

request for injunction. The intangible, yet nonetheless critical value of Relators'

business value, market share and goodwill have been, and will continue to be

negatively impacted by Dr. Mattioli's actions such that the value of this Court's

power to resolve the Trial Court's ruling will be rendered moot as time goes by and

Dr. Mattioli's foothold in the market continues to solidify. Furthermore, the 120-

day notice provision to which Dr. Mattioli stipulated to breaching will expire

imminently on February 13, 2013; awaiting this Court's judgment on Relators'

pending interlocutory appeal will effectively moot their arguments attendant to the

relevant notice provision and, again, ameliorate this Court's jurisdiction. To wit,

.
immediate action is required.

B. Texas Rule ofAppellate Procedure 29.3 Allows this Court to Issue Writs to
Protect the Subject Matter ofa Pending Appeal

Rule 29.3 of the Texas Rules of Appellate Procedure allows a party

appealing interlocutory orders to seek temporary relief pending disposition of the

accelerated appeaL See Tex. R. App. P. 29.3 ("When an appeal from an

interlocutory order is perfected, the appellate court may make any temporary

orders necessary to preserve the parties' rights until disposition of the appeal and

may require appropriate security."); see also In re Holland, No. 14-09-00656-CV,
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2009 Tex. App. LEXIS 7635, 2009 WL 3154479, at *2 (Tex. App.-Houston

[14th Dist.] Oct. 1, 2009, orig. proceeding); In re Autonation, No. 14-05-00362-

CV, 2005 Tex. App. LEXIS 3017, 2005 WL 914182, at *1 (Tex. App.-Houston

[14th Dist.] Apr. 15, 2005, orig. proceeding) (mem. op.), mand. granted on other

grounds, 228 S.W.3d 663 (Tex. 2007) ("Relators have not sought temporary relief

under this rule, but the availability of temporary relief on [interlocutory] appeal is

sufficient to establish that relator's remedy by appeal is adequate.").

As an alternative to protecting this Court's subject matter jurisdiction over

the pending interlocutory appeal, Relators would alternatively argue that, per Tex.

R. App. P. 29.3, this court is empowered to issue writs of injunction to shield the

subject matter of the appeal - here, the business value, market share and goodwill

of LasikPlus of Texas' Houston clinic - as a means of protecting the rights of the

appellants. Relators, as described herein, believe there is ample basis to enjoin Dr.

Mattioli in an effort to preserve the subject matter of the pending interlocutory

appeal and ask this Court to consider Tex. R. App. P. 29.3 as an alternative basis

for same.

C. A Writ of Injunction Should Issue to Protect This Court's Subject Matter
Jurisdiction Over the Pending Appeal

The underlying matter involves the breach of an employment agreement by

Dr. Federico Mattioli. Specifically, the subject Employment Agreement contained

an eighteen (18) month Covenant Not to Compete prohibiting Mattioli from
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delivering laser vision correction services (other than as an employee of LasikPlus

of Texas, P.A.) within a restricted geographic area set forth within same. See LPT

Employment Agreement at Section 8, attached hereto at Tab 10. Additionally, the

Agreement contained a notice provision requiring Dr. Mattioli to give 120-days'

notice before terminating his employment with LasikPlus of Texas, PA. See Id. at

Section 4.3. While Relators concede there is a question as to whether the Trial

Court has the authority as vested in the Agreement to reform the subject Covenant

Not to Compete with the Texas Covenants Not to Compete Act (the "Act"), it is

inarguable that Dr. Mattioli breached the termination notice provision of the

Agreement. See RR 20; 20-22. Despite same, the Trial Court denied injunctive

relief predicated on both bases. See Order of December 12, 2012 Denying

Injunctive Relief at Tab 6; see also December 31,2012 Order Denying Request for

Ruling on Injunctive Relief on Alternative Theory of Breach of the Contractual

Notice Provision of the Employment Contract at Tab 7.

Insofar as the Trial Court denied Relators' request to enjoin Dr. Mattioli

from practicing Lasik and RPK procedures in the subject geographic area as

predicated by the Covenant not to Compete and the termination notice provision,

Relators have brought an interlocutory appeal per Tex. Civ. Prac. & Rem. Code §

51.014(a)(4). During the pendency of that appeal, and as evidenced by the

testimony of Dave Thomas summarized supra and evidence presented during the
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December 7, 2012 temporary injunction hearing, Relators business value, market

share and goodwill have been, and will continue to be, eroded as a result of Dr.

Mattioli's competition in derogation of his agreements. While the extent of damage

caused by Dr. Mattioli's actions will be difficult if not impossible to quantify, it is

inarguable that injunctive relief from this Court will provide some degree of

protection as to future erosion of Relators goodwill during the pendency of the

interlocutory appeal.

It is Relators' position that Dr. Mattioli's practice of Lasik and RPK

procedures a mere 1.2 miles from LasikPlus' Houston clinic in derogation of his

agreements will not only cause irreparable harm to Relators' business value,

market share and goodwill during the pendency of Relators' interlocutory appeal,

but that ongoing erosion, as well as the expiration of the 120-day termination

notice time, will leave this Court without jurisdiction to effect a ruling on that

subject. Stated another way, following the expiration of the notice period, this

Court's ability to enjoin Dr. Mattioli's actions would be rendered moot. Even

irrespective of the notice period, denying injunctive relief now would permit the

further erosion of Relators' goodwill such that reversal of the Trial Court's denial

of Relators' requested injunctive relief would be rendered effectively meaningless.

In an effort to avoid the loss of this Court's jurisdiction through the

progressive mootness of the subject matter of Relators' pending interlocutory
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appeal, as well as to protect the subject matter of the appeal, Relators ask this

Court to enjoin Dr. Mattioli from providing Lasik and RPK procedures during the

pendency ofthis appeal per Texas Government Code § 22.221 or, alternatively, per

Tex. R. App. P. 29.3. As Mr. Thomas testified that LasikPlus' goodwill and market

share will be adversely affected by Dr. Mattioli's offering of the subject procedures

a mere 1.2 miles from Relators' clinic. See RR 70; 20 - 71; 1; RR 71; 18 - 72; 4.

He further explained that Mattioli will benefit from LasikPlus' efforts during the

"tail" period of LasikPlus' advertising campaign for Dr. Mattioli in which the

public will continue to speciously associate Dr. Mattioli with LasikPlus due to

those efforts, thereby allowing Dr. Mattioli the advantage of the Relators'

marketing efforts for which the subject Covenant not to Compete and Notice

provision were designed to avoid. See RR 70; 6-19. In other words, as Dr. Mattioli

continues to profit from LasikPlus' marketing industriousness because of the

lasting connection between he and LasikPlus as a result ofthose efforts, LasikPlus'

business value, market share and goodwill precipitously erodes.

Denial of Relators' Petition would effectively sanction the ongoing

amelioration of Relators' business value, market share and goodwill while

concomitantly approving of Dr. Mattioli's actions. Moreover, as time goes by, a

lack ofjudicial intervention to shield Relators' interests will effectively render any

potential action on finality of Relators' pending interlocutory appeal meaningless.
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Consequently, Relators ask this Court to enjoin Dr. Mattioli from conducting Lasik

and RPK laser eye surgeries as previously enjoined by the Trial Court's December

6,20120rder5
.

VIII.

Conclusion and Prayer

For the reasons stated above, Relators, LasikPlus of Texas, P.A. and LCA-

Vision, Inc., respectfully requests that this Court grant Relators' Petition for Writ

of Injunction and issue a writ of injunction prohibiting Respondent, Dr. Federico

Mattioli, from providing Lasik or RPK laser eye surgery at 2200 Southwest

Freeway #500, Houston, TX 77098 or any other location within a 20 mile radius of

3700 Buffalo Speedway, Ste. 325, Houston, Texas 77098 and/or in any contiguous

county to Harris County, Texas until such a time that any and all proceedings

concerning the Trial Court's denial of Relators' request for injunctive relief in this,

the 14th Court of Appeals of Harris County, Texas are concluded. Relators,

LasikPlus of Texas, P.A. and LCA-Vision, Inc., respectfully request this Court

grant LasikPlus of Texas, P.A. and LCA-Vision, Inc. any and all other relief to

which they may be justly entitled.

5 The subject Temporary Injunction Order states as follows with respect to proscribed activity:
Dr. Federico Mattioli is "prohibited from providing Lasik or RPK laser eye surgery at 2200
Southwest Freeway #500, Houston, TX 77098 or any other location within a 20 mile radius of
3700 Buffalo Speedway, Ste. 325, Houston, Texas 77098 and/or in any contiguous county to
Harris County, Texas." See Order of December 6, 2012, attached hereto at Tab 7.
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Scott B. Novak
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/s/ Scott B. Novak
Scott B. Novak
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AFFIDAVIT AUTHENTICATING APPENDIX AND RECORD

STATE OF TEXAS §
§

COUNTY OF Harris §

BEFORE ME, the undersigned authority, personally appeared Scott
Benjamin Novak, counsel for Relators LasikPlus of Texas, P.A. and LCA-Vision
Inc. who, being by me duly sworn, deposed as follows:

My name is Scott Benjamin Novak. I am one of the attorneys for Relators,
LasikPlus of Texas, P.A. and LCA-Vision Inc., in the matter ofLasikPlus ofTexas,
P.e., et al v. Federico Mattioli, MD, Cause No. 2012-68429, pending in the 80th

Judicial District Court of Harris County, Texas. I am over the age of 18, have
never been convicted of a felony or crime of moral turpitude, am of sound mind
and suffer no legal disabilities. I am fully competent and duly qualified in all
respects to make this Affidavit. I have personal knowledge of the factual matters
set forth herein and they are true and correct.

This affidavit is submitted in support of Relators, LasikPlus of Texas, P.A. and
LCA-Vision Inc.'s Petition for Writ of Injunction or, Alternatively, Motion for
Appellate Rule 29.3 Relief. I have reviewed Relators' Petition, and I certify that
every factual statement in the Petition is supported by competent evidence included
in the Record to Relators' Petition for Writ ofInjunction ("Record ").

"I further attest that all the documents included in the Record and attached to
Relators LasikPlus of Texas, P.A. and LCA-Vision Inc.'s Petition for Writ of
Injunction or, Alternatively, Motion for Appellate Rule 29.3 Relief are material to
Relators' claims and are either pleadings that are on file in the underlying suit,
hearing transcripts in the underlying suit, exhibits admitted in conjunction with
evidentiary hearings, or orders signed by the trial court in the underlying suit
entitled LasikPlus ofTexas, Pe., et al v. Federico Mattioli, MD, Cause No. 2012
68429, pending in the 80th Judicial District Court of Harris County, Texas.
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Further, affiant sayeth naught.

SUBSCRIBED AND SWORN TO before me, the undersigned authority, on
this the / :f--I-A- day ofJanuary, 2013.

ublic in and for t State of Texas
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NO. 14-12-01155-CV

IN THE COURT OF APPEALS
FOR THE FOURTEENTH JUDICIAL DISTRICT OF TEXAS

HOUSTON, TEXAS

LasikPlus of Texas, P.A. and LCA-Vision, Inc., Relators, Appellants
v.

Federico Mattioli, M.D., and
Mattioli Vision Professionals, P.A., Respondent, Appellee

On Appeal from the 80th Judicial District Court
of Harris County

Cause No. 2012-68429
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LIST OF DOCUMENTS

Plaintiffs' Original Petition, Request for Declaratory Judgment, Application for
Temporary Restraining Order, Temporary Injunction and Permanent
Injunction Tab 1

Plaintiffs' First Amended Original Petition, Request for Declaratory Judgment,
Application for Temporary Restraining Order, Temporary Injunction and
Permanent Injunction Tab 2

Temporary Restraining Order and Order Setting Hearing for Temporary
Injunction Tab 3
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Agreed Order Extending Temporary Restraining Order and Setting Hearing for
Temporary Injunction Tab 4

Plaintiffs' Brief on Reformation of Covenant Not to Compete Made in Concert
with Plaintiffs' Request for Injunctive Relief Tab 5

Order ofDecember 12,2012 Denying Injunctive Relief.. Tab 6

December 31, 2012 Order Denying Request for Ruling on Injunctive Relief on
Alternative Theory of Breach of the Contractual Notice Provision of the
Employment Contract Tab 7

Plaintiffs' Notice of Accelerated Interlocutory Appeal Pursuant to CPRC
§51.014(a)(4) Tab 8

Management Agreement. Tab 9

LPT Employment Agreement Tab 10

Mattioli's Resignation (October 16,2012) Tab 11

"Dr. Mattioli Houston" Google Search, admitted into evidence as Plaintiffs'
Exhibit 8 to Plaintiffs' Request for Temporary Injunction December 7,
2012 Tab 12

"LasikPlus Houston" Google Search, admitted into evidence as Plaintiffs' Exhibit
9 to Plaintiffs' Request for Temporary Injunction Tab 13
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a PC payroll account (the "P.C.'Payroll AccoUilt") as detexmined by Mana.gq and as
reasonably necessary for the operation ofPC.

(ii) PC, on behalf of itself and each Physician, agrees that any amounts
received by it or any Physician on or after the Commencement Date with respect to any
accounts receivable or net practice revenue shall be held in trust for the benefit of
Manager and deposited, in the form received, in the Holding Ace:ount immediately upon
receipt by PC or arty Physician, PC on behalf of itself and each Physician, shall ensure
that ll1l third parties make payments of aecounts receiveble and net practice irevenue
directly to the Holding Account.

(iii) PC agrees to execute and deliver from time to time and at any time all
sooh documents and instruments as may reasonably be reqllired by Manager to effectuate
the foregoing provisions in this Section 4(c) and to extend or amend such documents and
instruments as may be required from time to time.

(d) PC Payment of Professional Expenses. PC shall be required to pay comp,ensation
costs to Physicians and optometrists, i( any ("Professional ExpenSes"), from the P,C: Paytoll
Account, Manager mall have no obligation to make any payment from the LCA-Vision :Account
for Professional Expenses.' ,

(e) Payment of Management' Fcc. Manager shall make payments on bebalr of PC
from the LCA-Vision Account for payment of the Management Fee.

S. Repreaentations and Warrantiea.

(a) Representations and Warranties of PC. PC makes the following representations
and warranties to Manager, each of whicn is material and is being relied upOn by Manager.

(i) PC's Comorate Status, PC is .a professional service corporation duly
organized, validly existing and in good standing under the laws of the State of Texas, is
authorized to engage in the practice of medicine and has full corporate power and
authority to hold property under lease and to enter into and perform its obligations under
this Agreement.

(Ii) Authorization. The execution, delivery and 'performance by PC of this
Agreement have been duly authoiized by all necessary corporate action on the part of PC.
and the intended operation of tli.e Refi:active Equipment pursuant to the terms of this
Agreement is not inconsistent with PC's Certificate of Incorporation or Bylaws. does not
contravene any laws or governmental rule. regulation or order applicable to it, and this
Agreement constitutes a le&al. valid and binding agreement of PC, enforceable in
accordance with its tenns. '

(iii) Governmental Approvals. No consent or approval of, giving of notice to.
registration with, or taking of my other action in respect of, any state, federal or other
governmental authority or agency is required with respect to the execution, delivel')' and
perfonnance by PC of its obligations under this Agreement or, if any such approval.
notice, registration or action is required, it has been obtained.
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receiver, trustee, or liquidator of PC or ali or a substantial part of the assets of PC IIIld the
same is not dismissed or vacated within sixty (60) days thereafter.

(co) Termination Without Cause. Manager may terminate this Agreement prior to its
expiration upon ninety (90) days written notice to PC.

(d) PC's Continuing Obligations. The parties agree that, in the event of termination
of this Agreement by Manager, PC shall remain liable to pay to Manager all amounts owed to
Manager which have accrued (Whether Or not invoiced) prior to such termination. The: security
interest pursuant to Section 3(a)(ii) shall remain in full force and effect until all Management
Fees required to be paid by PC to Manager under this Agreement have been paid in fiJI!.

(e) Use of PC's Name and Other Infonnation. PC and each of its physicians agree
that upon tennination of this Agreement for any reason, all rights held by PC and/or its
physicians to use the nanie "LCA-Vision," "LasikPlus," or any other name of any subsidiary
company of LCA·Vision or any name with the words "LCA-Vision" in its title shall expire.
Manager shall be entitled to the continued use of any information obtained by it during the
course of this Agreement without restriction and such records shall not be removed or dcstroyed
by PC; provided, that the medical records of PC shall remain the property ofPC.

(f) Return ofPrcmises. Upon the expiration or tennination of this Agreement for any
reason, PC shall vacate the Premises.

10. Insurance.

(a) Professional Liability Insurance. PC shall maintain professional liability
insuranee (including malpractiee insurance), for itself, and for each of its physicians and
technologists providing services hereunder in the minimum amount of One Million Dollan
($1,000,000.00) for each oceurrence and Three Million Dollars ($3,000,000.00) in the ailP'egate.
PC sbal1, from time to time, furnish appropriate evidence to Manager of the existence of such
insurance, which (if available) shall contain a provision whieh gives thirty (30) days' notice of
cancellation or modification to Manager. PC agrees that it will acquire or cause its employees
(and independent contractors) to acquire, if requested by Manager, applicable "tail" coverage for
all ofPC's physicians (and PC itself) if this Agreement is ternlinated for any rcason. PC shall
payor cause its employees (or independent contractors) to pay any premium charged for such
tail policy or policiQS. This provision shall survive the termination ofthis Agreement.

(b) General Liability and Casualty Insur!lll!ie of Manager. Manager sball, at its
expense, provide and maintain comprehensive publie liability insurance against claims for bodily
injury, death and/or property damage arising out of the use, ownership, possession. operation or
condition of the Office, together with such other insurance as may be requited by law or
reasonably determined to be necessary by Manager. All said insurance shall name both Manager
and PC as parties insured IlDd shall be in form and amounts, and underwritten by insurers
satisfactory to Manager. Manager shall furnish to PC, upon request, certified copies or
certificates of the policies of such insurance IlDd each renewal thereof, Each insurer must agree,
by endorsement upon the policy or polides issued by it, that it will give PC not less than thirty
(30) days written notice before such policy or policies are canceled or altered. and WIder the loss,
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Compensation
Provisions of Physician Contracts
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EXHIBIT "A"
: Premjses

3700 Buffalo Speedway, Suile 325
HoUston, Texas 77098



ExmBIT "B".
Management Fee

The management fee shall be equal to the gross revenues earned by the PC less any expenses
incurred by the PC.

690397.04
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EXHIBIT "D"
Equipment
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LPT EMPLOYMENT AGREEMENT

1. Employment

THIS EMPLOYMENT AGREEMENT (the "Agreement"), dated as of Novemller 24,
2003, (the "Effective Date"), is by and between LasikPlus of Texas, P.C. ("LPr), and
Federico Mattioli, MD ("Physician") (collectively "the Parties").:

LPT operates vision correction clinics, including those listed on Exhibit A
(referenced herein, with such other locations asLPT may establish in Texas, as the
"Clinics").. Physician is an ophthalmologist licensed to·practice medicine in the State of
Texas, LPT desires to employ Physician to provide ophthalmology services, including but
not limited to PRK, LASIK and related laser services at the Clinics. The Clinics are
managed by LCA-Vision Inc., a Delaware corporation, and its affiliates and subsidiaries
(collectively, the "Manager"). As of the Effective Date, this Agreement amends and
supercedes any and all prior agreements between the Physician and LCA-Vision Inc. and
its affiliates, including any and all prior employment agreements.

The Parties agree as follows:

1.1. Physician's employment shall commence as of NlY!e""b(!lrS!!"; 2003, and
continue until terminated in accordance with Section 2 of this Agreement.

1.2. LPT reServes the right to implement, amend and terminate policies relating to
the employment of its employees and their employment benefits, provided that
they do not substantially impair Physician's rights under this Agreement.
Physician shall not be entitled to any paymerit or benefit other than those
expressly provided for herein.

1.3. Physician shall have no authority to act on behalf of or bind LPT or its
affiliates with respect to any agreement.

1.4. Physician shall have no interest in the ownership of the equipment, accounts
receivable, medical and other patient records (subject to applicable law
regarding access to patient records), books of accounts, or other property,
including both tangible and intangible assets of LPT or its affiliates. The
intangible assets covered by the terms of this Section include, without
limitation, any good will or going concern value associated with LPT's
business, name, service mark, or any logo or other device utilized in
connection with LPT's medical practice or any other business activities in
which LPT may engage.

1.5. LPT shall have the right to contract on any basis with any physicians LPT
wishes to employ or retain.

2. Services and Duties. Physician agrees to the following:



2.1. To perform services in accordance with the terms and conditions of this
Agreement, LPT's policies, rules and regulations, as may be in effect from time
to time, and the lawful directions of LPT's board of directors and authorized
officers (including those of LPT's affiliates), with Physician independently
exercising his professional judgment in the provision of services. care,
treatment to, and referral of patients.

2.2. To devote his reasonable best efforts to the provision of ophthalmological
surgical procedures, including but not limited to PRK, LASIK and related laser
services, and related services at the Clinics. inclUding pre-operative and post
operative care for laser vision correction and such other services as LPT may
request, with such services being provided by Physician solely at the Clinics
unless otherwise directed by LPT.

2.3. To provide such professional medical services as necessary or appropriate to
conduct and operate a medical practice, including butnot limited to serving as
a laser surgeon, at the practice locations listed on Exhibit A and at any
substitute or additional practice location designated by LPT (collectively. the
"Practice Locations"). All services provided hereunder shall be in accordance
with current standards of care in the medical community, the laws of the State
of Texas and the credentialing and quality criteria adopted by LPT. Physician
shall exert his best efforts to the affairs of LPT. .

2.4. To maintain licensure to practice medicine in the State of Texas, remaining in
good standing at all times; to hold and maintain his specialty board
certification, if applicable; and to hold and maintain federal and state
registrations to prescribe and dispense controlled substances. In addition,
Physician hereby agrees to use his best efforts to procure board certification as
soon as possible, recognizing the timing of such certification is SUbject to the
American Board of Ophthalmology certification process. Physician recognizes
and agrees that failure to procure such certification prior to December 31, 2004
shall constitute a breach of Physician's obligations hereunder.

2.5. To participate in continuing medical education programs as are required or
appropriate to maintain skills compatible with standards of medical care in the
community.

2.6. To maintain current certification in the use of all refractive surgery instruments
used at the Clinics.

2.7. Physician hereby represents and warrants that his eXisting professional
malpractice insurance policy will cover Physician while delivering services as
an employee of LPT pursuant to this Agreement or that he will otherwise obtain
comparable insurance coverage (including tail coverage). Physician further
represents and warrants that his policy shall have minimum limits of
$1,000,000 per incident and $3,000,000 in the aggregate and shall be with an
insurance company reasonably acceptable to lPT. LPT may reimburse
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Physician up to (but not exceeding) $10,000 per year for the cost of such
insurance. Physician shall provide lPT written evidence of coverage under
Physician's professional malpractice policy. If Physician at any time is no
longer covered by his existing insurance or the insurance covering physiCian
during the term of this Agreement, Physician hereby agrees that he shall, at his
cost, promptly obtain "tail" insurance covering Physician for any acts or
omissions during the Term of this Agreement. In addition, Physician shall fUlly
cooperate with any reasonable risk prevention or risk management activities of
Physician's and lPT's insurer(s), and, at LPT's request, shall participate in any
risk management discount program for which Physician may qualify.

2.8. The Physician hereby represents and warrants that the Physician is currently
not bound by a non comp.ete or other restrictive covenant limiting his ability to
practice medicine (inclUding ophthalmology) from any previous employer and
that to the extent lPT, Manager or any of their affiliates or subsidiaries is
named or otherwise implicated in a compliant, lawsuit or similar action in
connection with Physician'S prior employment, Physician shall fully indemnify
LPT, Manager and any of their affiliates or subsidiaries in connection therewith.

2.9. To provide services at the Clinics as prOVided in Exhibit A, or as LPT otherwise
provided. Physician shall provide the Manager with reasonable advance
written notice of any inability of Physician to perform scheduled services
including thirty (30) days' advance notice of any vacation or leave of absence.

2.10. To not delegate his responsibilities hereunder without the prior written consent
of LPT.

2.11. To independently exercise his professional medical judgment in rendering and
oversight of services, care, treatment to, and referral of patients.

3. Compensation.

3.1. LPT or its affiliates shall have full discretion and authority to establish fees to
be charged for services provided to patients, including those services provided
by Physician hereunder.

3.2. All patients seen or treated by Physician pursuant to this Agreement shall be
patients of lPT or its affiliates. LPT shall bill and collect all professional fees
attributed to services rendered by Physician pursuant to this Agreement. To
the extent allowable by law and the policies, procedures, and requirements of
any third-party payor involved, lPT shall bill in lPT's name. Physician shall
cooperate fully with LPT in all activities necessary to collect such fees,
irielOtlingperriiitting· LPT to bill as agent in circumstances where LPT is unable
to bill in its own name. Physician shall remit to LPT immediately all money
received from any third party including but not limited to, patients and third
party payors, for services rendered by Physician pursuant to this Agreement.
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• the plea of guilty or nolo contendere to, or conviction for, the commission of a
felony offense by Physician;

• Physician's violation of the Code of Medical Ethics;

• termination of Physician's professional liability coverage and inability to obtain
substitute coverage;

• Physician's having committed any actions or inactions which pose a threat to
the health or safety of patients;

• Physician's engaging in fraud, embezzlement, or the like;

• Physician's abuse of any chemical substance;

• Physician's material breach of Sections 8 or 9 of this Agreement;

• Physician's substantial failure to perform adequately all of the duties
appropriate to the scope of his employment; and

• Physician's death or disability (defined herein as Physician's incapacity due to
physical or mental illness, resulting in physician being absent from the
performance of his duties with LPT for a period of four consecutive months.

4.3. Physician may terminate this Agreement (a) with 120 days advance written
notice to LPT or (b) immediately if LPT is in material breach of this Agreement
and such default continues for a period of thirty (30) days after Physician gives
written notice thereof to LPT. Physician acknowledges that LPT relied on
Physician's assurances of employment in the Houston, Texas market in
making a decision to expand into the Houston, Texas marketplace. As a
result, notwithstanding any provision herein to the contrary, Physician agrees
that, upon execution of this Agreement, if (a) Physician chooses not to
commence employment with LPT on or about November 24, 2003 (or on such
dates as otherwise mutually agreed by the Parties) or (b) Physician tenninates
his employment with LPT within six (6) months of the Effective Date, other than
if LPT is in material breach of this Agreement, then Physician shall pay LPT a
lump sum of one hundred thousand dollars ($100,000) to compensate LPT for
its damages, both economic and non-economic, in connection therewith. Upon
execution of this Agreement, if LPT terminates Physician within three (3)
months of the Effective Date of this Agreement other than if Phyisician is in
material breach of his obligations hereunder, LPT shall pay Physician
guaranteed minimum payments of $10,000 per month for the months
remaining, up to a maximum aggregate payment of $30,000.

4.4. Upon notice of termination and thereafter, Physician and LPT shall cooperate
fUlly with LPT in (a) the orderly transfer of all patient care services and related
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functions under this Agreement from Physician to LPT or its employees or
affiliates and (b) any litigation in which physician and LPT are involved.

5. Additional Benefits. Physician shall also be entitled to those benefits as provided in
Exhibit C attached hereto.

6. Personnel.

6.1 Manager shall provide Physician with such non-physician support personnel (the
"Support Personnel") which are necessary, as determined by Manager or LPT,
as the case may be, to effectively and efficiently conduct, manage, and operate
the Practice Locations. Manager or LPT, as the case may be, shall be
responsible for hiring and discharging Support Personnel at the Practice
Locations,

6.2 Physician will oversee the clinical duties performed by Support Personnel at the
Practice Locations in order for Physician to maintain appropriate standards of
professional quality assurance and quality control of services rendered to LPT's
patients, and the medical records and reports related thereto,

7. Managed Care Agreements. All agreements with health care service plans, hospital
service plans, health maintenance organizations, independent ,practice associations
and other purchasers of medical services ("Plans"), for the provision of Physician's
professional medical services for laser vision correction or related services for
individuals covered by such Plans, shall be entered into in the name of LPT. LPT
shall have sole responsibility for negotiating all such agreements with respect to
Physician'S services and Physician shall participate in all Plans with which LPT has
such an agreement.

8. Restrictive Covenant.

8.1. Covenant Not to Compete. Physician agrees during the Term of this Agreement
and for eighteen (18) months after termination of Physician's employment with
LPT to not:

8.1.1. engage in any manner in the delivery of laser vision correction services
(other than as an employee of LPT) in the Restricted Area including, but
not limited to, directly or indirectly, owning, managing, joining, operating,
controlling, contracting with, being employed by, acting in the capacity as
officer, director, trustee, shareholder, member, or partner, or consultant, or
participating in Or being connected in any manner with the ownership,
management, operation, or control of any person, firm, or corporation
providiJlg laser vision correction services or facilities. For purposes herein,
the Restricted Area is defined as: A radius of twenty (20) miles from, or in
any county contiguous to the county in which, any laser vision facility
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owned, operated or managed by LPT or LeA-Vision Inc., or any subsidiary
or affiliate thereof in the State of Texas as of the Effective Date of this
Agreement or as of the date of termination of Physician's employment with
LPT. The parties agree and acknowledge that as of the Effective Date
LPT, LeA-Vision Inc. and/or their subsidiaries or affiliates own, operate or
manage those centers listed in Exhibit 8 attached hereto.

8.1.2. induce or attempt to induce any healthcare facility or provider of health
care services with a referring relationship with other physician employees
or with LPT to terminate or alter that relationship; or

8.1.3.directlyor indirectly, induce or solicit any of LPT's patients, regardless of
their location, to obtain professional medicaL services from any business.
corporation, partnership or entity other than LPT's or from any person who
is not an employee or affiliate of LPT; provided, however, that the foregoing
shall not prohibit a bona fide referral of a patient to another provider of
professional medical services if such is medically indicated and necessary
for such patient.

8.2. No Solicitation of Employees. Any and all staff employed by LPT or Manager,
as the case may be, to provide patient care or other services at the vision
centers operated and maintained by LPT or Manager, as the case may be,
shall be considered "Protected Persons' for purposes of this Agreement or
Physician's employment. Until two years following the date of termination of
this Agreement, Physician shall not, directly or indirectly, solicit, induce,
recruit, hire, encourage or influence (or seek to solicit, induce, recruit,hire,
encourage or influence) any of the "Protected Persons' to terminate his or her

. employment contract with LPT or Manager, as the case may be.

8.3. Remedies. Physician agrees that LPT would suffer immediate and irreparable
harm by a breach of Section 8.1 or Section 8.2. In the event of Physician's
actual or threatened breach of the provisions of Sections 8.1 or 8.2, LPT shall
be entitled to an injunction against said breach by Physician. and Physician
hereby consents to such injunction by a court in accordance with the laws of

. the State of Texas and upon notice to Physician, and an opportunity to be
heard; prOVided, however, that LPT ,shall not be prohibited from pursuing any
other remedies for such breach or threatened breach, including, without
limitation, recovery of damages from Physician. The record or beneficial
ownership by Physician of 1% or less of the outstanding capital stock of any
publicly traded company providing medical services or facilities described in
Section 8.1.1 hereof shall not be deemed to be in violation of that Section so
long as Physician is not an officer, director, independent contractor, consultant
or employee of such company.

8.4. Enforcement. It is further agreed that if a court determines the aforesaid
covenants not to compete or non solicitation of employees to be unreasonable
as to time or area or otherwise,the parties consent to the reformation of the
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covenants by such court, and LPT or Manager, as the case may be, shall be
entitled to enforce the covenants for such period of time and within such area
and otherwise as may be determined to be reasonable by such court.

9. Confidentiality.

9.1. Physician expressly acknowledges that during the term· of this Agreement,
Physician may have access to trade secrets, proprietary information, and
confidential information of LPT or Manager, as the case may be including but not
limited to patient records, market share, referring physicians, the identity, names,
addresses, telephone numbers and medical history of existing patients and
prospective patients, as well as referral sources, business plans, strategic plans,
information technology systems, marketing plans, and methods of doing
businelils. Physician expressly agrees that all such information shall be and shall
remain the property of LPT or Manager, as the case may be, and that Physician
shall not duplicate, photocopy, transcribe for the purpose of removing, or remove

. any such information, data, records, or property from the Practice Locations in
which Physician renders service. Physician further agrees that both during and
after the term of this Agreement, Physician shall protect and preserve the
confidential and proprietary nature of all such information and;shall not disclose
such information to any other person or entity, except to the extent required to
carry out the duties and responsibilities set forth herein during the Term or as
may be otherwise required by law; or use such information to Physician's
advantage or to the advantage of any other person or entity, except to the extent
necessary and consistent with his duties and obligations hereunder. Physician
agrees to deliver or return to LPT at LPT's request at any time or upon
termination or expiration of Physician's employment or as soon thereafter as
possible all documents, computer tapes and disks, records, lists, data, drawings,
prints, notes and written information (and all copies thereof) furnished by LPT
and its subsidiaries or affiliates or prepared by Physician in the course of his
employment.

9.2. In the event a court determines Physician has breached Subsection 9.1,
Physician shall pay to LPT, as liquidated damages, the sum of one hundred
thousand dollars ($100,000). The Parties agree the covenant in Subsection 9.1
is of extraordinary value; in the event of its breach, pecuniary damages to LPT
would be very difficult to ascertain; and the liquidated damages fIXed herein
represent a fair and reasonable estimate of such damages. In the event of
breach of Subsection 9.1, the liquidated damages shall be paid or sufficient
security for such payment acceptable to LPT shall be furnished to LPT within 10
days entry of final judgment against Physician. It is further agreed that LPT
would suffer immediate and irreparable harm by a breach of Subsection 9.1. In
the event of Physician's actual or threatened breach of Subsection 9.1, LPT shall
be entitled to an injunction against such breach and any further breach by
Physician until the liquidated damages are paid in full or security for such .
payment satisfactory to LPT is furnished by Physician. Physician hereby
consents to such injunction.
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10.lndemnification. To the extent not covered by insurance, each Party shall hold
harmless and indemnify the other Party, its successors and assigns, from and against
any and all claims, actions, Causes of action, verdicts, demands, orders, judgments,
settlements, liabilities, losses, costs, obligations, damages, expenses, offsets,
deductions, refunds, recoupments, or penalties resulting ·from or attributable to any act
.or omission of the first Party; provided, however, that this section shall be of no force
and' effect in the event that it results in a denial or reduction in insurance coverage
under an applicable insurance policy.

11. Life Insurance. Physician acknowledges that LPT shall have the right, at its sole
expense, to procure insurance on Physician's life of which LPT or its designee shall be
the sole beneficiary, and agrees that he shall take all such action, submit to such
examinations, and execute all such documents as are reasonably necessary to enable
LPT to obtain such coverage. In the event of Physician's termination from
employment with LPT, Physician may have the right and privilege, upon thirty (30)
days' written notice and to the extent allowed by the policies, to purchase all policies
of whole life insurance then owned by LPT on Physician's life by tendering to LPT the
amount of the cash surrender value, if any, together with any unearned premium on
said policies. Furthermore, LPT agrees that it shall not cancel any term life insurance
policy under which Physician is tlien insured without first giving Physician thirty (30)
days' written notice of its intention to cancel any of said policies and without first giving
Physician the opportunity to continue such policy, if permitted by such policy, by
Physician's assumption of the payment of premiums therefore. .

12.Records. Physician will maintain accurate records in the manner and form prescribed
by LPT. All records, documents, notes, files or other materials, whether or not secret
or confidential, which Physician prepares, receives, collects or otherwise acquires in
the course of his employment shall be the sole property of LPT and upon expiration or
termination of Physician's employment, Physician shall promptly deliver to LPT, but in
no event later than 5 days from the date of expiration or termination, all such records,
documents, notes, files or other materials, inclUding any and all copies thereof.

13.Contracts of LPT. Physician will have no authority to enter into any contracts binding
upon LPT or its affiliates or to create any obligations on the part of LPT or its affiliates
except as specifically authorized in advance in writing by the Manager or LPT.

14.Entire Agreement; Amendments. This Agreement, including any exhibits,
schedules, lists and other documents and writings referred to herein or delivered
pursuant hereto, all of which form a part hereof, contains the entire understanding of
the Parties with respect to its subject matter. This Agreement may be amended only
by a written instrument dUly executed by all Parties or their respective heirs,
successors, assigns, or legal personal representatives.

is.Assignment. Physician may not assign any of his rights or delegate any of his duties
or obligations under this Agreement. The rights and obligations of LPT under this
Agreement shall inure to the benefit of, and shall be binding upon, the successors and
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assigns of LPT. For purposes of this Agreement, "successors' shall include, without
limitation, successors by way of share exchange. merger, consolidation,
reorganization or sale of all or substantially all of LPT's assets.

16.Waiver of Breach. No condition of this Agreement can be waived except by the
written consent of the parties.

17.Notices. All notices pursuant to this Agreement shall be given by certified mail
properly addressed with appropriate postage paid thereon, telegram,telex,'telecopier
or facsimile transmission, and shall be deemed to be dUly given and received on the
date of delivery if delivered personally, date of receipt, as evidenced by return receipt
if mailed, upon acknowledgment of receipt of electronic transmission if sent by
telecopier or facsimile transmission, or on the first day after delivery to the telegraph
office if given by telegraph. Notices shall be sent to the following addresses:

If to Physician:

Federico Mattioli, MD 
1614 Monarch Oaks
Houston, TX 77055

If to LPT % the Manager:

LCA-Vision Inc.
General Counsel & Senior Vice President
7840 Montgomery Road
Cincinnati, OH 45236

or to such other address as either party may have furnished to the other in writing in
accordance herewith, except that notices of change of address shall only be effective
upon receipt.

is.Gender; Number. Whenever the context of this Agreement so requires, the
masculine gender shall include the feminine or neuter, the singular number shall
include the plural, and reference to one or more Parties hereto shall include all
permitted assignees of the Party.

is.Governing Law and Forum. This Agreement shall be governed by the laws of the
State -,of Texas, and all actions, suits, or other ,proceedings with respect to this
Agreement shall be brought only in an appropriate court sitting in the State of Texas.

20. Severability, In the event any provision of this Agreement, or the application thereof
to any person or circumstance, is held by a court to be invalid, illegal or unenforceable
in any respect, such invalidity, illegality or unenforceability shall not affect any other
provision of this Agreement.
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21.Further Assurances. Each Party shall perform further acts and execute further
documents as may be reasonably necessary to carry out this Agreement.

22.Survival. Except as otherwise expressly provided, the obligations contained in
Sections 8 and 9 shall survive the expiration or termination of this Agreement.

23. No Third-Pary Beneficiaries. Nothing in this Agreement shall be construed to the
benefit of any third party (other than affiliates of LPT or LeA-Vision, Inc.) unless
expressly named herein and designated to inure to such party's benefIt.
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OFFICE LOCATIONS

Houston, Texas

EXHIBIT A
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From: Mattioli, Fred
Sent: Tuesday, October 16, 2012 1:16 PM
To: Thomas, Dave; Celebrezze, Michael
Subject: resignation of Dr Mattioli

October 16,2012

lVlr. David Thomas, Co-CEO, COO

1



Mr. Michael Celebrezze, Co-CEO, CFO

..LCA Vision, Inc.

. 640 Montgomery Rd

Cincinnati, OH 45236

Cc: Texas Medical Board

Re: Resignation from Employment

. ,DearDave and Mike:

After careful consideration, I am writing this letter to provide you with formal notice of my plans to resign from
employment with LasikPlus/LCA Vision effective on November 16, 2012.

If you need any assistance in recruiting for my replacement, I am more than willing to assist in this process
during my remaining time. Similarly, if you would like, I will make myself available to help in coordinating
visits from Texas surgeons Drs. Whiteside, Smith, and Webster from Austin, Dallas, and San Antonio.

In compliance with Texas Medical Board, Notice to Patients on the Departure ofa Physician, I am required to
send letters to all patients I have seen for the past 2 years notifying them of discontinuance ofpractice at this
location and by placing written notice in the office. Please provide me with the names and addresses of these
patients or if you complete patient notification internally, please send me confimlation ofcompletion.

, have appreciated all that we have been able to accomplish together over the past nine years, and I wish you
'tinued success with LasikPlus.

2



Sincerely,

Fred Mattioli, MD

If you are not an intended recipient, use and disclosure of this message are prohibited. If you received this
transmission in error, please notify the sender by reply e-mail and delete the message and any attachments.
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