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MEMORANDUM OPINION

A jury found Sam Wiley guilty of sexual assault and sentenced him to twenty
years’ confinement and a $5,000 fine. Wiley appealed.

Wiley’s appointed appellate counsel has filed a motion to withdraw and an
Anders brief, asserting that he has diligently reviewed the appellate record and that, in

his opinion, the appeal is frivolous.! See Anders v. California, 386 U.S. 738, 87 S.Ct. 1396,

! Wiley’s appointed attorney complied with all the requirements in Anders cases, as announced prior to
Kelly v. State, No. PD-0702-13, ___ SW.3d. ___, 2014 WL 2865901 (Tex. Crim. App. Jun. 25, 2014). He did


http://www.lexis.com/research/buttonTFLink?_m=92b9c809a3b6854def158af7fe54aa3b&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2003%20Tex.%20App.%20LEXIS%205334%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=4&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b386%20U.S.%20738%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlb-zSkAz&_md5=63e413ec01dfa32b391caff9d3cf139c

18 L.Ed.2d 493 (1967). Wiley has filed a pro se response; however, he does not raise any
arguable issues.?

In an Anders case, we must, “after a full examination of all the proceedings, ...
decide whether the case is wholly frivolous.” Id. at 744, 87 S.Ct. at 1400; accord Stafford v.
State, 813 SW.2d 503, 509-11 (Tex. Crim. App. 1991). An appeal is “wholly frivolous” or
“without merit” when it “lacks any basis in law or fact.” McCoy v. Court of Appeals, 486
U.S. 429, 439 n.10, 108 S.Ct. 1895, 1902 n.10, 100 L.Ed.2d 440 (1988). We have conducted
an independent review of the record, and because we find this appeal to be wholly
frivolous, we affirm the judgment.

We grant appointed counsel’s motion to withdraw from representation of Wiley.
Notwithstanding this grant, appointed counsel must send Wiley a copy of our decision,
notify him of his right to file a pro se petition for discretionary review, and send this
Court a letter certifying counsel’s compliance with Texas Rule of Appellate Procedure
48.4. TEX. R. APP. P. 48.4; see also Ex parte Owens, 206 SW.3d 670, 673-74 (Tex. Crim.

App. 2006).

not have the benefit of Kelly at the time the motion to withdraw and the Anders brief were filed. He did,
however, notify Wiley of his right to obtain and review the record and to file a response to the motion to
withdraw and Anders brief. Wiley filed a lengthy response that cites to the record. Based on the notice
provided by counsel and the response filed by Wiley, we find it unnecessary to require appointed counsel
or this Court to take any additional steps or procedures, as discussed in Kelly. We note that Wiley makes
no complaint, request, or suggestion that causes this Court to question whether the record was made
available to him for his review, if he desired to have it.

2 Wiley's pro se response does not contain proper proof of service; however, to expedite this matter, we
implement Appellate Rule 2 to suspend Rule 9.5’s proof-of-service requirement for this document only.
Additionally, Wiley’s motion requesting suspension of the rules of appellate procedure to allow him to
file only the original of his pro se response is granted.
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Before Chief Justice Gray,
Justice Davis, and
Justice Scoggins
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