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A jury found appellant Ryan Hanson guilty of capital murder. See Tex. Penal Code
Ann. 819.03(a)(2) (West 1994). Pursuant to thejury’ sfindings at the punishment phase of tria, the
didrict court assessed punishment at lifeimprisonment in the Texas Department of Criminal Justice,
Ingtitutional Division. See id. § 12.31; Tex. Code Crim. Proc. Ann. art. 37.071, 8 1 (West Supp.
2001). Appellant chalengeshisconviction by forty-one pointsof error. Wewill modify thejudgment

and, as modified, affirm the conviction.

DISCUSSION
Legal and Factual Sufficiency
By his thirty-seventh through fortieth points of error, appellant argues that the

evidence s legally and factualy insufficient “to sustain the alegation that appellant committed the



offense of capital murder as aparty” under either section 7.02(a)(2) or section 7.02(b) of the Texas
Penal Code. See Tex. Penal Code Ann. § 7.02(a)(2), (b) (West 1994).!

The record reflects that the body of John Davis Cavness, J., the victim, was found
on the kitchen floor of his two-bedroom house on the evening of January 19, 1998. He had been
stabbed and beaten. Elizabeth Peacock, Travis County Deputy Medica Examiner, testified that
Cavness's head had sustained numerous blows, which were consistent with being hit by a hammer,
and therewere six cutsto his throat, which were consisent with being cut by a knife. He also had
defensive wounds on one hand. A knife was found in the kitchen sink, and several of Cavness's
personal belongings were missing from his house.

AlvinaRaney, afingerprint specialist withthe Augtin Police Department, testified that
one fingerprint matching appellant’ s known prints was found on the door jam between the master
bedroom and the bathroom. A print from Chris Kotaska was found on a beer bottle sitting on the
coffeetablein the livingroom. Two printsmatching David Ludwick’ sprintswere found onthe wall
and door jam in the kitchen above where Cavness's body was found.

Cavness had lagt been seen dive on the night of January 16 at the Rainbow Céttle
Company, an Austin bar and nightclub. He had been in the company of appellant, Ludwick, and
Kotaska. Ludwick and Cavness knew each other from previous encounters at the club. A witness
for the State testified that he observed Ludwick introduce appellant and Kotaska to Cavness.
Cavness purchased drinksfor Ludwick, appellant, and Kotaska, among others, during the course of

the evening. The witness dso saw Ludwick and Cavness dancing together later and testified that

! Liability as a party is liability for the crimind acts of another. See Tex. Penal Code Ann.
88 7.01, .02 (West 1994).



appellant spent most of the evening in the pool table area of the club. The witness left the club at
12:30 am.

Cavness's neighbor testified that at approximately 2:30 am., January 17, she heard
the arrival of at least three people at Cavness's house. Thirty minutes later she heard two or three
Voices.

Shortly thereafter, appellant, Ludwick, and Kotaskaarrived at theapartment of Chase
Coulter. The three had been staying with Coulter for several days. According to Coulter, Ludwick
coordinated ahasty collection of the personal belongings of the three and the packing of those things
into a truck in the apartment parking lot. During the flurry of activity by Kotaska and Ludwick,
appdlant was either vomiting or lying onabed. The three men left Coulter’s gpartment together in
the truck.

On January 19 a few blocks from an El Paso bus station, witness Julie Chavez saw
appellant get out of the driver’ s side of atruck later identified as belonging to Cavness. Chavez also
saw Ludwick get out of the passenger’s sde of the truck. Appellant and Ludwick abandoned the
truck.

Appellant and Ludwick were apprehended at separate locations in Los Angeles,
Cdifornia. When appellant was arrested, he had in his possession a watch matching the brand and
model of a watch missing from Cavness s house. After his arrest, appellant gave the following
statement:

My name is Ryan Andrew Hanson. . . . | am currently in jal at the Los Angeles
Police Department. . . .



When | was in Austin, Texas | was waking down the street and | met David
Ludwick. [Ludwick] told meif | needed aplaceto stay | could stay with him. When
| got there Chris [Kotaska] was already staying there. . . . We were there less than
aweek. When we moved out we went to [Coulter’ s apartment]. [Ludwick] knew
[Coulter] and called him and said he needed a place to stay. . . .

We were at [Coulter’s apartment] three or four days. We had planned on going to
L.A. | wanted to go and he wanted to go and it was better than going done. We did
not have any money and | got my last paycheck . . . onthe Friday before we left.

... Weleft [Coulter’s gpartment] onthe bus and went to Guadaupe. We got off the
bus and went to the apartments across the street from the Rio Grande Coffee
House. ... We got astereo from aguy that owed [ Ludwick] some money.

Fromtherewe went towards Sixth Street. Alongtheway [Ludwick] sold [the Stereo]
to a guy on Sixth Street. Wewent to abar . . . [and] played pool there and had a
cigarette outside in the back. We left there after dark, it was dark by then, 7 or 8.

[Ludwick] said that he knew the owner/manager of the [Rainbow Catitle
Company] . ... Wewent there before we played pool and he wasn't there. Wewent
back later and [Ludwick] asked again and he was there. [Ludwick] talked to himfor
about half an hour. We, me and [Kotaska], and met aguy who's last name started
with a“C”. His last name had a 'V in it. We played pool for a long time and
[Ludwick] danced with him. The guy bought usalot of mixed drinks. | must have
had 7 or 8 mixed drinks.

In the bar [Ludwick] came up to me and said, okay, thisiswhat we are going to do.
He is going to take us back to his house, and we are going to rob him, knock him
over the head. | told [Ludwick] I'm not doing nothing. [Kotaska] just pretty much
went along. He said, “Okay, okay”. We taked with this guy named John C. and
played pool and drank, that’s about the jest of it.

Weleft the bar inacab. Thecabwasayellow cab, | think. | don’t remember where
| sat inthe cab, but | think either [Kotaska] or [Ludwick] sat up front. We went to
John’s house.

We got out of the cab and walked up to the house. John opened the door and went
in. | don't know the order of entry into the house. | went straight to the back
bedroomand jumped on the bed. | was concentrating on breathing. If I concentrate
| can control if | throw up or not and | was trying to sop it.

From behind me about 10 or 15 minutes later, | was still on the bed. | heard a dull
thud and | laid there. After that the screaming started going, “Let’sgo, let’sgo, let's
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go”. | got up and went and saw the body onthe floor. | tried not to look at it, | did
not want to look at it. | looked around for things of value. | was not interested in
being there, | did not want to be there any more. | picked up the knife and washed
it off inthesink. | must of got the hammer and | put the hammer inthere. | had been
carrying the hammer all day, | had it in abrown leather knapsack, when we got there,
| had it at the bar with us. | took awatchfrom theliving roomtable. It wasaTimex,
it should be in my property hereinjal. The watch is abrown and black. | don’t
recall taking anything else.

| know what was stolen out of the house. A 35 mm camera with a telephoto lens,
credit cards (Citibank, Exxon, American Express, two or three Visa cards, lots of
department store credit cards, and stereo amplifier, two or three rings, a gold
necklace, and another watch. ... That isadl | can recall being taken.

We left the house and | got in the back seat of the pick up. It was aking cab, Ford,
| am pretty sureit isblack, but | was not paying atention to the color.

We went to [Coulter’ s apartment] and got our clothes. At [Coulter’ s apartment], |
went to the bathroom and threw up. | got back in the cab and went to sleep. We
went graight to El Paso.

We went there because it was on the way to California. In El Paso we went to a
department store, amall. [Ludwick] . . . tried to get a cell phone, heused aVisacard,
Citibank, | think. The salesman picked up it wasn't his and it did not work.
[Ludwick] wastaking to some people outside [arestaurant] and the guy told usthere
were check points outsde of El Paso. [Ludwick] did not want to take the truck any
further. We unloaded the truck and left the truck pretty near the border and got on
abus.

We used the Visa card for gas and the cards were in our possession throughout the
busride. But onone sop wethrew them away.

When we got to Los Angeles we sold the camera, abeeper, acell phone, aring, a
silver bracelet. Fromthissael did not get any money. We stayed & the Hotd Cecil
and [Ludwick] sold [the items] at a pawn shop down the Sreet. . . .

| have drawn a map of the insde of the house and listed what was stolen in my own
writing. | also drew a picture of the knife used in this murder .2

2 Appellant’s written confession was typed in capitd letters only. For convenience we have
reproduced it using both capital and lower-case letters, but we have not altered its substance.
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The sufficiency of the evidence is measured by the elements of the offense asdefined
by the hypothetically correct jury charge for the case. Malik v. State, 953 SW.2d 234, 240 (Tex.
Crim. App. 1997). Inthiscase, thejury charge authorized appellant’ s conviction asaparty to capital
murder pursuant to either penal code section 7.02(a)(2) or (b). When alternatetheories of the offense
are submitted digunctively, ageneral verdict of guilty is proper if the evidenceis sufficient to sustain
aconviction on any of the theories submitted. Kitchens v. State, 823 S.W.2d 256, 258 (Tex. Crim.

App. 1991). In this cause, we find evidence sufficient under both theories.

A. Section 7.02(a)(2)

The Stae is congitutionally required to prove dl elements of murder beyond a
reasonable doubt. See In re Winship, 397 U.S. 358, 361 (1970); Geesa v. State, 820 SW.2d. 154,
156 (Tex. Crim. App. 1991). Inorder to convict gopellant asaparty to capital murder under section
7.02(38)(2),} the State was required to prove thefollowing: (1) another person committed a criminal
offense, (2) the defendant had the intent to promote or assist that person, and (3) the defendant
solicited, encouraged, directed, aided or attempted to aid that person in the commission of the
criminal offense. Tex. Penal Code Ann. 8 7.02(a)(2); see Pesina v. State, 949 S.\W.2d 374, 382 (Tex.
App.—San Antonio 1997, no pet.). Appellant’s points of error focus on the second and third

elements and not the first, which was established by appdlant’ s own statement.

3 Section 7.02(a)(2) provides, “A personiscriminaly responsible for an offense committed by
the conduct of another if . . . acting with intent to promote or assist the commisson of the offense,
he solicits, encourages, directs, aids, or attemptsto aid theother personto commit theoffense.” Tex.
Penal Code Ann. § 7.02(a)(2) (West 1994).



For the Stateto prove the second ement, the mens rea requirement, it was required
to show that gppellant harbored the specific intent to promote or assist the commisson of the of fense.
See Tex. Penal Code Ann. 8 7.02(a)(2). Stated another way, the evidence must show that a thetime
of the offense the parties were acting together, each contributing some part towards the execution
of their common purpose. See Burdine v. State, 719 SW.2d 309, 315 (Tex. Crim. App. 1986). For

the third element, the State had to prove that appellant did some act to assist Ludwick or Kotaska.

1. Lega Sufficiency

The standard for reviewing the legal sufficiency of the evidence is whether, viewing
the evidence in the light most favorable to the jury’ s verdict, any rationd trier of fact could have
found beyond areasonable doubt the essential e ements of the offense charged. Jackson v. Virginia,
443 U.S. 307, 319 (1979); Villalon v. State, 791 SW.2d 130, 132 (Tex. Crim. App. 1990). In our
review of the legal sufficiency of the evidence, we must consider all the evidence that the jury was
permitted, properly or improperly, to consider. Johnson v. State, 871 S.W.2d 183, 186 (Tex. Crim.
App. 1993). Whether the evidence meetsthe standard set out inJackson isaquestionof law. Clewis
v. State, 922 S\W.2d 126, 132 (Tex. Crim. App. 1996).

By his thirty-seventh point of error, appellant clams that the evidence is insufficient
because there isno evidence that an agreement was ever formed between appellant and L udwick or
Kotaska. Appellant arguesthat “hedid absolutely nothing by way of acts, words, or other agreement
that would have encouraged the commission of any crime against Cavness.”

Evidenceis legally sufficient to support a conviction under section 7.02(a)(2) where

theactor isphysicaly present at the commission of the offenseand encouragesthe commission of the



offense “either by words or other agreement.” Burdine, 719 SW.2d at 315; Cordova v. State, 698
Sw.2d 107, 111 (Tex. Crim. App. 1985). The evidence must show that at the time of the offense
the parties were acting together, each contributing some part towards the execution of their common
purpose. Burdine, 719 SW.2d at 315. In determining whether adefendant participated inan offense
as a party, the court may examine the events occurring before, during, and after the commission of
the offense and may rely on actions of the defendant that show an understanding and common design
to commit the offense. Id.; Beier v. State, 687 SW.2d 2, 4 (Tex. Crim. App. 1985).

By appellant’s own admission, he knew of Ludwick’s plan to rob Cavness and to
accomplish the robbery by hitting Cavness over the head. Appellant then went with Ludwick and
Kotaska to Cavness's house, taking his knapsack with him. The hammer used to kill Cavness was
kept by appellant in hisknapsack. He also retrieved the hammer after the killing and washed off the
knife. Appellant maintained and provided the murder weapon—a clear contribution to the common
purpose of robbing Cavness.

Viewing the record in favor of the jury’s verdict, we hold that there was legdly
sufficient evidence to find appdlant guilty under section 7.02(a)(2) and overrule gppellant’s thirty-

seventh point of error.

2. Factual Sufficiency
When conducting afactual -sufficiency review, wedo not view theevidencein the light
most favorable to the verdict. Johnson v. State, 23 SW.3d 1, 6-7 (Tex. Crim. App. 2000). Instead,

we consider al evidencein aneutral light. /d. However, we do not substitute our judgment for that



of the jury and will set asde a verdict only if it is so contrary to the overwhelming weight of the
evidence as to be dearly wrong and unjust. 1d. a 7; Clewis, 922 S.\W.2d at 129.

By his thirty-eighth point of error, gppellant argues that the evidence is factually
insufficient to support conviction under section 7.02(a)(2). Appellant claimsthat he never agreedto
go along with any plan to rob Cavness. He aso points to the testimony of Ricardo LaGrange, an
inmate of the Travis County jail at atime when Ludwick was incarcerated there. LaGrange wrote
to the Travis County District Attorney about his conversations with Ludwick and testified that
Ludwick admitted to committing the murder alone. LaGrange also testified that Ludwick had
completedy disavowed any prior plan between himsdf and the person with him at the time of the
murder and that Ludwick did it himself “dl of asudden.”

Appellant also stresses thetestimony of Coulter that portrayed appellant assick, tired,
and reluctant to pack and leave the morning of the January 17. Coulter stated that appellant was
employed, but Ludwick and K otaskawere not. Coulter dso saidthat appellant waspolite, respectful,
and well-groomed. Two of Coulter’ sneighbors testified that they spent alot of time with appellant
in the days before appellant left Austin. One of the neighbors testified that she saw Ludwick and
Kotaska loading atruck in the early morning of January 17. Coulter and the two neighborsall met
appdlant for the first time approximately three days before Cavness was killed.

However, the record aso contains evidence from gppellant himself about his
knowledge before the attack, his safekeeping of one of the murder weapons, histheft from Cavness's
house after Cavness was dead, and his departure from Austin with Ludwick and Kotaska. Viewing

these facts neutrally, we do not find the jury’ sverdict to be contrary to the overwhelming weight of



the evidence asto be cdearly wrong and unjust; therefore, we overrule gppellant’ sthirty-eighth point

of eror.

B. Section 7.02(b)

To convict appellant as a party under section 7.02(b), the State must prove (1)
appellant conspired with others to commit an aggravated robbery and (2) one of the co-conspirators
intentionally or knowingly (3) caused the death of an individual (4) in the course of committing or
attempting to commit the aggravated robbery (5) in furtherance of the unlawful purpose of the
conspiracy, (6) which should have been anticipated as a result of carrying out the conspiracy.* See

Ruiz v. State, 579 SW.2d 206, 209 (Tex. Crim. App. 1979).

1. Legal Sufficiency
By his thirty-ninth point of error, gopellant argues that the evidence is legally
insufficient to sustain the allegation that he was a party to capital murder under section 7.02(b)
because there isno evidence that an agreement was ever formed between appdllant and Ludwick or

Kotaska. Viewingthe evidencein thelight most favorableto the jury’ s verdict, we must determine

4 Section 7.02(b) provides,

If, in an attempt to carry out a conspiracy to commit one felony, another felony is
committed by one of the conspirators, dl conspirators are guilty of the fdony actually
committed, though having no intent to commit it, if the offense was committed in
furtherance of the unlawful purpose and was one that should have been anticipated as a
result of the carrying out of the conspiracy.

Id. § 7.02(b).
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whether any rational trier of fact could have found beyond areasonable doubt the essential elements
of the offense charged. See Jackson, 443 U.S. at 319.

The record shows that L udwick told appellant about a plan to rob Cavness. The
record also shows that appellant carried a hammer, one of the murder weapons, in his knapsack.
After Cavness smurder, appellant retrieved the hammer, washed off the knife used in the attack, and
left the house with the hammer. Viewing this evidence in alight favorable to the jury’ s verdict, we
hold that the jury could find beyond a reasonable doubt that appellant conspired to rob Cavness.

We overrule appellant’ s thirty-ninth point of error.

2. Factual Sufficiency

By his fortieth point of error, appellant complains that the evidence was factually
insufficient to prove criminal liability under section 7.02(b) of the penal code. We must consider al
evidence in a neutral light and may set aside a verdict only if it is so contrary to the overwheiming
weight of the evidence as to be dearly wrong and unjust. Johnson, 23 SW.3d at 6-7.

Aswe have noted, therecord revedsthat appellant was told by L udwick of aplot to
rob Cavness. After being told of the plan, appdlant left with Ludwick, Kotaska, and Cavness,
carrying the hammer with him. Appellant’ sactions after Cavness waskilled are consistent with the
actions of awilling participant. He washed off the knife. Heretrieved the hammer. He took things
from Cavness's house. Hethen left Augtin with Ludwick and Kotaska. When Cavness s truck was
abandoned in El Paso, it was appellant who was seen getting out of the driver’s side of the vehicle.
When appdlant was arrested, he sill had awatch taken from Cavness's house. The only evidence

that tendsto prove hisunwillingnessto participatein the robbery of Cavnessishisown statement that
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hetold Ludwick, “I’mnot doing nothing.” Jurorsare freeto place whatever value they wish upon
adefendant’ sowntestimony or statements. See Wesbrook v. State, 29 SW.3d 103, 112 (Tex. Crim.
App. 2000). We hold that the jury’s verdict is not so contrary to the overwhelming weight of the

evidence to be clearly wrong or unjust; therefore, we overrule appellant’ s fortieth point of error.

Errors in Indictment
By his eleventh through sixteenth points of error, appellant argues that the district

court committed reversible error when it “submitted the case to the jury on two different theories of
party ligbility, neither of which werealleged intheindictment, after granting adirected verdict onthe
indictment allegation of individual responsibility.” Theindictment alleged that appellant,

while in the course of committing and attempting to commit the offense of robbery,

intentionally cause[d] the death of an individual, namely, John Davis Cavness, J., by

cutting John Davis Cavness, Jr. with aknife, a deadly weapon, and by striking John

Davis Cavness, J. with ahammer, a deadly weapon.
Thus, theindictment alleged that appellant acted asan individual, basing his responsibility on hisown
actions. But the State conducted voir dire on three theories of capital murder—individud liability
for hisactions alone, liability under section 7.02()(2), and liability under section 7.02(b). See Tex.
Penal Code Ann. 87.02(a)(2), (b). At thecloseof the State scase, the appdlant requested adirected

verdict on the indictment.® That motion was granted by the district court asto appellant’ sliability

> Appellant raised thisissue at various points; he filed amotionto forcethe State to elect a theory
of liahility, two motions to quash theindictment, a motion to exclude “party liability” from the trid,
amotion to dismiss the indictment, and objections to the court’s charge. These were either denied
or overruled by the district court.
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as an individual actor. Appellant argues that because the indictment only aleged liability as an
individud actor and that allegation “had been directed out of the case by the court and there was
nothing left from the indictment to submit to the jury.”

The court of crimind appeals hashdd that if the evidence supports acharge based on
criminal responsbility for the actions of another, the court may submit such a charge even though
thereis no such allegation in the indictment. Pitts v. State, 569 S.W.2d 898, 900 (Tex. Crim. App.
1978). In Pitts, the indictment dleged tha the defendant had attempted to “intentionaly or
knowingly cause the death of” an individud but did not allege culpability through the actions of
another. Id. at 899. The charge submitted to the jury included ingructions on capital murder,
attempt, intent, knowledge, “the law of parties or crimind responsibility for the acts of another,
criminal conspiracy, and renunciation of aconspiracy.” Id. Thusthe factsin Pitts are similar to the
facts before us; the difference being that a directed verdict was granted on the indictment allegation
inthiscase. We hold that this difference is not significant and Pitts should be applied in this case.
Because the evidence raised the issue of appellant’s guilt as a party, we hold that the district court
did not err by authorizing appellant’s conviction as a party pursuant to section 7.02.

We overrule appellant’ s deventh through sixteenth points of error.

Unanimity of Jurors

By hisfirst through tenth points of error, appellant arguesthat the district court erred
in submitting the case to the jury without requiring the jury to agree on which subsection of 7.02 was
goplicableto gppellant. The charge was submitted in two separate application paragraphsjoined by

“or.” The Stat€' sclosing argument tothejury included the statement, “ Now, thisdoesn’t mean when
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you get back to the jury room that you necessarily haveto argue[ over] which theory iscorrect.” The
State continued, “Each of you hasto satisfy yourself under one or the other that Mr. Hansonis guilty
of capita murder, but youdon't dl have to agreeon one or theother.” All of appdlant’ sobjections
to the State’ s argument and to the jury charge on this ground were overruled.

Appellant argues tha the failureto require all twelve jurorsto agree on which theory
of party liability applied to appellant violated the United Statesand TexasConstitutionsand the Texas
Penal Code. See U.S. Congt. amends. VI, X1V; Tex. Congt. art. |, § 19, art. V, § 13; Tex. Penal
Code Ann. § 2.01 (West 1994). The Sixth Amendment guarantees aright to tria by jury while the
Fourteenth Amendment houses due process protections, which the Supreme Court has determined
requirejuriesto find every element of acharged offense beyond areasonable doubt. See U.S. Const.
amends. VI, X1V; In re Winship, 397 U.S. at 364. Thepena codealso requiresthat “no person may
be convicted of an offense unless each element of the offense is proved beyond areasonable doubt.”
Tex. Penal Code Ann. 8 2.01. The Texas Constitution includesits own due course of law protection
and the requirement that a defendant charged with a felony may only be convicted by a unanimous
jury. See Tex. Congt. art. |, 8§ 19, art. V, § 13.

We conclude that the jury was allowed to convict appellant without agreeing on
liability under either 7.02(a)(2) or 7.02(b). Wefind no casedirectly on point. However, several cases
may be andogized to provide help in addressing thisissue. First the United States Supreme Court
held in Schad v. Arizona that a state can permit ajury to return a general verdict of guilty without
agreeing that the defendant had committed either premeditated murder or felony murder. Schad v.

Arizona, 501 U.S. 624, 632, 651 (1991). Though it was a divided court, including plurdity,
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concurring, and dissenting opinions, the plurdity seemswilling to allow states to determine, within
due process congraints, what constitutes different offenses. See id. at 632.° If a person is charged
with two different offenses, he may only be convicted of both offenses by a jury that unanimously
agrees that the State has proven every element of each offense beyond areasonable doubt. See id.
Thus, when a defendant is tried for two different and separate offenses, a genera jury charge
including both offenses submitted in the disjunctive would be ingppropriate. See id. In Schad
premeditated murder and felony murder were not different or separate offenses; as defined by
Arizona s penal code, both were part of the single crime of first-degree murder. See id. at 630. The
Court held thisto be a permissible characterization even though premeditated murder and felony
murder involve “alternative mental sates.” /Id. at 632. We note that the Texas Court of Criminal
Appeds had previoudly allowed a general verdict when faced with the same issue. See Aguirre v.
State, 732 S.W.2d 320, 325-26 (Tex. Crim. App. 1982).

The court of crimina appeds has aso held that a defendant charged with capital
murder is not entitled to unanimity as to which of two different underlying felonies—rape or
robbery—the jury found from the evidence. Kitchens, 823 SW.2d at 258. Kitchens asserted that
al twelve jurors had to either find that he committed rape or robbery (or both) to convict him of

capital murder. The jury charge included an dternative submisson of murder in the course of

¢ The plurality even framed the question as one addressing the defining of crimesrather than one
dealing with the unanimity of a jury. See Schad v. Arizona, 501 U.S. 624, 630-31 (1991)
(“[P] etitioner’ sreal chdlengeisto Arizona scharacterization of first-degree murder asasinglecrime
astowhich averdict need not belimited to any one statutory alternative, as against which he argues
that premeditated murder and felony murder are separate crimes as to which the jury must return
separate verdicts.”).
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committing robbery or sexua assault; thus, each juror was alowed to vote guilty if he or she found
that Kitchens committed or atempted to commit ether underlying felony. Id. at 257. The court
rejected Kitchens sargument that such a charge concealed a verdict that was not unanimous. /d. at
258. The court stated, “It is appropriate where the alternative theories of committing the same
offense are submitted to the jury in the disjunctive for the jury to return a general verdict if the
evidenceissufficient to support afinding under any of the theoriessubmitted.” 7d. (emphasis added).
The court continued that a jury need not agree on the “preliminary factua issues which underlie the
verdict.” Id. (quoting Schad, 501 U.S. at 632).

In addition, the court of crimina appeals has held a jury charge that allowed the jury
to find adefendant guilty based on either his own actions or the actions of another (liability asaparty)
was not erroneous. Goff'v. State, 931 SW.2d 537, 544-45 (Tex. Crim. App. 1996). Although the
objectionin Goff was not raised in the same manner appellant raisesit here, the opinion indicatesthat
the court of crimina appeals is not troubled by such asubmission. See id.

The law regarding jury unanimity appears to be that unanimity is required as to the
offense committed but not as to the particular method or means of committing any one offense.
Thus, if ajury is authorized to convict adefendant of either of two different offenses, the jury must
unanimously agreeasto which offense, if either, the defendant committed. But if ajury isauthorized
to convict adefendant on afinding that he committed a single offensein either of two different ways,
the jury need not unanimously agree as to which method of commission the defendant actually

employed.
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Here appellant was charged with the single offense of capital murder. The district
court’ sjury charge, authorizing appellant’ s conviction on afinding that he either assisted another to
commit the offense (section 7.02(8)(2)) or conspired with another who committed the offense in
furtherance of the congpiracy (section 7.02(b)), was analogous to the charge in Kitchens. Thetwo
alternate theories of party liability were merely alternate methods or means by which appellant
committed the one charged offense. Jury unanimity asto whichtheory of party liability applied was
not necessary, and the general verdict of guilt was proper so long as ether theory was proved.

Appellant argues tha because subsections(a)(2) and (b) of section 7.02 of the penal
code assign criminal liability, they are offenses; and because they do not contain the same elements,
they aredifferent offenses. Wedisagree. Section 7.02 does not independently define criminal conduct
or prescribe punishment therefor. Instead, section 7.02 enumerates the various ways in which a
person can be held criminaly responsible for another’ s criminal conduct, as that conduct is defined
elsewhere in the code.

We concludeby noting that even if thedistrict court did commit error, theerror would
be harmless because we have already determined that the evidence in the record was both factually
and legally sufficient under either subsection of section 7.02. We overrule appellant’s first through

tenth points of error.

Motion to Quash the Indictment
By histhirty-sixth point of error, appellant arguesthat section 19.03 of the penal code
and article 37.071 of the code of criminal procedure violate the United States and Texas

Constitutions. See Tex. Penal Code Ann. § 19.03; Tex. Code Crim. Proc. Ann. art. 37.071.
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Specifically, he asserts that these statutes violate the Establishment Clause of the United States
Constitution and article |, section 7 of the Texas Constitution becausetheauthor and sponsors of the
bill creating those statutes “could not articulate areasonable secular purpose for their enactment but
did articulate, at length, the religious purpose for [capital] punishment while siding, infact, with the
viewpoint of a particular and identifiable religious sect.” See U.S. Const. amend. 1; Tex. Const. art.
1, 87.

The court of criminal appeals has addressed the Establishment Clause argument in
Holberg v. State, 38 S\W.3d 137 (Tex. Crim. App. 2000). Thecourt rejected the argument, holding
the statutes constitutional. /d. at 140. However, the defendant in Holberg did not raise the issue
under the Texas Constitution as appellant has here.

Appellant argues that the capital-murder statutes enacted in 1973 in House Bill 200
“endorse the beliefs of fundamentalis Texas protestants over the beliefs of many other [reigions],”
thus violating the Texas Constitution. Article I, section 7 prohibits the expenditure of public funds
to support ardigion. Tex. Const. art. I, 8 7. We find the court’s discussion in Holberg of the
legidative higory of House Bill 200 indructive. See id. at 139. The hill's chief sponsor,
Representative Cobb, stated that it should be enacted “ because the people of Texaswanted the death
penalty.” Representative L eland, opposing passage of thehill, argued that “ stateexecutions viol el
the Ten Commandments prohibition onkilling.” The co-sponsorsof the bill, Represenatives Cobb,
Williamson, and Hollowell, responded with citation to biblical passages that they asserted supported
the death penalty. Id.

In the court’s view,
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it isat least aslikely that the Legislature sactual purpose in enacting the statutes was
the secular one of establishing the gppropriate penalty for certain heinous crimes, and
that the legidators acted as they did because they held one or more of the following
reasonable, secular bdiefs: (1) the death penalty isthe only proportional punishment
for certaincrimes; (2) the death pendty ensures, a aminimum, that the offender will
never harm anyone again; (3) the death penalty may deter some persons (professond
criminas and those already imprisoned for life), and possibly others, from committing
murder; and (4) life imprisonment without parole is not a viable alternative to the
death penalty because (a) capita offenders are a danger to others in the prison
environment, (b) personsimprisoned literaly for life have little incentive to behave
properly, and (c) it isundesirable, costly, and possibly inhumane to keep personsin
prison until they actually die from old age or disease.
Id. a 140. We find the reasoning of the court of crimind appeals applicable to the issue of
constitutionality under the Texas Congtitution; there are ample secular purposes supporting the
enactment of the code provisonsat issue and their enforcement doesnot result in public fundsbeing

used for religious purposes. We overrule appellant’ s thirty-sixth point of error.

Evidentiary Matters
A. Doctrine of Optional Completeness

By his seventeenth through twenty-third points of error, appellant argues that the
didgrict court committed error inrefusing to rule upon his motionto precludethe State frominvoking
the doctrine of optional completeness. The State called Kotaska to testify during its case-in-chief.
Although he had been granted use immunity, Kotaska refused to tedify. The State then sought to
introduce Kotaska searlier testimony from Ludwick’ strid. The gppellant objected under TexasRule
of Evidence 804(b)(1) and the gppellant’ sright to confront and cross-examine witnesses. See Tex.
R. Evid. 804(b)(1) (excluding former testimony from hearsay rules if the party agains whom it is

offered or a person with a similar interest had an opportunity and similar motive to develop the
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testimony by examination). Appellant’ s objection was sustained. At alater point appellant’ s counsel
notified the court that he was considering offering portions of Kotaska's previous testimony, which
he asserted were admissble against the Stateunder rule 804(b)(1). Appellant’scounsel informedthe
court that, if hedid so, he expected the State to then seek to introduce Kotaska' s entire testimony
under the doctrine of optional completeness. Appdlant’s counsel madeit clear that if the court were
inclined to allow in the entire gatement, appdlant’s counsel would not offer the portions of
testimony. The district court refused to rule on optional completeness on the ground that such a
ruling would be premature. Appellant did not introduce any portions of Kotaska's testimony.
Appellant argues that the court’s “failure to rule on the issue [affected] trid strategy and possibly
render[ed] counsel ineffective because he could not make intelligent decisions without knowing
whether the Court would follow the law.”

The court of criminal appeals has rejected a defendant’ s right to an advance ruling.
See Boykin v. State, 504 SW.2d 855, 858 (Tex. Crim. App. 1974); Gillon v. State, 491 S.W.2d 893,
894 (Tex. Crim. App. 1973).

We overrule appellant’ s seventeenth through twenty-third points of error.

B. Admissibilty of Prosecutor’s Argument in Ludwick’s Trial
By his twenty-fourth through twenty-sixth points of error, appellant arguesthat the
didrict court erred in refusing to admit a portion of the State’ s argument in the capital murder trial
of Ludwick. Appellant assertsthat the State took apositionin gppellant’ strial that was inconsistent
with the State’ sposition in Ludwick’ strid. This Court has been unableto find any authority inthis

state that addresses the issue of the admissbility of a prosecutor’s argument in aprevioustrial. We
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will assume, for thesakeof argument only, that aprosecutor’ sargument isadmissiblein asubsequent
trial under Texas Rule of Evidence 801(e)(2). See Tex. R. Evid. 801(€)(2) (admission by party-
opponent).
A portion of the argument that the appellant sought to introduce included the
following:
Now, in looking at the evidence in this case, it is real important to keep in mind the
motives of the people who testified. . .. You heard that Mr. Kotaska was arrested
quiteawhilelater. Prior to hisarrest, Mr. Ludwick and Mr. Hanson had already been
arrested. Mr. Hanson, you heard through the witnesses, gave a statement saying |
wassick, | wasin abedroom. When | came out, he was already dead, and you heard
that Detective Gilchrest doubted that. He didn’t believe that. Ten, 11, along time
later, Mr. Kotaska is arrested, and he tells the same story. Mr. Hanson was in that
back bedroom. Why would he lie to protect Hanson when they barely knew each
other[9
The exclusion of thisargument was harml ess because appell ant was granted adirected
verdict on theindictment, which alleged his culpability asanactor. The State, ultimately, did not take
a podition inconsistent with this statement in appdlant’s trid. Therefore, the introduction of this

evidence would merely be repetitive.

We overrule appellant’ s twenty-fourth through twenty-sixth points of error.

Jury Charge and Instructions
A. Application Paragraph

By his thirty-fifth point of error, appellant contends that the district court erred in

submitting the theory of party liahility under section 7.02(b) in the gpplication paragraph of capital

murder. Appdlant’s counsel made the following objection during the charge conference:
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But the objection is that under the Code Congtruction Act a general statute cannot
overrule a specific statute. Thelegislaturein 1903 (Section 19.03 of the Penal Code)
specifically required an intentional causation of death, and here we have a general
statute, the parties saute, modifying a specific statute, so under the Code
Construction Act, | submit that isinappropriate. Secondly, it istotally inconsistent
withthelegidativehisory behind the reenactment of the capital murder statute, which
was enacted back in House Bill 200. The Court has received as an attachment to
motion to quash number one part of that. | would arguethat it is uncongtitutional,
in violation of the legidative higory of the capital murder statute as enacted as an
additional objection, your Honor.
Thedistrict court overruled this objection.

The court of crimina appeasalowsthe application of section 7.02(b) to the offense
of capital murder. Fullerv. State, 827 S.\W.2d 919, 932-33 (Tex. Crim. App. 1992); see Montoya
v. State, 810 SW.2d 160, 165 (Tex. Crim. App. 1989). But appellant argues that no case has
“addressed the concept that Section 19.03, properly interpreted in light of the Code ConstructionAct,
renders application of Section 7.02 unconstitutional in violation of legidative intent.” Appellant
drawsour attentionto section 311.026" of the code construction act, which requiresthat if ageneral
provision conflicts with a specific provison, the specific provision prevails. See Tex. Gov't Code
Ann. 8§ 311.026 (West 1998).

Section 311.026 is a codification of the doctrine of pari materia. Burke v. State, 28
S.W.3d 545, 547 n.2 (Tex. Crim. App. 2000). “The rule of pari materia is nothing more than a
principle of statutory interpretation, a means of devining [sic] and giving full effect to legidative

intent.” Id. at 546-47 (quoting Mills v. State, 722 S\W.2d 411, 413 (Tex. Crim. App. 1986)). Pari

7 “Unlessadifferent constructionisrequired by the context, Sections 311.011, 311.012, 311.014,
311.015, and 311.021 through 311.032 of Chapter 311, Government Code (Code CondructionAct),
apply to the construction of this code.” Tex. Penal Code Ann. 8 1.05(b) (West 1994).
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materia requires that “[w]here one gatute deals with a subject in general terms, and another deds
with apart of the same subject inamore detailed way, the two should be harmonized if possible; but
if there isany conflict, the latter will prevail.” Id. (quoting Mills, 722 S\W.2d at 413).

Pari materia only gppliesif thetwo statutes have the same purpose or object. /d. at
547. The statutes must be “closely enough related to justify interpreting one in light of the other.”
Id. (quoting Alejos v. State, 555 SW.2d 444, 450 (Tex. Crim. App. 1977) (op. on reh’'g)). To
determine whether two statutes concern the same object, a court should look at whether the two
statutes are contained inthe samelegislative act, whether the same elements of proof are required by
thetwo statutes, whether they involve different penalties, and whether they were obviously designed
to servethe same purpose and objective. 7d. at 547-49 (quoting Alejos, 555 S.W.2d at 449) (holding
that aggravated assault and intoxication assault are not in pari materia); Cheney v. State, 755
S.W.2d 123, 130 (Tex. Crim. App. 1988) (making false statement to obtain property or credit was
not in pari materia with felony theft); Alejos, 555 S.W.2d at 450-51 (evading arrest and fleeing
police office are not in pari materia).

Section 19.03 defines the of fense of capital murder. Tex. Penal Code Ann. § 19.03.
Section 7.02 defines party ligbility, ligbility which can be attached to any number of offenses
committed by another person. Tex. Penal Code Ann. 8 7.02. These sectionsdo not have the same
elements of proof and serve different purposes. Section 19.03 addresses the responsibility created
by one’sown actions, and in this case the digrict court’ s directed verdict signals that appellant likely

could not have been convicted of capital murder under section 19.03. However, section 7.02 is
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designed to assign culpability to participants like appellant—-who are not the primary actor. We hold

that sections7.02 and 19.03 are not inpari materia and overrule appellant’ sthirty-fifth point of error.

B. Instructions on Lesser Included Offenses

Appellant arguestha hewas entitled to a jury charge on the lesser included offenses
of theft and conspiracy to commit robbery. To be entitled to a charge on alesser included offense,
atwo pronged test must be satisfied. Rousseau v. State, 855 SW.2d 666, 673 (Tex. Crim. App.
1993); Royster v. State, 622 S\W.2d 442, 446 (Tex. Crim. App. 1981). First, the lesser included
offense mugt be included within the offense charged. Rousseau, 855 S.\W.2d at 673. Second, there
must be some evidencein the record that would permit a jury rationally to find that if the defendant
isguilty, heis guilty of only the lesser offense. 7d. Appellate courts should review al the evidence
presented a tria in making thisdetermination. Bignall v. State, 887 S\W.2d 21, 23 (Tex. Crim. App.

1994).

1. Theft
By his thirty-first and thirty-second points of error, the appellant argues that the
digrict court erredinfailing to include the lesser included offense of theft inthejury charge. Because
the State does not argue that the first prong of thetest is not satisfied, we will analyze only whether
there was some evidence in the record that would have permitted the jury to rationally find that if
appellant was guilty, he was guilty only of theft. Appellant arguesthat his own statement shows that

hedid not want tojoin Ludwick and Kotaskain robbing Cavness and that he only committed a post-
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homicide theft. Appellant also draws attention to the fact that there is no evidence that appellant
actually hit or cut Cavness.

By appédlant’ sown account, Ludwick told him of the plan to rob Cavness, including
hisintent to hit Cavness over the head. Appellant makes clear in his statement that he and L udwick
had planned on goingto L os Angeles and that the two did not have any money except for appellant’s
last paycheck® and money from the sdle of Ludwick’s stereo. In addition, the statement reveal sthat
after the homicide appellant picked up the knife and washed it off in the sink and then retrieved the
hammer that he had been carrying dl of that day in his knapsack. Appellant then left Austin with
Ludwick and Kotaska for Los Angeles, the city to which he and Ludwick planned to go.

We hold that thereis no evidencein the record that would have permitted a jury to
rationally find that appellant was guilty of only theft, and we overrule appellant’s thirty-first and

thirty-second points of error.

2. Conspiracy
By his thirty-third and thirty-fourth points of error, the appellant argues that the
district court erred infailing to include the lesser included offense of conspiracy to commit robbery
inthejury charge. Because the State does not dispute that conspiracy to commit robbery isalesser
included offense of capital murder as it was submitted to the jury pursuant to section 7.02(b), we will
analyze only whether there was some evidence in the record that would have permitted the jury to

rationally find that if appélant was guilty, he was guilty only of conspiracy to commit robbery.

8 Appellant’s last paycheck was $226.
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Appellant again draws our attention to his satement, which includes his refusal to participate when
told by Ludwick the plan to hit Cavness over the head and rob him.

If the gppellant’s statement is to be believed, then he would not be guilty of any
offense under section 7.02(b) nor would he be guilty of conspiracy to commit robbery—the very
offense he urges should have beeninduded in the jury charge. Becausetheevidence would not allow
arational finding that, if guilty, appellant was guilty only of conspiracy to commit robbery, ajury
instruction on the lesser included offense was not warranted.

We overrule appellant’ s thirty-third and thirty-fourth points of error.

C. Concurrent Cause

By his twenty-seventh and twenty-eighth points of error, appellant argues that the
didgrict court erred in denying his request for ajury ingruction on concurrent cause. See Tex. Penal
Code Ann. 8 6.04(a) (West 1994). The penal code states, “A personiscriminaly responsibleif the
result would not have occurred but for his conduct, operating either alone or concurrently with
another cause, unless the concurrent cause was clearly sufficient to produce the result and the
conduct of the actor clearly insufficient.” Id.

Appellant arguesthat “there was absolutely no evidence that [he] ever hit or cut the
victim, which iswhy the tria court granted a directed verdict on the indictment allegation,” and he
relies on two cases. In the first case, the defendant, who was convicted of murder with a deadly
weapon, shot the victim in the shoulder area, “leaving extensve damage.” Hutcheson v. State, 899
SW.2d 39, 41 (Tex. App.—Amarillo 1995, pet. ref’d). Upon hearing that shot, one of two police

officers, arriving a the scene only moments before and thinking that he and his partner were under
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attack, shot the victim, hitting him below the rib cage. /d. The court of appeals determined that the
trial court did not err in failing to include concurrent cause in the jury charge because the defendant
falled to prove that her conduct was clearly insufficient to cause the death of the victim. 7d. at 42.
Appellant also draws our atention to McFarland v. State, a case that he contrasts

from the facts here. 928 S.W.2d 482, 515-16 (Tex. Crim. App. 1996). Appellant summarizes
McFarland as follows:

[T]here wasamurder committed during the course of arobbery. The defendant and

hisaccomplice each fired two shots (atotal of four shots). Three of the bullets caused

fatal wounds. Accordingly, the Court held that the defendant was not entitled to an

ingruction on concurrent causation becausethedefendant must havefired at least one

fata shot.
Neither of these cases is dispositive, and appellant fails to direct this Court to a case involving the
application of concurrent cause to a defendant being prosecuted under section 7.02. Appellant was
found liable for the acts of Ludwick and Kotaska. Thereis no question that the actsof Ludwick and

K otaska caused the death of Cavness.

We overrule appellant’ s twenty-seventh and twenty-eghth points of error.

D. Independent Impulse
By his twenty-ninth and thirtieth points of error, appellant contends that the digrict
court erred in failing to submit his requested instruction on “independent impulse.” A charge on
“independent impulse’ is adefensiveingruction dlowing thejury to acquit a defendant if it finds, or
has reasonable doubt, that the defendant did not and reasonably could not have anticipated the

commisson of the actual offense. Mayfield v. State, 716 SW.2d 509, 513 (Tex. Crim. App. 1986).
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Relying on Mayfield, appellant contends that he is entitled to such an instruction because he was
charged with conspiracy liability and the evidence showsthat appellant did not contemplatethe extent
of crimina conduct ultimately committed by Ludwick and Kotaska. See id.

We need not decidewhether appellant was entitled to the requested instruction under
Mayfield because that opinion is no longer viable in light of the court’s more recent decision in
Solomon v. State, No. 73,459, dip. op. (Tex. Crim. App. June 20, 2001). In Solomon, the court
stated that “there isno enumerated defense of ‘independent impulse’ inthe[Texas] Penal Code, and
appellant’s proposed defensive issue would smply negate the conspiracy liability element of the
State’scase.” Id.at 17. Thus, theinclusion of thisdefense “would be superfluous, andin fact, would
be an impermissible comment on the weight of the evidence.” Id. (discussing Giesberg v. State, 984
S.W.2d 245, 248-51 (Tex. Crim. App. 1998)). The court continued, “All that isrequired, then, isfor
the appropriate portions of the jury charge to track the language of [section] 7.02(b).” Id.

In accordance with the law of conspiracy liability, the district court properly gave
instructionsintheabstract and applied thelaw to thefacts, tracking the statutory language of section

7.02(b). Weoverrule appellant’ s twenty-ninth and thirtieth points of error.

Finding of Use of a Deadly Weapon

By hisforty-first point of error, appellant arguesthat thejury’ saffirmativefinding that
appelant used adeadly weapon in the commission of the offense “ must be deleted from the judgment
becausethe jury wasnot submitted this issue of whether the [gppellant] used adeadly weapon.” The
State concedes this point; therefore, we sustain the appellant’ s forty-first point of error.

CONCLUSION
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We modify the judgment to delete the finding of appdllant’ suse of a deadly weapon

and, as modified, affirm the judgment of the district court.

Lee Yeakel, Justice
Before Chief Justice Aboussie, Justices Y eakel and Patterson.
Modified and, as Modified, Affirmed
Filed: August 30, 2001
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