TEXAS COURT OF APPEALS, THIRD DISTRICT, AT AUSTIN

NO. 03-00-00781-CR

Ryan West, Appellant
V.

The State of Texas, Appellee

FROM THE DISTRICT COURT OF TRAVIS COUNTY, 331ST JUDICIAL DISTRICT
NO. 0985966, HONORABLE FRED A. MOORE, JUDGE PRESIDING

A jury found gppdlant Ryan West guilty of aggravated sexud assault of achild (for whichit
assessad punishment at imprisonment for thirty years), indecency with a child by contact (for which it
assessad punishment at imprisonment for ten years), and indecency with a child by exposure (for which it
assessed punishment at imprisonment for five years). See Tex. Pen. Code Ann. ™" 21.11, 22.021 (West
Supp. 2002). Appellant contendsthe complaining witnesswas not competent to testify. Heaso urgesthat
the district court erroneoudy overruled defense challengesto prospectivejurorsand displayed abiasagainst
the defense. We will overrule these contentions and affirm the convictions.

Appdlant lived next door to the complainant and hisfamily for severa yearsending in 1997.

The complainant testified that during those years, gppellant repeatedly touched the complainant=s penis,

placed the complainant=s penisin his mouth, and placed his penisin the complainant=s mouth, among other



sexualy abusive acts. This conduct took place in the complainant=s home, in appdlant=s home, and in

gopelant=s pickup truck. The complainant made hisfirst outcry in 1998.

Competence

The complaining witnesswas afifteent year-old tenth grader a thetimeof tria in2000. The
complainant had sustained severe brain injuriesin an automobile accident when hewas six yearsold, leaving
him neurologicaly impaired. Therewastestimony that the complanant=sAfull-scalefl |Q was 60 and that he
functioned educationaly a a second or third grade level. Appelant contends the complainant=s menta
impairment rendered him incompetent to tetify.

With certain exceptions, every person iscompetent to beawitness. Tex. R. Evid. 601(a).
One exception isachild or other person who, after being examined by the court, appears not to possess
aufficient intellect to relate transactions with respect to which he isinterrogated. |d. rule 601(8)(2). If a
person afflicted with a physica or mental disability possesses sufficient intelligence to receive correct
impressions of events he sees, retainsaclear recollection of them, and isableto communicate them through
some means, there is no reason for rgecting histestimony. Watson v. State, 596 S.W.2d 867, 870-71
(Tex. Crim. App. 1980). Theissue of competenceisaquestionfor thetria court, anditsruling will not be
disturbed on gpped unless an abuse of discretion isshown. Reynav. State, 797 S.W.2d 189, 191 (Tex.
App.CCorpus Chrigti 1990, no pet.). We review the entire record, not just the preliminary competency
examination. Id.

Appdlant relies primarily on the testimony of Dr. Jack Gaskill, a neuropsychologist

gpecidizing in thetreatment of personswith neurologica disorders, including traumétic braininjuries. Based



on areview of the complainant-s medical records, Gaskill opined that the complainant Ahas the ability to
differentiate in the here and now from right and wrong, @ but that his Aneurocognitive deficitsare S0 severe
and so pronounced that he would not be able to accurately recall higtorica information without confabulating
that historicd information.f Gaskill explained that confabulation isadistortion of memory inwhich persons
Aremember pieces of the tory, but then dso throw in other piecesof information thet werenot intheorigind

gory.( Such apersonwould beievethat what heisrecounting Aisaccurate, but it=s oftentimesincons stent
with higory.f Gaskill stated that in his opinion, the complainant=s Aseverdly impaired comprehension,

judgment, ingght, [and] reasoningd rendered him unable to provideAreliable and accurate testimony herein
the courtroom today.§ Gaskill gave thistestimony a the competency hearing, and he later tedtified to the
same effect before the jury as a defense witness.

The only other witness at the competency hearing was the complainant. He readily and
appropriately answered the court=s questions and showed aclear understanding of theimportance of telling
thetruth. During histrid testimony, the complainant gave clear, concise answersto the lavyers questions
and displayed no memory lgpses or difficulties. Mogt Sgnificantly, the complainant was aole to accurately
rel ate the circumstances surrounding other acts of sexud abuse he suffered at the hands of ajuvenileduring

the same generd time period that gppelant was abusing him.* Moreover, he showed no tendency to

' The complainant made his outcry against the juvenile approximately twelve months before his
outcry against appellant. The juvenile subsequently pleaded guilty and was in the custody of the
Texas Youth Commission at the time of appellants trial. The juvenile was called by the State and



confuse the specific circumstances surrounding the juveniless conduct with the circumstances of appd lant:=s
conduct.

Another neuropsychologi<t, Dr. William Holden, testified during the Staters case-in-chief.
Holden had eva uated the complainant at the request of the Socid Security Adminigtration. Holden had not
assessed the boy-s memory, but acknowledged that personswho suffer significant braininjuries sometimes
have memory difficulties. Holden agreed when asked if such personsare morelikely to remember traumetic
events. AY eah, they-re morelikely to remember thingsthat are very persondly reevant and sdient for them
than things that are alittle bit more abstract and alittle less persondly sdient for them.(

Severd teachers and counsdors a the complainant=s school dso testified for the State.
They were uniformly of the opinion that he was truthful. A school psychologist who had worked with the
complanant for one year testified that he Ahad aredly good memory, especidly for long-term facts. For
example, he would B he has remembered his other licensed specidists and school psychologiststhat have
worked with him over theyears. He remembers them from elementary school. He has agood memory.(

Appdlant points to no evidence that the complainant=s accusations againg him were the
product of confabulation or confusion. To the contrary, the record reflectsthat the complainant was ableto
accurately recdl the detail s of past events. Under the circumstances shown, the effect of the complainant:=s
braininjurieswent lessto theissue of hiscompetenceto testify and moreto the question of the credibility of

his testimony. The jury heard the testimony of the various experts and was able to take their viewsinto

described his abuse of the complainant for the jury. His testimony was consistent with the
complainants testimony.



consderation when deciding the weight to give the complainant=s testimony. Consdering therecord asa
whole, we find no abuse of discretion in the court=s concluson that the complainant was a competent
witness. We overrule point of error seven.

Wedso overrule point of error eight. Iniit, gppellant argues that because the complainant
was incompetent, the court should not have alowed other witnesses to testify about things he told them.
Wergected the premise of thisargument inoverruling point of error seven. Further, thiscontention wasnot

preserved by trid objection. See Tex. R. App. P. 33.1(a).

Jury Selection

Appdlant contends the court erred by denying his challenges for cause of potentid jurors
Zohn and Maseranc, who he cdlams were unwilling to condder the full range of punishment, including
probation. See Tex. Code Crim. Proc. Ann. art. 35.16(c)(2) (West Supp. 2002) (bias against law upon
which defenseisentitled to rely). We review the court=sruling for an abuse of discretion. Fierrov. State,
969 SW.2d 51, 57 (Tex. App.CAustin 1998, no pet.).

Early in the vair dire process, the prosecutor displayed charts showing various ways in
which the offense of aggravated sexua abuse of a child may be committed, including penetration of the
child=smouth and anus by the actor-s penis. Later, during defense counsel:s questioning, the pandistswere
asked if they could congder recommending probation for aperson convicted of sexudly assaulting achild.
Zohn responded, Alt really would depend on thefacts, but probably not.i Shortly theregfter, the court told
thejurors, AWere not asking what youre going to do inthis case, but we want to know if you can conceive

of acasewherein you could consider probation.f The court then offered ahypothetica exampleinwhicha



seventeen-year-old boy has consensuad sexud intercourse with his thirteen-year-old girlfriend, explaining
that this would be, under the law, an aggravated sexud assault. Thereafter, Maseranc said, A[T]he
description [of the offense] on those poster boards, it would be difficult for meto consider probation. And
as the Judge explained it in atotdly different scenario, at the other end of the spectrum, | would be ableto
congder it.0

Zohn was later questioned individually at the bench. Shetold the court, Al answered that
question [regarding the possbility of probation] before you came in and gave dl the qudifications and
further explained it. After you explained it that way, | would say, yes, | could [consider probation].f
Defense counsd then asked her if she could consider probation if the facts of the case involved and
penetration or other circumstances reflected in the prosecutor=s charts. She answered, Al would havetosay
yes(

Maseranc wasaso questioned individudly. Sheindicated thet it would bedifficult for her to
recommend probation Abased on those boards [the prosecutor=s charts|@ but that she could consider
probation in the case of the court=s hypothetical. The court reminded her that Ayou dorrt know anything
about thecase. ... Anddl we can say is, werrededing in acasethat-s an aggravated sexua assaullt . . . .
[T]heresaposshbility that you could have found penetration of aperson younger than 14 inthe anus, inthe
mouth.; The court asked, Alsit aforegoneissue, or isit aposshility that you could consder the full range
of punishment, which includes probation, al theway up to lifeimprisonment? Maseranc answered, Alt=sa

possibility that | could consder the full range of punishment, yes(i The court then asked,ASo thereisa set



of factswherein you could consider and grant probation, in acase of thisnature? Shereplied,AAs| said,
in answer to some questions, | suppose anythings possible.i

Both the defendant and the State have aright to a jury that is willing to consder the full
range of punishment. Johnson v. State, 982 S.W.2d 403, 405 (Tex. Crim. App. 1998). A[P]rospective
jurors must be able to accept thet, for the offense in question, the minimum legd punishment will be
gopropriate in some circumgances and the maximum lega punishment will be appropriate in some
circumstances. In other words, prospective jurors must be able to keep an open mind with respect to
punishment until they hear the evidencein the case being tried.§i 1d. at 406. Thisdoesnot mean, however,
that ajuror must be willing to consder the entire range of punishment not just for the crimeitsdf, but for the
crime as the defendant committed it. Sadler v. State, 977 SW.2d 140, 143 (Tex. Crim. App. 1998). A
prospective juror cannot be properly chalenged for cause smply because she will use the facts of the
particular case to fit the punishment to the crime. 1d.

Appdlant argues that Zohn and Maseranc were willing to congder probation in only a
narrow category of cases, such as consensua sex between teenagers. But a fairer reading of their
gatementsis that they could concelve of facts and circumstances in which they would be able to consider
probation for a defendant convicted of sexudly assaulting a child, and of other factud circumstancesin
which they would be unable to do so. Neither foreclosed the possibility of probation before hearing the
evidence in the case. This is dl the law requires. Johnson, 982 SW.2d at 405-06. No abuse of
discretion is shown in the denid of gppdlant=s chalenges for cause. Points of error one and two are

overruled.



Judicial Bias

Appdlant contends the tria judge Amade derogatory and unfair remarks) to defense
counsel, becameAingppropriatdy involved( in the presentation of the defense case, andAactively interferedi
with counsg:s questioning of witnesses. He argues that the judgess conduct violated the presumption of
innocence, denied him his due process right to an impartia judge, and infringed on his right to effective
assstance of counsel. Appellant asserts that, collectively, the court=s actions denied him his fundamenta
right to afar trid.

Appdlant points to severd incidents during his cross-examination of the complainant=s
mother. Defense counsd sought to question the witness about dlegations she had physicaly abused the
complainant and that she was consstently late for hisrehabilitation gpopointments. Thejudge overruled the
Staters objections to this line of questioning, but admonished defense counsd to ask the questions Aina
more polite manner@ and to not Averbaly harass the lady.; At one point, the judge interrupted and
ingtructed counsel how to properly phrase aquestion. Appdlant also points to an exchange at the bench,
outsdethe hearing of thejury, inwhich thejudgetold counsdl that heAmisrepresent[ed] alot of thingsi inhis
questions. Findly, gppellant complains of an incident during counsg:=s questioning of adefensewitnessin
which thetrid judge, again outside the jury-s hearing, suggested to counsal how he should phrase aquestion.

Appelant relies on the opinion in Blue v. State, 41 SW.3d 129 (Tex. Crim. App. 2000).
Inthat case, thetrid judgetold thejury pand asvair dire began that the defendant had serioudy considered
entering into a plea bargain, and that he, the judge, would have preferred that the defendant plead guilty

rather than go to trid. Id. a 130. A plurdity of the court of crimind appeds held that the judgess



comments tainted the defendant=s presumption of innocence and were fundamental, congtitutiona error for
which no objection was required. Id. at 132.

Theremarksof thedigtrict judgein theinstant cause were not in the same category asthose
of thejudgein Blue. Rather, thiscauseismoreclosdy andogoustoJasper v. Sate, 61 SW.3d 413 (Tex.
Crim. App. 2001). There, thetrid judge interrupted defense counsal and admonished him before thejury.
Id. at 420-21. The court wrote, Alt is not improper for atrid judge to interject in order to correct a
misstatement or misrepresentation . . . . Further, atrid judgessirritation at the defense attorney does not
trandate to an indication as to the judgess views about the defendant=s guilt or innocencel Id. at 421.

The didrict judgess comments to counsd outside the jury=s hearing could not have had a
negdtive effect on the presumption of innocence. The judgess admonition to question the witness more
politdy and not to harass her was not caculated to convey the judgess opinion of gopelant=s guilt.
Appdlant does not point to any ruling or comment by the judge that prevented defense counsd from
pursuing a desired line of questioning. The record does not support appe lant=s contention that he was
deprived of the presumption of innocence or the effective assistance of counsdl. Thejudgesscommentsdid
not deny appellant afair trid. Points of error three, four, five, and Six are overruled.

There is a separate written judgment of conviction for each count. The judgments are

affirmed.



Marilyn Aboussie, Chief Justice
Before Chief Justice Aboussie, Justices B. A. Smith and Y eskel
Affirmed
Filed: May 2, 2002
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