TEXAS COURT OF APPEALS, THIRD DISTRICT, AT AUSTIN

NO. 03-00-00800-CV

Margaret Torres Wilson and Joe Bob Wilson, Appellants
V.

Austin Nursing Center, Appellee

FROM THE DISTRICT COURT OF TRAVIS, 98TH JUDICIAL DISTRICT
NO. 98-07092, HONORABLE F. SCOTT MCCOWN, JUDGE PRES DING

This apped arises from the dismissal of aAhedth careliability damg filed againgt appellee
Austin Nursing Center, Inc. (theACenter() by appellants Margaret Torres Wilson (AMrs. Wilsonf) and her
son, Joe Bob Wilson (collectively, the AWilsonsil). The Wilsons urge essentialy two points on gpped: (1)
they challengethedigtrict court=s plenary jurisdiction to render the dismissa with prgudice order intheface
of their nonsuit, and (2) they chdlenge the basisfor the dismissal under the Medicd Liability and Insurance
Improvement Act (AMLIIAQ) becausetheir lawsuit did not involve abreach of accepted sandards of health
care. See Tex. Rev. Civ. Stat. Ann. art. 4590i, * 13.01(d), (e) (West Supp. 2002). We will affirm the

order of the district court.

FACTUAL AND PROCEDURAL BACKGROUND
Mrs. Wilson wasan ederly resident of the Center whose leg was broken on May 21,1998

while she was in awheelchair at the Center. The Wilsons notified the Center of Mrs. Wilsorrs potentia



hedlth care libility daim pursuant to the MLIIA.* They filed anegligence suit againgt the Center on July 8,
1998, based on the whedlchair incident (the A1998 Lawsuit@). They clamed that Mrs. Wilson sustained
serious bodily injuries because Awhile [she] was seated in her whedchair, the chair was made to move
abruptly, thereby causing her leg to strike a portion of the table, resulting in persona injuriesto her.Q

When the Wilsons falled to file an expertsreport or otherwise comply with article 4590i,
section 13.01(d), regarding sanctions for failure to file a report, the Center moved to dismiss the 1998
Lawsuit. Seeid. " 13.01(d), (). Initsmotion, the Center quoted the language of section 13.01(e), and
prayed for adismissa of the suit Ainitsentirety.; Outsde of quoting the statutory language, the Center=s
moation did not specificaly pray for any of therelief delineated in section 13.01(e), such as attorney-sfees,
costs, or dismissa with prejudice.

Before the Center-s motion was heard, the Wilsons filed anotice of nonsuit. OnJune 17,
1999, the district court signed an AOrder Acknowledging Plaintiffs Non-Suit,§ which ordered thet the cause
be Adismissad pursuant to Rule 162, without prgudiceto Flaintiffs: right torefiled The Center=smationwas
never heard in the 1998 Lawsuit. No other motions were filed or orders signed that could have extended

the district courts plenary power in the 1998 Lawsuit.?

! Tex. Rev. Civ. Stat. Ann. art. 4590i, * 4.01 (West Supp. 2002).

2 A[T]he Sgning of an order dismissing a case, not the filing of anotice of nonauit, is the starting
point for determining when atria court-s plenary power expiresf InreBennett, 960 SW.2d 35, 38 (Tex.



1997); see also Farmer v. Ben E. Keith Co., 907 SW.2d 495, 496 (Tex. 1995).



Mrs. Wilson gpparently remained apatient at the Center until shedied on August 18, 1998.

On May 27, 2000, her ettate filed a second lawsuit againg the Center in the same court (the A2000

Lawsuit@). The petition in the 2000 Lawsuit dleged that because of various acts of medical negligence,

Mrs. Wilson Adevel oped and suffered from pressure ulcers. These pressure ulcers, [Sic] worsened, became

infected, and were a sgnificant contributing factor of her deeth.i’ None of the dlegations in the 2000

Lawauit related to the whedchair incident or Mrs. Wilsores broken leg, the subject matter of the 1998
Lawsuit.

The Center filed amoation to dismissin the 2000 Lawsuit seeking dismissa of that lawsuit
under section 13.01(e). In its motion, the Center complained that the plaintiffs previoudy filed the same
lawsuit under another cause number, and Afalled to file an expert report and curriculum \itae within the
dautory time framef in the 1998 Lawsuit. The Center aleged that it filed a motion to dismiss the 1998
Lawsuit, but obtained no ruling thereon because plaintiffs nonsuited the action before that motionwasheard.
Theonly basis asserted for dismissd of the 2000 Lawsuit wasthat it was the same claim as asserted in the
1998 Lawsuit inwhich the plaintiffs had earlier failed to comply with article4590i. Themotionto dismissin
the 2000 Lawsuit was not based on any of the Wilsons: conduct in the 2000 Lawsuit.

Thedigtrict court held ahearing on the dismissa motion on May 19, 2000. Thecourt ruled
that: (1) the 1998 Lawsuit was a Ahedth care ligbility dami within the meaning of article 4590i, section
1.03(a)(4); and (2) the two lawsuits alleged separate claims based upon different occurrences. The court
concluded that because article 4590i, section 13.01(e)(3) provides for a dismissa with prgudice as a

Asanctioni for fallure to file an experts report, the nonsuit in the 1998 Lawsuit was ineffective agang the



Center-sfirg dismissal motion by virtue of the second paragraph of TexasRuleof Civil Procedure 162. Se
Tex. R. Civ. P. 162 (AA dismissa under thisrule shal have no effect on any motion for sanctions, attorney:s
fees or other costs pending at the time of dismissd. (). Therefore, thedistrict court reasoned, the June 17,
1999 order acknowledging the nonsuit was interlocutory and the motion to dismiss the 1998 Lawsuit
remained pending. Accordingly, the didtrict court granted the motion to dismissAwith prejudicef inthe 1998
Lawsuit and denied the one in the 2000 Lawsuit.®

The dismissal of the 1998 Lawsuit is the matter now on apped. Appdlants are Mrs.

Wilson (now deceased)” and her son, Joe Bob Wilson, who is not a plaintiff in the 2000 Lawsiit.

DISCUSSION
Jurisdiction
Thedistrict court found that the Center=smotion to dismissqudified asapending motion for
sanctionsunder Rule162. See Tex. R. Civ. P. 162. Therefore, the district court concluded that the nonsuit
was ineffective, the 1998 Lawsuit was till pending, and the motion to dismiss the 1998 Lawsuit was il
vidble. We agree.
The legd standards for the involuntary dismissa of a hedth care liability case Awith

prejudicel are found in article 4590i, section 13.01(e) and Rule 162. Section 13.01(e) provides:

? Wenotethat by thetime of the hearing on the Center=sdismissal motionsin the 2000 LawsLiit, the
two-year satute of limitations had expired with regard to any damsarisng from either Mrs. Wilsorrsdegth
or the whedlchair incident.

* The egtate of Mrs. Wilson apparently was never substituted as a party to the 1998 Lawsuit.



If aclamant hasfailed, for any defendant physician or hedlth care provider, to comply with
Subsection (d) of this section within the time required, the court shal, on mation of the
affected physician or health care provider, enter an order awarding assanctionsagaing the
clamant or the damant=s atorney:

(1) the reasonable attorney:s fees and costs of court incurred by that defendant;

(2) theforfeitureof any cost bond respecting the claimant=-sclam againg that defendant to
the extent necessary to pay the award; and

(3) thedismis of the action againgt that defendant with prejudiceto the clainrsrefiling.

Tex. Rev. Civ. Stat. Ann. art. 4590i, 13.01(e) (West Supp. 2002). Rule 162 provides:

At any timebeforethe plaintiff hasintroduced al of hisevidence other than rebuttal
evidence, the plaintiff may dismiss acase, or take a non-suit, which shal be entered inthe
minutes. Notice of thedismissa or non-suit shal be served in accordancewith Rule21aon
any party who has answered or has been served with process without necessity of court
order.

Any dismissa pursuart to thisrule shal not prejudicethe right of an adverse party
to beheard on apending clam for affirmative relief or excusethe payment of al coststaxed
by the clerk. A dismissal under this rule shall have no effect on any motion for
sanctions, attorney=sfeesor other codts, pending at thetime of dismissal, asdetermined by

the court. Any dismissal pursuant to this rule which terminates the case shal authorize the
clerk to tax court costs againgt dismissing party unless otherwise ordered by the court.

Tex. R. Civ. P. 162 (emphasis added).

Rule 162 gives plaintiffsthe right to nonsuit acase at any time prior to theintroduction of all
evidence other than rebuttal evidence. Aetna Cas. & Sur. Co. v. Specia, 849 SW.2d 805, 806 (Tex.
1993). A tria court hasno discretion to refuseto Sgn an order of dismissal once notice of nonsuit hasbeen

filed. In re Bennett, 960 SW.2d 35, 38 (Tex. 1997). However, Rule 162 expressy limits the right to



nonguit an ertire cause when the defendant has pending aclam for afirmative reief or sanctions. 1d. A
nonsuit has Ano effect on pending motions for sanctions. Tex. R. Civ. P. 162.

In some ingtances, atrid court is dlowed to impose sanctions even where the motion for
sanctions is filed after the notice of nonsuit is filed. Scott & White Mem:l Hosp. v. Schexnider, 940
SW.2d 594, 596 (Tex. 1996). The court may not, however, impose sanctions for prejudgment conduct
after its plenary power has lapsed. Bennett, 960 S\W.2d at 38; Vera v. Perez, 884 S\W.2d 182, 184
(Tex. App.CCorpus Chrigti 1994, no writ); Jobe v. Lapidus, 874 SW.2d 764, 766-68 (Tex. App.C
Ddlas 1994, writ denied); Warfield Elec. of Texas, Inc. v. Harry Hines Prop. Venture, 871 SW.2d
273, 275 (Tex. App.C Eastland 1994, no writ).

Section 13.01(e) and Rule 162 both require that theAsanctions{ be affirmatively requested
on the motion of an adverse party. The plain language of section 13.01(e) does not allow acourt to grant
sanctionssua sponte. Here, the Center did not expressy seek adismissa with prgudice. Rather, it asked
that the suit be dismissedAinitsentirety.; We must decide whether the Center=smotion was sufficient under
the statute and rule.

The opinion in Martinez v. Lakshmikanth, 1 SW.3d 144 (Tex. App.CCorpus Christi
1999, pet. denied) is hepful on thisissue. There, the court was faced with the question of whether the
legidatures promulgation of sections 13.01(d) and (€) to article 4590i meant that asmpledismissd, without
prejudice, could not be granted later than the 180th day after the filing of suit. The plaintiffs nonsuited
Awithout prejudicel their hedth-care-liability suit onthe 223rd day without having filed an expertsreport or

otherwise complying with section 13.01(d). They subsequently refiled their clam in adifferent court. The



hedlth-care providers successfully moved to dismissthe second suit with prejudice because of the plaintiffs
falure to timely file an expert=s report in the firg suit. The hedth-care providers argued that sections
13.01(d), (€) and (n) of article 4590i operate to permit nonsuits without prejudice only within the first 180
days of asuit; theresfter only dismissdswith prejudice are authorized. 1d. a 147. The court of appeds
rejected the argument and held that Asection 13.01(d) does not prohibit aplaintiff from taking anonsuit after
the 180th day.( Id. at 149.  The court focused on the language of section 13.01(e), which requiresa
motion by the defendant before acourt isrequired to dismissa caseAwith prgudicel The court reasoned:

Thislanguage placesthe burden on the defendant doctorstomovethetrid court to dismiss

the claim againgt them. Upon such motion, the trid court has no discretion but to dismiss

the cause of action with prgudice. The Act specificaly requires that some affirmative

action be taken by the defendant before the court dismissesthe cause of action. Fallureto

makethe gppropriate motion in atimely manner, effectively wai ves the defendant:sright to

the remedy.
Id. at 148.

The dismissal motion filed in the 1998 Lawsuit prayed for a dismissd of the suit Ainits
entirety.; The plain language of the statute clearly envisonsthat to be entitled to dismissd with prejudice
one must request that disposition. To be entitled to the conclusive effect of adismissal with prejudice, a
defendant must specifically request thet relief in terms sufficient to put areasonable person on notice that a
disposition on the meritsis sought. Although, the Center did not expresdy articulate that it requested the
relief authorized in section 13.01(e), it quoted the language of section 13.01(e) in the body of the motion.
We bdieve that tracking the precise wording of the statute coupled with aprayer that the suit be dismissed

Ainitsentiretyl) was sufficient to have put the Wil sons on notice that the Center was seeking adismissa with

8



prejudice. Thus, the Wilsons: nonsuit and subsequent dismissal without prejudice was not effective while
the Center=s motion seeking a dismissd with prejudice was pending and the digtrict court retained

juridiction to rule on the mation. The Wilsons: first issue on gpped is overruled.

Health Care Liability Claim

Finaly, the Wilsonsargue that they were not required to file an expert=sreport under section
13.01 becausethe cause of actionin their 1998 Lawsuit, involving the wheel chair incident, was not aAhedth
care liability daimi within the meaning of the MLIIA. They characterize it as primarily asuit for ordinary
negligence for which an expert witnessis generaly not required. They ingst that their suit wasnot aclam
for professona negligence.

A Ahedth care lidbility dam@ is defined in the statute to mean a cause of action againgt a
hedlth care provider or physician Afor treatment, lack of trestment, or other clamed departure from
accepted standards of medical care or health care or safetyll which proximately resultsin injury or death
regardlesswhether the claim soundsin tort or contract. Tex. Rev. Civ. Stat. Ann. art. 4590i, * 1.03(a)(4)
(West Supp. 2002). Asdiscussed earlier, theMLIIA requiresthat aplaintiff in aAhedth careliability damg
must file an expert=s report, within 180 days of filing the lawsuit, establishing the dements of liability and
causation asto each hedlth care defendant; otherwise the lawsuit must be dismissed. Id. * 13.01(e). The
Wilsonsarguethat their claim in the 1998 Lawsuit did not congtitute aAhedth careliability daim@ withinthe
meaning of sections 1.03 and 13.01, therefore, they were not required to file an experts report and the

sanctions were not authorized.



To determine whether the Wilsons: claim in their 1998 Lawsuit congtituted aAhedlth care
lighility daim@ within the meaning of the MLIIA, we must examine the specific factud dlegations in their
petition. Martinez v. Battle Mem:l Inst., 41 SW.3d 685, 691 (Tex. App.CAmarillo 2001, no pet.); see
also MacGregor Med. Assn v. Campbell, 985 SW.2d 38, 40-41 (Tex. 1998). We look to the
underlying nature of the acts or omissons dleged to be the basis of lighbility to determine whether they can
be characterized fairly asclamsAfor trestment, lack of treatment, or other claimed departure from accepted
standards of medica care or health care or safety.(| See Gormley v. Sover, 907 S.W.2d 448, 450 (Tex.
1995); Sorokolit v. Rhodes, 889 SW.2d 239, 242 (Tex. 1994). AHedth careliability damsj cannot be
recast as other causes of actionin order to avoid the requirementsof theMLLIA. Sorokolit, 889 S.W.2d
at 242; Mulliganv. Beverly Enters.-Texas, Inc., 954 SW.2d 881, 884 (Tex. App.CHougon[14th Dig.]
1997, no pet.). If the cause of action is based on a physician or other health care provider=s breach of
accepted standards of medicd care or treatmert, it is a hedth care ligbility clam regardless of its labdl.
Wright v. Fowler, 991 SW.2d 343, 352 (Tex. App.CFort Worth 1999, no pet.). Conversdly, clamsthat
do not involve adeparture fromaccepted standards of hedlth care are not covered by the MLIIA. Rogers
v. Crossroads Nursing Serv., Inc., 13 SW.3d 417, 420 (Tex. App.CCorpus Christi 1999, no pet.).

TheWilsonsrely on Roger sv. Crossroads Nursing Service, Inc. asholding thet they were
not required to comply with the requirement of filing an expertsreport becausethelr clamdid not involvea
breach of any standard of hedth care, treatment, or safety. 13 SW.3d at 420. Rogersinvolvedadam
againg acompany that was providing home hedth care to the plaintiff, who was recuperating from back

surgery. The company-semployee negligently placed aheavy supply bag on atable near the plaintiff which

10



fdl, reinjuring the plaintiff-sback. The plaintiffs sued the company for common law negligence, but the suit
was dismissed for fallure to provide an expert=s report under section 13.01.

The court of gppea shddthat the MLIIA did not governthe claim because theissue of how
to handle aheavy bag so asnot to injure apatient did not implicateAaccepted standards of safety within the
hedlth care industry, but rather is governed by the standard of ordinary carel Id. at 418-19. The court
noted that not every cause of action againgt a hedth care provider or physcian involves a breach of
accepted professiona standards of care or treatment. 1d. at 420 (citing Sorokolit, 889 SW.2d at 243).
The court explained that accepted standards of medica or hedth care are promulgated by the hedlth care
industry and are based upon what a reasonably prudent physician or hedth care provider would do in
gmilar cdrcumstances. 1d. a 419. These stlandards are not within the common knowledge of 1ay-people;
therefore, amedica expert is necessary to establish a claim based on the breach of such astandard. 1d.
Ordinary care, however, is not defined by experts and is within the common knowledge of ordinary
persons. Id. The court concluded that the Aproper placement of aheavy bag on atablel) does not require
the expertise of amedical expert. Id.

The court held that it isthe underlying nature of the claim that determineswhether it istruly a
Ahedith care liability dam@ within the meaning of MLIIA. 1d. at 420. Adust asahedth careligbility clam
may not be recast as another cause of action to avoid the operation of the [MLIIA], aclaim that does not
involve adeparture from accepted standards of medical or hedlth careisnot covered by the[MLIIA] .8 1d.

The Wilsons argue that the claim they made in their 1998 Lawsuit smilarly involved a

dtuation governed by ordinary carerather than accepted standards of hedlth care. They arguethat pushing

11



aperson in awheedlchair so as not to break that persorrslegisnot amatter involving professond medica
gtandards about which only a medicd expert is qualified to testify. It isnot an act that requires specid
knowledge or expertise to know that one should not alow the passenger-s extremitiestostrike objectsina
manner that breaks bones. Whed chairs are not equipment that only medica providers use. People use
whedchairs in their homes and in such places as arports and shopping malls. People without medica
training routinely operate whedlchairsfor themsavesand others. Consequently, the Wilsonsassert, ordinary
care should govern the act of pushing a person in a whedchair even if the act occurred in a hospitd or
nursang home.
We are limited to the Wilsons: petition in their 1998 Lawsuit to determine the underlying

conduct giving riseto their daim. Paragraph 5 of the Wilsons: petition states that Mrs. Wilson:

sustained serious and permanent bodily injuriesasadirect result of anincident in which her

leg struck a piece of furniture at Defendant=snuraing home. More specificaly, while[she]

was seated in her whed chair, the chair was madeto move abruptly, thereby causingherleg

to strike aportion of the table, resulting in persond injuriesto her . . . .
The petition does not dlege tha a the time of the Aincident@ Mrs. Wilson was being pushed in the
whed chair by aCenter employee. Actudly, it does not even dlege that Mrs. Wilson was being pushed or
transported a dl; the whedlchair was smply Amade to move abruptly.i These broad alegations could
include Mrs. Wilson stting stationary in her whedchair and being bumped or shoved into a piece of
furniture.

At any rate, we hold that these dlegations in the Wilsons: 1998 Lawsuit set forth aclam

that isgoverned by accepted standards of medica or hedlth care, trestment, or safety, and, thus, by section

12



13.01. Mrs. Wilsorrs presence in the whed chair while at the Center, we believe, was an inseparable part
of the hedth care services provided by the Center.> While non-hedth care providers may in limited
circumgtances use whedchairs, caring for whed chair-bound patientsis centrd to the basic functioning of a
nursang home. Whether the Center was negligent in handling Mrs. Wilson in awhed chair goesto the heart
of the Center-s care of her.

A patient:s ssfety while in a whedlchair is centrd to the professond services which the
Center rendered to Mrs. Wilson. It falswithin the type of activity that implicates accepted standards of
safety within the nurang home indudry. See Rogers, 13 SW.3d at 418-19. We bdlieve this fact
disinguishesthis case from Rogers.

Accordingly, we hold that the claim brought by the Wilsons in their 1998 Lawsuit was a
Ahedth care liability dam@ within the meaning of sections 1.03 and 13.01 of the MLIIA; therefore, the
Wilsonswererequired, within 180 days after filing that lawsuit, to produce areport by an expert described
in section 13.01(r)(5) providing Aa fair summary of the expert=s opinions as of the date of the report
regarding applicable standards of care, the manner inwhich the carerendered by the [ Center] failed to meet
the stlandards, and the causdl rel ationship between that fallure and theinjury, harm or damages clamedi by

the Wilsons. See Tex. Rev. Civ. Stat. Ann. art. 4590i, * 13.01(r)(6) (West Supp. 2002). Thefailureto

® The legidature included nursing homes in the definition of health care providers covered by the
MLIIA. See Tex. Rev. Civ. Stat. Ann. art. 45901, *1.03(a)(3) (West Supp. 2002).
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produce such an expert report, dong with a curriculum vitae of the expert made the Wilsons subject to
sanctions under the MLIIA. Seeid. * 13.01(e). We overrule the Wilsons: second isste.

The order of the digrict court is affirmed in dl things

Lee Yeekd, Judtice
Before Chief Justice Aboussie, Justices Patterson and Yeakel
Affirmed
Filed: September 26, 2002
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