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Ddlisa, Inc., and Enchanted Rock Pictures, L.P. ADaisa) collectively) gpped from a

summary judgment recovered againgt them by sixteen landowners (ABradfordd collectively).” Bradford

! The landowners are Lawren E. Bradford; Charles E. Pratt, 11l; Martha Claire Tompkins;
John Francis Heard, Jr.; Mary Ellen Heard; Susan Frances Heard; Joan Heard; Michael Thomas
Heard; Judith Jacks Lide; James H. W. Jacks; Jennifer Jacks Henley; Liza Billups Lewis; LeAnn Billups;
James S. Billups 111 1996 Trust No. 1; James S. Billups, 111, Trustee; Francesca Billups Mannix; and



appeds from a related trid-court order denying his motion to cance a lis pendens notice recorded by

Ddisa Wewill sugain Ddisas motion that we dismiss the gpped s for want of an gppedable find order.

THE CONTROVERSY

Under the Uniform Declaratory Judgments Act, Bradford sued Ddisa for the following
declaratory rdief: (1) Ddisa possessed no interest in Bradford:stract of land; (2) no contract pertaining to
the land existed between Ddisaand Bradford; and (3) Daisawas not entitled to record againgt thetract a
lis pendens notice. See Tex. Civ. Prac. & Rem. Code Ann. " 37.001-.011 (West 1997) (the AAct(
hereafter). Bradford adso claimed aright to attorney:s fees under section 37.009 of the Act.

Ddisaincludedinitsanswer thefollowing counterdams: an action for specific performance
of an dleged contract or contracts wherein Bradford agreed to sell the land to Dalisa; actions for money
damages based upon dlegations of fraudulent or negligent misrepresentation made by Bradford in the
course of negotiations aimed at salling the land to Ddlisa; a Satutory cause of action for declaratory relief
edablishing in Ddisa an equitable title or other interest in the land; and a dlam for impostion of a
condructive trust againg the land securing large sums dlegedly spent by Ddisa in reliance upon
misrepresentations made by Bradford in the course of negotiations.

Bradford moved for partial summary judgment. After hearing, thetrid judge signed aARrdl

Judgment(@ awarding Bradford thefollowing declaratory reief: (1) Daisahasno contract for the purchase of

Marcella Billups Symington.



Bradford-sland; (2) Ddisaownsno beneficid interest in theland; and (3) Ddisapossessesno other interest
in the land sufficient to support the filing of alis pendens notice or otherwise to cloud Bradfordstitle.

Immediately after 9gning the AFnd Judgment,§ the trid judge severed from the cause
Bradfordss clam for declaratory reief under the Act, leaving for an independent adjudication Bradfordss
clamfor attorney-sfees under section 37.009 of the Act and Dalisas countercdlams. Thetrid court denied,
however, Bradford-s motion to canced the lis pendens notice recorded by Ddisa

Ddisa gppeded to this Court from the order granting Bradforces motion for summary
judgment. Bradford gppeded from the deniad of his motion to cancd the lis pendens notice. We
consolidated the two appeals.

Ddisacontendsthetrid court abused itsdiscretion by severing Bradfordks Statutory cause
of action under the Act; and, as a result, there is no vaid severance order upon which our gppdllate

jurisdiction depends.

SEVERANCE ORDERSUNDER RULE 41, TEXASRULESOF CIVIL PROCEDURE
Rule 41 of the Texas Rules of Civil Procedure states that A[a]ny daim againgt aparty may
be severed and proceeded with separately.f Tex. R. Civ. P. 41. The effect of aseveranceisto dividea
lawsuit into two or more independent suitsthat will be adjudicated by distinct and separate judgments. See
Van Dyke v. Boswell, OToole, David & Pickering, 697 SW.2d 381, 383 (Tex. 1985). AThe
controlling reasons for a severance are to do judtice, avoid prgjudice,] and further convenience

Guaranty Fed. Savs. Bank v. Horseshoe Operating Co., 793 SW.2d 652, 658 (Tex. 1990).



In their adminigtration of Rule 41, tria courts have broad authority and their decisonsto
grant or deny aseverancewill not be reversed on gppea absent an abuse of discretion. Liberty Nat:| Fire
Ins. Co. v. Akin, 927 SW.2d 627, 629 (Tex. 1996). Thediscretion vestedintria courtsisnot, however,
without limits  Theirs is Aa sound and legd discretion within limits creeted by the circumstances of the
particular casei Womack v. Berry, 291 SW.2d 677, 683 (Tex. 1956). Such discretion may not be
exercised contrary to legd rules and principles gpplicable in the particular case. See Bocquet v. Herring,
972 SW.2d 19, 21 (Tex. 1998); Dd Valle Indep. Sch. Dist. v. Lopez, 863 S.W.2d 507, 513 (Tex.
App.CAustin 1993, writ denied).

Compliance with Rule 41, providing for the severance of A[any dam,@ requires the
following: (1) acontroversy involving more than one cause of action; (2) asevered clam that isthe proper
subject of alawsauit if asserted independently of the other claims; and (3) a severed clam that is not so
interwoven with the remaining actions as to involve the same facts and issues.  See State Dept. of
Highways & Public Transp. v. Cotner, 845 SW.2d 218, 219 (Tex. 1993). Rule4lisaso governed by
thisvenerable rule: A[s|everance of asingle cause of action into two partsisnever proper and should not be
granted for the purpose of enabling the litigants to obtain an early gppdlate ruling on the trid courts
determination of one phase of the caseli Piercev. Reynolds, 329 SW.2d 76, 79 n.1 (Tex. 1959); see
also Pustegjovski v. Rapid-American Corp., 35 SW.3d 643,647 (Tex. 2000) (AThereasonfor therule
liesin the necessity for preventing vexatious and oppressve litigation, and its purpose is accomplished by
forbidding the divison of a angle cause of action so0 as to maintain severd suits when a sngle suit will

suffice).



BRADFORD-SCLAIM FOR ATTORNEY-SFEESUNDER THE ACT

Thetrid- court severance necessarily impliesaconcluson by that court that Bradfordssdam
for declaratory relief under section 37.003 of the Act and hisclaim for atorney=sfeesunder section 37.009
can be adjudged in independent lawsuits culminating in separate and digtinct judgments. Ddisacontendsthe
two clams are instead merely different phases of asingle cause of action. We concur with Dalisa.

Section 37.009 is headed ACosts) and states as follows: Aln any proceeding under this
chapter, the court may award costs and reasonable attorney-s fees as are equitable and just.; Tex. Civ.
Prac. & Rem. Code Ann. * 37.009 (emphasis added). AThat asuit for the Satutory attorney-sfeesasa
separate action could not be maintained is evident from the wording of thestatute. . . . Theattorney:sfees,
while not costs, partake of the nature of the costs of suit and are assessed in accordance with the
judgment( reached in the proceeding. Huff v. Fidelity Lifelns. Co., 312 SW.2d 493, 501 (Tex. 1958)
(emphasis added). While the opinion in Huff referred to the Statutory predecessor of the attorney:s-fee
provisions now found in section 38.001 of the Texas Civil Practice and Remedies Code, the reasoning
gopliesal themore, in our view, to section 37.009 of the Act which prescribes asingleAproceedingl and

measures the fees awarded by the equities and justice revedled in that particular proceeding.?

2 Attorneyss fees incurred in defending a separate lawsuit cannot be recovered under section
37.009 of the Act, notwithstanding that the separate lawsuit concerned the same issues as those in
the declaratory judgment suit. See National Union Fire Ins. Co. v. Care Flight Air Ambulance Service,
Inc., 18 F.3d 323, 330 (5th Cir. 1994).



Bradford urges six appellate decisonsin support of his position that aclaim for attorney-s
fees under section 37.009 may be maintained in an independent proceeding and made the subject of a
separate and digtinct judgment.  Four of the decisons involve different statutory authorizations for the
recovery of attorney:s fees.® A fifth decision doesinvolve aproceeding under the Act.* 1n each of thefive
cases, however, the claim for attorney:s fees was severed by theappel late court and remanded for anew
trid. An gppellate-court severance of this character isauthorized by Rules43.2(d), 43.3(a), (b), and 43.6
of the Texas Rules of Appellate Procedure, and not by Rule 41 of the Texas Rules of Civil Procedure. See
Tex. R. App. P. 43.2(d), 43.3(a), (b), 43.6. Severance of apart of aclaim for remand to the tria court
invokes different considerations® Bradford:s sixth caseisin point. The caseis Grain Dealers Mutual
Insurance Co. v. McKee, 911 SW.2d 775 (Tex. App.CSan Antonio 1995). Therein, the appellate court
concluded, without citation of authority or supporting rationde, that aclam for attorney=sfeesunder section
37.009 could proceed to a hearing and judgment independently of aclaim for declaratory relief under the

Act. We disagreefor the reasons stated above. 1n any event, the claim for attorney-sfeesvanished from

* Great Am. Res. Ins. Co. v. Britton, 406 S.W.2d 901, 907 (Tex. 1966); ASAI v. Vanco
Insulation Abatement, Inc., 932 S.W.2d 118, 124 (Tex. App.CEl Paso 1996, no writ); Industrial
Disposal Supply Co. v. Perryman Bros. Trash Serv., 664 S.W.2d 756, 761 (Tex. App.CSan Antonio
1983, writ ref-d n.r.e.); Leal v. Leal, 628 S.W.2d 168, 171 (Tex. App.CSan Antonio 1982, no writ).

* International Ass:n of Fire Fighters Loc. 624 v. San Antonio, 822 S.W.2d 122, 132 (Tex.
App.CSan Antonio 1991, writ denied).

> See, e.9., Westgate, Ltd. v. State, 843 S.W.2d 448, 455 (Tex. 1992); Otis Elevator Co. v. Bedre,
776 S.W.2d 152, 153 (Tex. 1989); Lakewood Pipe of Tex., Inc. v. Conveying Techniques, Inc., 814
S.W.2d 553, 557 (Tex. App.CHouston [1st Dist.] 1991, no writ); Butt v. Gonzalez, 646 S.W.2d 584,
585 (Tex. App.CSan Antonio 1983, no writ).



the McKee case when the supreme court reversed the court of appeal-s judgment and rendered its own
contrary Atake nothingi judgment on the merits of the plaintiffzs clam for declaratory relief. See Grain
Dealers Mut. Ins. Co. v. McKee, 943 SW.2d 455 (Tex. 1997).

We hold the trial court abused its discretion when it severed Bradfordss dam for

dedaraory rdief from his dam for attorney=s fees under the Act.?

® 1f we understand correctly the dissenting opinion, it concedes the correctness of our holding,
under existing authorities, regarding the trial-court severance of Bradford-s claim for statutory attorney-s
fees. The dissenting opinion contends for an opposite holding, however, because Athe trial bench and
bar@ have become Acomfortablef with a contrary, if incorrect, practice that Aappellate courts have
largely ignored.@ If it indeed exists, such a practice is untenable. Suppose, for example, that we must
reverse a plaintiff:s money judgment and render judgment that he take nothing on the merits of his
claim against the defendant. Then, in a separate appeal from an independent judgment awarding the
plaintiff attorney:s fees, we find we must affirm that judgment because no reversible error is shown in
the record of that severed proceeding. Thiswould be intolerable, the opposite of a rational system for
the administration of justice.



DALISA-SCOUNTERCLAIMS

Asindicated above, thediscretion lodged in trid courtsby Rule41 may not beexercisedin
amanner that iscontrary to legd rulesand principlesapplicablein the particular case. One suchruleforbids
the severance of aclamthat isinterwoven with the remaining actionsto an extent that they involvethe same
facts and issues. We believe that rule was violated here.

Bradford requestsnegative declaratory rdief exclusvdy: that Ddisapossessesnointerestin
the Bradford tract, that no contract exists between the parties by reason of negotiations and writings
exchanged between them, and that Dalisain consequence hasno right to record alis pendens notice against
thetract. Ddisasrequested declaratory relief isexactly contrgpostive: that Daisadoes possessalegd or
equitable interest in the Bradford tract by reason of a contract resulting from negotiations between the
parties and writings exchanged between them. Ancillary to its request for declaratory relief, Ddisa
requested specific performance of the aleged contract or, dternatively, money damages for fraudulent or
negligent misrepresentations alegedly made by Bradford in the course of their negotiations. Itisdifficult to
conceive how these opposing actionsdonot involvethe samefactsand issues. We concludefromtheface
of the parties pleadings that they do.

Wetherefore hold thetrial court abused itsdiscretion when it severed Bradford-scam for
declaratory relief from Ddisas counterclaims because both areinterwoven to an extent thet they involvethe
same factsand issues. See, e.g., Rucker and Tracom, Int:l v. Bank One Texas, N.A., 36 S.W.3d 649,

651-52 (Tex. App.CWaco 2000, pet. denied); Fuentes v. McFadden, 825 SW.2d 772, 779 (Tex.



App.CWaco 1992, no writ); Mathis v. De La Garza & Assocs,, P.C., 778 SW.2d 105, 106 (Tex.

App.CSan Antonio 1989, no writ).”

DISPOSITION OF THE APPEALS

To be appealable, Bradford:s summary judgment must dispose of al partiesand dl issues
before the trid court. See Mafrige v. Ross, 866 SW.2d 590, 591 (Tex. 1993). Such ajudgment may
result, in caseslike the present, from avaid severance order. The summary judgment awarding Bradford
declaratory relief does not satisfy this requirement because the severance order isthe result of an abuse of
discretion. Theinvadid saveranceisprgudicia becauseit converted into afind judgment ajudgment thet is
interlocutory. See National Sur. Corp. v. Sandard Concrete Pipe Sales Co., 366 S.W.2d 103, 105
(Tex. Civ. App.CHouston [1st Dist.] 1963, no writ).

We vacate the trial-court severance order for the abuse of discretion found above. For
want of an gppedable judgment, we dismiss Dalisas apped from the summary judgment recovered by

Bradford. Bradford:s appeal from the trid-court order denying hismotion to cancel thelispendensnotice

” Similar instances of counterclaims interwoven with the plaintiff:s claim so as to involve the
same facts and issues are found in the following illustrative cases: Jinkins v. Bryan, 763 S.W.2d 539
(Tex. App.CAmarillo 1998, pet. denied); Bentley Village, Ltd. v. Nasits Bldg. Co., 736 S.W.2d 919
(Tex. App.CTyler 1987, no writ); McWilliams v. Gilbert, 715 S.W.2d 761 (Tex. App.CHouston [1st
Dist.] 1986, no writ); and, Bohart v. First Nat:l Bank, 536 S.W.2d 234 (Tex. Civ. App.CEastland
1976, writ ref-d n.r.e.).



depends upon the merits and vdidity of his dam for declaratory relief. No find judgment has been
rendered sugtaining hisclam in that regard. His apped is therefore premature.

We dismiss the consolidated appeal for want of jurisdiction.

John E. Powers, Justice

Before Justices Y eakel, Patterson and Powers : Opinion by Justice Powers;
Dissenting Opinion by Judtice Y eskd

Dismissed for Want of Jurisdiction
Fled: June?21, 2002

Publish

Before John E. Powers, Senior Justice (retired), Third Court of Appeds, Stting by assgnment. SeeTex.
Gov:t Code Ann. * 74.003(b) (West 1998).
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