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FROM THE DISTRICT COURT OF BELL COUNTY, 146TH JUDICIAL DISTRICT
NO. 176,689-B, HONORABLE RICK MORRIS, JUDGE PRESIDING

Thisisan apped from the granting of ano- evidence summary judgment inaproduct ligbility
case. The case arises out of afire that originated in Harold and Peggy Parsons:s (the AParsonsf) 1989
Lincoln Town Car when it was parked in their garage. The fire destroyed the Parsons:s car and home.
They sued the manufacturer and the deder who five months before the fire alegedly replaced a defective
part in the Town Car, subject to a safety recal. Eventualy, the Parsons settled their claims againgt the
deder. Thetria court entered atake-nothing summary judgment in favor of the manufacturer, Ford Motor
Company.

Wehold that, whilethereis evidencethat the alleged defect was present at thetimethe car
|eft the manufacturer-s control, the Parsons=sreliance onresipsa loquitur cannot overcometheeffect of the

dederzsintervening repair and replacement of the dlegedly defective part. Because the Parsonsfailed to



otherwise present credible evidence that the defect was present at the time of the fire or that it caused the

fire, we affirm the trid court:s summary judgmen.

FACTUAL BACKGROUND

On August 19, 1997, Peggy Parsons parked the Town Car in her garage and turned off the
motor. Sometime later, the unattended car suddenly and spontaneoudy burgt into flames. Mrs. Parsons
tried in vain to extinguish the fire. 1t spread and eventually destroyed the Town Car, the garage, and the
Parsons-s home.

The couple purchased the 1989 Lincoln Town Car from Conndl Chryder Plymouth in
Killeen, in March 1995. The car had 68,779 miles on the odometer at that time and was in Avery good
condition.;’. The Parsons testified that Ajw]e never had any after-market accessories and drove the car
without incident until March 1997.0 Mr. Parsons took the car to Billy Y oung Lincoln Mercury in March
1997 to havethe air conditioner repaired. In addition, he asked the dedler to replace theignition switch as
he had been advised to do by Ford in arecal letter the Parsons received several months earlier. No

subsequent work was done to the car.



David Kingdey, the fire marshd, tedtified by affidavit that on August 18, 1997, he
responded to aresdentid fire at the Parsons-s home which engulfed the entire Structure. The next day he
conducted an investigation into the origin and cause of thefire. HeAinterviewed witnessesand examined the
scenethoroughly.( Thefire damagewas o extensveit prevented him from determining Atheexact causeof
the fire@ However, he was able to rule out arson and concluded that Athefire had its origin in the 1989
Lincoln Town Car which wasparked inthegarage.i He determined that thefire subsequently spread tothe
remainder of the garage and house. Only thefire marsha inspected the fire scene, including the car and the
garage. The car was turned over to the Parsons=s property insurer which disposed of it assalvage. Thus,
the car was unavailable for examination and testing during this litigation.

TheParsonsfiled suit againgt Ford and SRH, Inc., acorporate entity doing businessasBilly
Young Lincoln Mercury. The suit dleged claims for negligence, deceptive trade practices, breach of
warranties, and drict products liability. They aleged a genera defect in the 1989 Lincoln Town Car
because the design and manufacture of the car were peculiarly within the knowledge of Ford and in its
exclusive control. They expressy pleaded the doctrine of resipsaloquitur, and that on the day of thefire
the ignition switch wasAin the same condition it wasin when it |ft the control of the Defendant, Ford Motor
Company.( They pleaded that the spontaneous fire was an occurrence which, in the ordinary course of
events, would not have occurred without negligence on the part of the defendants and/or adefect inthecar.

The Parsons sought recovery for property damage, dong with past and future menta anguish.

Both defendants urged no-evidence summary judgment motions which the digtrict court

granted and the Parsons appeded. Billy Y oung Lincoln Mercury did not file abrief in this Court, and the

Parsons have now advised the Court that they settled their claims againgt the dedler, Billy Y oung Lincoln
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Mercury, leaving only their daims againg Ford in issue. The Parsons filed the following documentary
evidence in response to the motions.

Peggy Parsonstestified by deposition that on the day of thefire, just before8:00 p.m., she
brought her grandson home from gymnastics class. She tedtified that the car had driven Adower, lumpy-
bumpy.@ She parked it in the family=s garage next to their other vehicle. When she got out of the car she
gndled Aastrange smell.f She went into the house and told her husband that there was something wrong
with the car, that Ait amels@ Then, the car explodedCshe heard a Aredl scary, red hugeblast.i She went
out and tried to extinguish the fire with awater hoseto no avail. She then backed the other car out of the
garage. Shetedtified that flames were Acoming up from thefront of the car@; Al could seeflamesright next
to the window, the front windshield, and the whole front of the carl was in flames.

In hisdeposition, Harold Parsons said that hewas watching televisonwhen hiswifecamein
and asked him to examinethe car. Hetold her that he wouldAsee about it after it cooled down from being
driven. Then he heard an exploson and hiswifetold him that Athe car=safire and toAcal 911.0 Hesaid he
opened the door and saw thefire blazing. By affidavit he said, Al went directly to the garage and opened
the door; our Lincoln Town Car was on fire. The flameswere coming out from between the hood and the
windshieddf He dso said that their home and dl their possessions were destroyed by thefire.

Inan effort to provethat the car remained in the same condition it wasinwhen it left Forcks
control, the Parsons submitted the affidavit of William D. Méeton, theoriginal owner of the car. Hetestified
that he purchased the 1989 Lincoln Town Car new from Pavilion Lincoln Mercury in Austinin November
1989. Hedroveit until February 1995, when he traded it in for another Lincoln at A-Plus Auto Sdesin

Killeen. At that time, the car had 68,762 miles on it. He testified that while he owned the car, he
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experienced only one problem, a Avery minor ar conditioning problem.; He also said that A[n]o after
market dectrical components were indaled initf and that Ford never warned him of any dangers.
Gayle Skaggs, the owner of A-Plus Auto Sdes in Killeen, tedtified by affidavit that he
purchased the Town Car in question from William Meton on February 27, 1995, and sold it to Connell
Pymouth on March 1, 1995. While he owned it, the car was driven very little, if a al, and Ano other
changesweremadetoit.;. When he sold the car to Connell Chryder Plymouth, it had only 68,762 mileson
the odometer.
The Parsons submitted the title history of their vehicle showing the various owners and
mileagesat thetime of each sdleand thewarranty repair history of thevehicle. Therepair documents show
repairsin 1989, 1990, and 1993, none of which appear to have been related to the ignition switch or the
electrical sysem. Findly, the Parsons submitted a copy of Safety Recall 95528, dated April 24, 1996,
regarding al 1988 through 1993 Lincoln Town Cars. Therecdl isidentified asASafety Related,(§ and dates
On some of the affected vehicles, ashort circuit could develop in the ignition switch thet
could lead to overhesting, smoke, and possibly fire in the steering column area of the
vehicle. The condition may occur whilethevehideisin useor unattended. To correct this
potentid condition, the ignition switch will be replaced with arevised design switch. The
wiring in the upper steering column area will o be ingpected for the ingdlation of any
aftermarket eectrical accessories. If animproper indalation isnoted you areto advisethe
customer of the need to have the condition corrected. These correction costs are not part
of thisrecal.

The recall notice dso states that AThis switch is used on gpproximately 70% of affected vehicles.i

The record contains severd volumes of documents submitted by Ford to the Nationa

Highway Traffic Safety Adminidration (ANHT SAQ) pursuant to that agency-sinvestigations of vehiclefires



originating in the steering columnsor ignition assembliesof Ford vehicles. These documentsinclude severd
hundred customer complaint reports compiled by Ford documenting spontaneous vehicle fires in 1989
Lincoln Town Cars. The Parsonsaso relied on these documentsto defeat the summary judgment motions.
DISCUSSION

|. Standard and Scope of Review

Thisisan apped of ano-evidence mation for summary judgment granted under TexasRule
of Civil Procedure 166&(i). A no-evidence summary judgment mation must specify the d ementsof the non
movant=s claim or defense on which thereisno evidence. Maciasv. Fiesta Mart, Inc., 988 S.\W.2d 316,
316-17 (Tex. App.CHouston [ 1st Dist.] 1999, no pet.). The burden then shiftsto the non-movanttobring
forth evidence raising a fact issue on the chalenged dements. 1d. The non-movant has the burden to
present enough evidence to be entitled to trial. Lampasasv. Soring Ctr., Inc., 988 S.W.2d 428, 432

(Tex. App.CHouston [14th Dist.] 1999, no pet.).



Review of ano-evidence summary judgment issimilar to that of apretria directed verdict.
Domiziov. Progressive County Mut. Ins. Co., 54 SW.3d 867, 871 (Tex. App.CAustin 2001, no pet.).
Thus, we must determine whether the Parsons produced any evidence of probative force to raise genuine
fact questions on the essentid elements of their clams placed in issue by Ford. Jackson v. Fiesta Mart,
Inc., 979 SW.2d 68, 70 (Tex. App.CAustin 1998, no pet.). The motion should be granted if the non-
movant fails to bring forth more than a scintilla of probative evidence on the materid issues in question.
Domizio, 54 SW.3d a 871. Morethan ascintillaof evidence exigsif the evidence Arisesto alevd that
would enable reasonable and fair-minded people to differ in their conclusons@ Merrell Dow Pharms,,
Inc. v. Havner, 953 SW.2d 706, 711 (Tex. 1997) (quoting Transport. Ins. Co. v. Moriel, 879 SW.2d

10, 25 (Tex. 1994)).

II.  Pleaded Claims and Grounds for No-Evidence Summary Judgment

The Parsonss petition assarted clamsfor gtrict products ligbility, negligence, breaches of
express warranty and the implied warranties of merchantability and fitness, and violations of the Texas
Deceptive Trade Practices Act ADTPAG). All causes of action were predicated on the existence of a
product defect in the Town Car. Ford moved for summary judgment on dl clams, atacking the premise
that a defect existed in the car and that it caused the fire. Ford:s specific grounds for summary judgment
were that (1) there was no evidence that a defect in the ignition switch existed at the time of the sde; (2)
therewasno direct evidence of adefect in the replaced ignition switch; (3) therewas no direct evidence that
a defect in the replaced ignition switch caused the fire; and (4) there was no circumdatantia evidence of a

defect in the replaced ignition switch. We agree with the latter three points.



[11. Strict Products Liability

Texas adopted section 402A of the Restatement (Second) of Torts providing for gtrict
ligbility for the sdle of dangeroudy defective products. McKisson v. Sales Affiliates, Inc., 416 SW.2d
787, 788-89 (Tex. 1967). A manufacturer who placesinto the stream of commerce adangerous product
by reason of somedefectisgtrictly liablein tort to onewho sustainsinjury because of thedefect. Darryl v.
Ford Motor Co., 440 SW.2d 630, 633 (Tex. 1969). The essentid dements of adtrict liability case are
(2) aproduct defect; (2) that existed at the time the product |eft manufacturer=s hands, (3) the defect made
the product unreasonably dangerous, and (4) the defect was a producing cause of plaintiff=sinjuries. See
Rourke v. Garza, 530 SW.2d 794, 798, 801 (Tex. 1975).

A. Proof of Defect By Circumstantial Evidence

Direct evidenceis not required to establish the existence of a defect; often it can only be
proven by circumgtantid evidence, particularly when a latent defect isinvolved. Darryl, 440 SW.2d at
632; Barnett v. Ford Motor Co., 463 S.W.2d 33, 35 (Tex. Civ. App.CWaco 1970, nowrit). Whether a

defect exigted in an auto when it left each defendant=s handsisfrequently amatter of inference. See Darryl,

! Texas courtsapply strict liability to manufacturers and sellers of used products. Turbines, Inc. v.
Dardis, 1 SW.3d 726, 734 (Tex. App.CAmarillo 1999, pet. denied); Hovenden v. Tenbush, 529
Sw.2d 302, 306 (Tex. Civ. App.CSan Antonio 1975, no writ); McLain v. Hodge, 474 SW.2d 772,
776 (Tex. Civ. App.CWaco 1971, writ ref=d n.r.e.); see al so Pennington v. Sngleton, 606 S.W.2d 682,
687 (Tex. 1980) (representing that used product is in good condition when it is not is actionable
misrepresentation under DTPA).



440 SW.2d at 632. To establish adefect through circumstantia evidence, one must prove both (1) proper
use of the product and (2) mdfunction. Plas-Tex, Inc. v. U.S. Steel Corp., 772 SW.2d 442, 444-45
(Tex. 1989).

Moreover, aplantiff need not identify the specific defect that caused theinjury. V. Mueler
& Co. v. Corley, 570 SW.2d 140, 143 (Tex. Civ. App.CHouston [1st Dist.] 1978, writ ref-d n.r.e.).
However, the plaintiff must trace the defect to the manufacturer. 1d. A plaintiff may proveamanufacturing
defect existed from evidence of the productsmdfunction. Gen. Motors Corp. v. Hopkins, 548 SW.2d
344, 349-50 (Tex. 1977); Ford Motor Co. v. Gonzalez, 9 SW.3d 195, 199 (Tex. App.CSan Antonio
1999, no pet.). This rule developed because a consumer or end-user is not in a pogtion to know the
manufacturing process or how the dfect might have occurred. Gonzalez, 9 SW.3d at 199. A
mafunction, in turn, may be established by testimony from the products user about the circumstances
surrounding the event in question. Seeid.; Spesv. General Motors Corp., 946 SW.2d 143, 155 (Tex.
App.CTexarkana 1997, writ denied). Expert testimony is not necessarily required to establish a

manufacturing defect. See Spes, 946 SW.2d at 156.



To be entitled to the gpplication of resipsa locquitur, aplantiff dill has the burden of
edtablishing proper use and handling of the product after it left the manufacturer=s control. Dardis, 1
SW.3d 735. A[T]he mere fact that an accident occurred is not sufficient proof that the automobile was
defectivel Hernandez v. Nissan Motor Corp., 740 S.W.2d 894, 895 (Tex. App.CEl Paso 1987, writ
denied). A plaintiff Amust provethat he has been injured or damaged by adefective product, and the mere
possibility that this may have occurred is not enough.f Carroll v. Ford Motor Co., 462 SW.2d 57, 61
(Tex. Civ. App.CHouston [14th Digt.] 1970, no writ). For examplein Bassv. General Motors Corp.,
447 SW.2d 443 (Tex. Civ. App.CFort Worth 1968, writ ref-d n.r.e), the plaintiff admitted that prior to
the fire in his car he pulled eectricad wires out from around the car=s horn. Thistype of dteration of the
car-s dectrica system prevented the gpplication of theresipsa locquitur doctrineinthat case. Seeid. at
446.

Courts tend to look to such factors as the product=s age and its usage asindications of the
likelihood that the mafunction resulted from an origind defect. Dardis, 1 SW.3d at 735. In cases
involving automobiles, the vehidess age and mileage are often considered in determining whether to apply
resipsalocquitur. See, e.g., Harrisonv. Bill Cairns Pontiac of Marlow Heights, Inc., 549 A.2d 385,
391-92 (Md. Ct. App. 1988) (refusing to apply res ipsa to five-year-old Ford-Mercury Zephyr with
58,855 milesbecauseit had been too long since vehicle had been in manufacturer-shandsto dlow inference
of defect); Quirk v. Ross, 476 P.2d 559, 563 (Or. 1970) (AAfter two owners, innumerable servicings, and
39,000 miles of usefree from brake difficulties except for last few miles, no inference can be drawn that a
defect existed in the brakes at the time of the vehicless manufacture or that any such defect wasthe cause of

the accident.f).
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However, Texas courts consider age and mileage only asrelevant factorsto be considered
by thetrier of fact. Nissan Motor Co. v. Armstrong, 32 SW.3d 701, 709 (Tex. App.CHouston [14th
Dist.] 2000, pet. filed, record requested) (holding six-year-old car with 93,000 miles not disqudlified
consdering Nissarrs own engineering andlysis and internd reports reflecting that design defect existed a
time of sde). Texas courtsaso hold that if amanufacturer places a product into the stream of commerce
that is S0 fragile that its anticipated use is likely to creste a dangerous condition, that manufacturer has
distributed adefective product. Armstrong, 32 S.W.3d at 709; USX Corp. v. Salinas, 818 SW.2d 473,
489 n. 16 (Tex. App.CSan Antonio 1991, writ denied); Sharp v. Chryser Corp., 432 SW.2d 131, 136
(Tex. Civ. App.CHouston [14th Dist.] 1968, writ ref-d n.r.e.). The Ford reports presented by the Parsons
indicate that the defect in question tended to occur only after congderable useand mileage. Emulationisnaot
aconsequence of ordinary wear and tear associated with cars driven between 60,000 and 120,000 miles.
While the age and mileage of the Parsons's Town Car is of some relevance, they are not the determining

factorsin this case.

B. Existence of Defect in Manufacturer-s Control
Courts have generdly held that manufacturers recdl | ettersare admissbleand help etablish
the existence of adefect at thetime the vehicleleft the manufacturer-s or sdller-scontral, if thereisotherwise
independent evidence of the existence of the defect in the specific vehicle in question. Longenecker v.
Gen. Motors Corp., 594 F.2d 1283, 1286 (9th Cir. 1979); Nevelsv. Ford Motor Co., 439 F.2d 251,
258 (5th Cir. 1971); In re Multi-Piece Rims Prod. Liab. Litig., 545 F. Supp. 149, 151 (W.D. Mo.

1982); Harley-Davidson Motor Co. v. Carpenter, 350 So.2d 360, 361 (Fla. Ct. App. 1977); Harley-
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Davidson Motor Co. v. Daniel, 260 S.E.2d 20, 22-23 (Ga. 1979); Manieri v. Volkswagenwerk A.G.,
376 A.2d 1317, 1323-24 (N.J. Super. 1977); Fieldsv. Volkswagen of Am., Inc., 555 P.2d 48, 57-58
(Okla. 1976); see also Holmquist v. Volkswagen of Am., Inc., 261 N.W.2d 516, 523 (lowa Ct. App.

1977); Coleman v. Ford Motor Co., 240 So.2d 607, 610 (Miss. 1970).?

V. Causation

In casesinvolving latent defects, a plaintiff need not disprove dl possible other causesfor
theinjuries. Darryl, 440 SW.2d at 632; Mahan Volkswagen, Inc. v. Hall, 648 S\W.2d 324, 328 (Tex.
App.CHouston [1st Dist.] 1982, writ ref=d n.r.e.); Sharpv. Chrysler Corp., 432 SW.2d 131, 135 (Tex.
Civ. App.CHouston [14th Dist.] 1968, writ ref-d n.r.e.) (a Aplantiff is not required to exclude an

gppreciable chance that the event might have occurred in some other way. Expressed otherwise, a

2 Manufacturers records of customer complaints and reports aso have been held admissiblein
productsliability casesto prove knowledge on the part of the manufacturer of the exisience of adefect inits
product. See, e.g., Shieldsv. Srum, Ruger & Co., 864 F.2d 379, 381 (5th Cir. 1989); Firestone Tire
& Rubber Co. v. Adams 541 A.2d 567, 571 (Del. 1988). In Wright v. General Motors Corp., 717
S.W.2d 153, 155 (Tex. App.CHouston [1st Dist.] 1986, no writ), themanufacturer=srecall |etter, dedler
product campaign bulletin, and testimony of one of the manufacturer=sengineers about results of aninhouse
evauation were consdered in sustaining a judgment againgt a manufacturer.
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conclusion of causal connection may be inferred by a baance of probabilities).® The plaintiff, however,

must present some evidence or circumstances with which to Abalance the probabilities§

V. ReslpsaLloquitur

The doctrine of resipsa loquitur can apply to both negligence and gtrict ligbility casesto
provide a presumption of product defect and causation. Its purposeisto relieve the plaintiff of the burden
of proving aspecific act of negligence by the defendant whenit isimpossiblefor the plantiff to determinethe
actud sequence of events and it is the defendant has superior knowledge or access to information to
determine the cause of the accident. Jones v. Tarrant Util. Co., 638 SW.2d 862, 865 (Tex. 1982);
Dardis, 1 SW.3d at 740. It isapplied only when two factors are present: (1) the character of theinjury is
such that it would not have occurred in the absence of negligence; and (2) the instrumentaity which caused
the injury is shown to have been under the sole management and control of the defendant. Gaulding v.
Celotex Corp., 772 SW.2d 66, 68 (Tex. 1989); Dardis, 1 SW.3d a 741. Thefirst el ement ensures
thereissupport for theinference of negligence and the second supportstheinference that defendant wasthe
negligent party. Dardis, at 741. Texasrequiresthat the plaintiff Aso reducefl thelikelihood of other causes
that the jury can reasonably find by a preponderance of the evidence that the negligence, if any, liesat the
defendant=s door. Mobil Chem. Co. v. Bell, 517 SW.2d 245, 251 (Tex. 1974); Dardis, 1 SW.3d at

741.

% One Texas court has held that in the Abalance of probabilities the court may consider other
reports of amilar incidents.  See Nissan Motor Co. v. Armstrong, 32 SW.3d 701, 710 (Tex.
App.CHouston [14th Dist.] 2000, pet. filed, record requested).
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Wefind that thefactsand circumstances established by the Parsons satisfy thefirst prong of
the res ipsa locquitur test. Cars parked with their engines disengaged, Stting in garages with no one
around, do not just spontaneoudy erupt in flames in the absence of negligence or a product defect. See
generally Barnett v. Ford Motor Co., 463 S.W.2d 33 (Tex. 1970).*

Although the circumstances of thefire satisfy thefirst prong of thetest for resi psaloquitur,
the fact that the dlegedly defective ignition switch was replaced before the fire prevents the application of
thedoctrineinthiscase. The Parsons acknowledgethisfact but argue that only three possibilities exist that
rationdly explain thefire: (1) the deder falled to actudly replace the ignition switch with aredesigned one;
(2) the dedler defectively or negligently ingtalled aredesigned ignition switch; or (3) the redesigned ignition
switch wasitsdf defectively dangerous.

If there was some independent evidence that adefective ignition switch was actudly inthe
1989 Lincoln Town Car a the time of the fire, the Parsons:s evidence would raise a fact issue on ther

causes of action. If such evidence existed, then issues such as whether aredesigned ignition switch was

* See also Gen. Motors Corp. v. Marter, 447 So.2d 1291 (Ala. 1984); Ford Motor Co. v.
Reid, 465 SW.2d 80 (Ark. 1971); Hall v. Everett Motors, Inc., 165 N.E.2d 107 (Mass. 1960); State
FarmFire& Cas. Co. v. Chrysler Corp., 523 N.E.2d 489 (Ohio 1988); Ford Motors Co. v. Pittman,
227 S0.2d 246 (Fla. Ct. App. 1969); Losinski v. Ford Motors Co., 204 N.W.2d 49 (Mich. Ct. App.
1972); Jacobson v. Broadway Motors, Inc. and Ford Motor Co., 430 SW.2d 602 (Mo. Ct. App.
1968); Cincinnati Ins. Co. v. Volkswagen of Am., Inc., 502 N.E.2d 651 (Ohio Ct. App. 1985); Corndl
Drilling Co. v. Ford Motor Co., 359 A.2d 822 (Pa. Ct. App. 1976).
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actudly ingaled or wasitself defectivewould befact questionsfor thetrier of fact. The digpute thenwould
center on which of the two defendants and three scenarios more likely than not caused the fire,

However, the Parsonslack any evidence of the dleged defect intheir car at thetime of the
fire. The car was destroyed preventing forensic evaluation. The Parsons have presented evidence that
morelikely than not Ford sold adefective car. But, theissue before the Court iswhether the doctrine of res
ipsa locquitur is available to the Parsons to show that defect existed on the day of the fire and was the
causeof thefire. Tobeentitledto aresipsalocquitur presumption, the Parsons must establish that the car
(or a least the ignition switch) was undtered sincethetimeit left Fordkscontrol at theinitid sde. Therecal
replacement interruptsthat causal chain, and thereisno evidencethat the defect persisted beyond therecall
repair o as to overcome the interruption.

The purpose of the second prong of theresipsa test isto ensurethat the defendant is, more
likely than not, the culpable party. See Mobil Chem. Co., 517 SW.2d at 251; Dardis, 1 SW3d at 741.
Therecdl work doneby Billy Y oung Lincoln-Mercury effectively changed the condition of the car, oneway
or the other, to such an extent that it prevents the gpplication of theresipsalocquitur doctrine. See, e.g.,
Doyle Wilson Homebuilder, Inc. v. Pickens, 996 S\W.2d 387 (Tex. App.CAustin 1999, pet. disrrd

agr.); Bass, 447 S.W.2d 443.
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In Bass, the plaintiff parked hiscar and later found it ablaze when hereturned after severa
hours. Bass, 447 S.W.2d at 444-45. Inhissuit againg the manufacturer, therewastestimony fromthefire
chief that the origin of thefirewas dectricd, caused by ashort circuit. Bassadmitted that earlier intheday
he had pulled the e ectric wires loose from the horn and had not secured the loose wires. Bass had never
complained to the deder about the dectricd sysem. Id. In affirming a directed verdict for the
manufacturer, the court observed that the Aplaintiff proved nothing more than the fact that the automobile
was damaged asaresult of an electricd fire. ... Thereisnoevidence. .. thewiring was defective, . . . or
that any defect was the proximate cause of thefire, nor isthere any evidence of faulty design.d Id. at 447.
The court said A[p]roximate cause is not to be presumed. It must be proved.f 1d.

Findly, the Parsons presented evidence of another incident of afire spontaneoudy igniting
after theignition switch had been replaced under the Ford recall. That complaint involved asteering column
firethat occurred after therecal repair had been made. Evidence of one other fire after arecal repair does
not providethelevel of probability necessary to ensurethat liability morelikely than not liesat Fordss door,
as required for gpplication of res ipsa locquitur. We hold that this evidence is not sufficient to raise a
genuine fact question. Assuming, arguendo, the Parsons are correct in their andyds, thereissmply no
evidencein the record to indicate which scenario more likely occurred, i.e., therecal repair was not made;
the recdl repair was performed inadequately; or the replacement ignition switch was itself defective. Itis
only under thethird scenario that Ford potentialy could beliable. Under thefirst two scenarios, the deder
would bear theliability. Thereislikewiseno evidencein connection with the extraneous podt-recdl-repair

fireindicating which of the three scenarioslikely occurred inthat incident. Without some evidence tending

16



to make the third scenario more likely than the others, the Parsons cannot maintain their lawsuit againgt

Ford.

CONCLUSION
On the record presented, we hold that the district court did not err in granting summary

judgment in favor of Ford Motor Company. We affirm the judgment.

Bea Ann Smith, Jugtice
Before Chief Justice Aboussie, Justices B. A. Smith and Puryear
Affirmed
Filed: June 21, 2002

Publish
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