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Edward West 111 gppedls from a conviction for aggravated assault. See Tex. Pen. Code
Ann. " 22.02(a) (West 1994). Theindictment aleged that West Aintentiondly, knowingly and recklesdy
causg[d] seriousbodily injury . . . by use of adeadly wegpon, to wit: abat.i Thejury found West guilty of
aggravated assault but failed to find affirmatively that West used or exhibited adeadly weapon. West urges
that the court erred by rendering judgment on a verdict that was based on inconsistent jury findings, and
assarts that the evidence is legdly insufficient because of the lack of afinding that West used a deadly
wegpon to commit the offense. Werdly on the rule announced in Dunn v. United States, 284 U.S. 390,

393-94 (1932) to afirm the didrict-court judgment.

FACTUAL AND PROCEDURAL HISTORY
Sergeant Martin Espinoza, a supervisor for the Hays County Sheriff=s office, received a

digpatch to report to the scene of an dleged crime on March 23, 1998. He arrived a Frank Lehmarrs



R.V. and saw Lehman standing outside. He noticed lacerationson hisface. Onceinsde Lehmarrstrailer,
Sergeant Espinozanoticed blood dripping down theingde of the door and front of thetraller. EMSarrived
soon after and transported Lehman to the hospital. Hetold Sergeant Espinozathat West had assaultedhim
with abasebd| bat; he dso told an investigator, and the emergency room physician that he had been beaten
with abat. Medical recordsintroduced at trid reveded that Lehman had severa lacerationson hisfaceand
head and a crushed right eye socket.

West wasindicted on two counts. Count | dleged that West had committed the offense of
attempted murder. Count 11 charged West with aggravated assault, which was dleged in the indictment to
have been committed Aby use of a deadly weapon, to wit: abat.i West pleaded not guilty to both counts.
After ajury trid, West was acquitted asto count | and convicted asto count I1. Thejury dso answeredin
the negative when asked whether West used or exhibited a deadly weapon. Thetrid court accepted the
jury=sverdict. West was sentenced to twenty yearsin prison and a $5,000 fine. West urgesthat the tria
court erred in overruling his motion for indructed verdict, and in upholding an inconsstent jury verdict
finding him guilty of aggravated assault, but failing to find the use of adeadly wegpon. He further assarts
that this discrepancy is equivdent to a finding of legd insufficiency of the evidence based on a materid

variance. See Gollihar v. State, 46 SW.3d 243, 246-48 (Tex. Crim. App. 2001).

DISCUSSION
Instructed Verdict
After the jury returned its guilty verdict, West moved for ajudgment not withstanding the
verdict (JINOV). Thereisno provisoninlaw for aJNOV inacrimina case, however, so thetria court
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was without authority to render such a judgment. State v. Savage, 933 SW.2d 497, 499 (Tex. Crim.
App. 1996). Counsdl then asked for an ingtructed verdict. See Tex. Code Crim. Proc. Ann. art. 45.032
(West Supp. 2002) (ADirected Verdictl). The codeisslent asto when amotion for instructed verdict may
be requested, athough at least one court has held that a directed verdict may be ruled on anytime after the
State hasrested. See Sate v. Westergren, 707 SW.2d 260, 263 (Tex. App.CCorpus Christi 1986, no
pet.). Westergren alowed an ingtructed verdict after the return of ajury verdict, designating it aJNOV.
Id. at 263. However, since Westergren, the court of criminad appedls has held that atrid court doesnot
have the authority to grant averdict other than that rendered by thejury. The only recoursefor adefendant
istofileamotion requesting anew trid based on evidentiary insufficiency. Savage, 933 SW.2d at 499. If
adefendant requestsamotion for ingtructed verdict or INOV following ajury verdict, the court should trest
such amotion as amotion for anew trid. Id.!

Itisclear that gppellant, by requestingaJNOV and then anindructed verdict, wasassarting
a chdlenge to the legd sufficiency of the evidence. See Garcia v. State, 17 SW.3d 1, 2 (Tex.
App.CHouston [1st Dist.] 1999, pet. ref-d). Accordingly, wewill review this case asalegd sufficiency
complaint, which can be brought on apped whether or not the appellant has preserved the error & trid.

Rankin v. State, 46 SW.3d 899, 901 (Tex. Crim. App. 2001). Moreover, chalenges to the legd

! The record reflects that West=strid counsd filed amotion for new trial asserting that the verdict
was contrary to the evidence. See Tex. R. App. P. 21.3. Thereis no indication in the record that the
motion was presented or ruled on. See Tex. R. App. P. 21.6, 21.8.



aufficiency of evidence concerning deadly weapon findingsin particular do not need to be preserved a the

trid leve. 1d. at 901.

Inconsistent Jury Verdicts or Findings

Wherethefindingsof thejury areinconsistent, the court shall look only towhether
theevidenceissufficient to sustain theverdict. Dunn, 284 U.S. at 393-94. Thisrulewasadopted
in Dunn v. United States, in which the United States Supreme Court held that a defendant may
not attack a conviction on one count if thereissufficient evidenceto support it, even though that
conviction was inconsstent with an acquittal on another count in the same indictment. 1d. In
Dunn, thejury convicted the defendant of maintaining acommon nuisance by keeping intoxicating liquor for
sde, but acquitted him of both the unlawful possession and the unlawful sde of thesameliquor. I d. at 391-
92. The Supreme Court reaffirmed the Dunn rulein United Statesv. Powell, 469 U.S. 57, 64
(1984). In Powell, the defendant was convicted of facilitating narcotics offenses by telephone, athough it
required proof of predicate offenses of conspiracy to possess cocaine and possession of cocaine, offenses
for which she was acquitted by the same jury. 469 U.S. a 60. The Court relied on Dunn to rgject the

defendant:sinconsstent verdict argument. 1d. at 69.



Texas has applied this rule to several stuations where the jury:=sverdicts and
findingsappear tobeinconsistent. Clark v. State, 886 SW.2d 844 (Tex. App.CEastland 1994, no
pet.):? see also Ruiz v. State, 641 SW.2d 364 (Tex. App.CCorpus Christi 1982, no pet.).?
Moreover, in a case smilar to thisone, the defendant was convicted of aggravated assault by
threatening the victim with an unloaded gun. See Sauceda v. State, 739 SW.2d 375, 376 (Tex.
App.CCorpusChristi 1987, pet. ref-d). Despitetheconviction and thefact that ahandgun isape
se deadly weapon, the jury failed to find the use of a deadly weapon at the punishment phase of
thetrial. I1d. TheThirteenth Court of Appeals, followingtheDunn rule, affirmed thejudgment of
conviction. Id. at 376-77. Despite seemingly inconsistent findings, so long as the evidence
supports the finding of guilt, the Dunn rule requiresthetrial court to accept the verdict of the
jury. Whiletheinconsistency may suggest that thejury did not follow thetrial court=singruction,
thereviewing court may not speculateastothejury=smotives. 1d. at 376. Inconsstencieswithin
ajury=sverdict may indicatethat Athejury did not speak their real conclusions, but that doesnot

show that they were not convinced of the defendant=s guilt.0 Powell, 469 U.S. at 64 (quoting

2 In Clark, the defendant was convicted of intent to cause bodily injury to a child and the jury
found the use of a deadly wegpon, his hands and feet; however, he was acquitted of intentionally causing
serious bodily injury to achild. Clark v. State, 886 S.W.2d 844 (Tex. App.CEastland 1994, no pet.).
The court rejected the defendant=s clam that hisacquitta of the serious bodily injury chargewasincongstent
with the jury finding of his hands and feet as a deadly weapon. Seeid. at 845. Moreover, the court
noted itsinquiry was limited to the legal sufficiency of the evidence. 1d.

% In Ruiz, the court upheld an inconsistent jury verdict where the defendant was found guilty asto
one count of murder and one count of attempted murder, but not guilty by reason of insanity as to three
other murders, al of which had occurred in the same episode. Ruiz v. State, 641 SW.2d 364, 365-66
(Tex. App.CCorpus Christi 1982, no pet.).



Dunn, 284 U.S. at 393). Moreover, ajury, convinced of guilt on the compound offense, may have
Athrough mistake, compromise, or lenity, arrived at an inconsistent concluson on the lesser
[predicate] offensefl but that deter mination requiresether Apurespeculationi or Ainquiriesinto
thejury=-sdeliberationsthat courts generally will not undertakef Id. at 65-66. When presented
with a seemingly inconsistent finding regar ding a deadly weapon, the appdllateinquiry islimited
solely to a determination of whether the evidence islegally sufficient to support an affirmative
finding. See Clark, 886 S.W.2d at 845.
Legal Insufficiency

Because the failure to find a deadly weapon does not have to be considered to
support or refutetheguilty verdict, weturn now to thelegal sufficiency of theevidence presented
at trial. When reviewing thelegal sufficiency of the evidence, we view the evidencein the light
mogt favor abletotheverdict to determinewhether any rational trier of fact could havefound the
essential elementsof the offense beyond areasonabledoubt. Jackson v. Virginia, 443 U.S. 307,
324 (1979); Johnson v. State, 23 SW.3d 1, 7 (Tex. Crim. App. 2000). Thetrier of fact isthe
exclusivejudgeof the credibility of thewitnessesand theweight to begiven their testimony. See
Jonesv. State, 944 SW.2d 642, 647 (Tex. Crim. App. 1996). Thejury=sverdict reflectsthat they
believed L ehmarnrstestimony that West assaulted him with abat. Given thedamageto hisface
and scalp, coupled with the blood splatteringsfound by Sergeant Espinoza and investigator sin his
trailer, areasonabletrier of fact could concludethat a deadly weapon, such as a bat, was used.

Moreover, thefractureof Lehmar:sright eyesocket, for which Lehman had toundergosurgery,



further supportsthe conclusion that a heavy, blunt object such asa bat wasused in the assault.
Indeed, Dr. Whisenant, the emergency room physician who treated Lehman, testified that an

injury such asthe one suffered by Lehman was typically caused by the force of a blunt object.
Given theevidenceasawhole, arational trier of fact could havefound the essential elements of
theoffensebeyond areasonabledoubt. Jackson, 443 U.S. at 324; Chambersv. State, 866 SW.2d
9, 15 (Tex. Crim. App. 1993). West argues that the failure of the jury to find the use or

exhibit of a deadly weapon created a material or fatal variance between the indictment and the
proof offered at trial. SeeGollihar, 46 SW.3d at 246-47. A variance occurswheretheevidence
introduced by the State failsto provetheoffensealleged in theindictment; that is, a discrepancy
exists between the allegationsin the charging instrument and the proof at trial. 1d. at 246. Ina
variance dtuation, the State has proven the defendant guilty of a crime, but has proven its
commission in amanner that differsfrom theallegationsin thecharginginstrument. Id. Thus the
evidencemay belegally insufficient to sustain theconviction asalleged. 1d. at 246-47. Here, the
State=sproof wasconsistent with the offenseasalleged in theindictment. Asthe proof offered at
trial was legally sufficient to establish the charge of aggravated assault as alleged in the
indictment, therewas no variance. Moreover, because the evidenceis sufficient to sustain the
guilty verdict alone, this Court does not have to consider the appar ently inconsistent failure to

find use of a deadly weapon, according to theDunn rule.

CONCLUSION
Theevidencein thiscaseissufficient to support West=sconviction for aggravated

assault asalleged. AccordingtotheDunn rule, welook no further than the verdict itself. The



evidenceislegally sufficient to support thejudgment of thetrial court; accordingly, weaffirm the

judgment of conviction.

Bea Ann Smith, Justice
Before Chief Justice Aboussie, Justices B. A. Smith and Yeakel
Affirmed
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