TEXAS COURT OF APPEALS, THIRD DISTRICT, AT AUSTIN

NO. 03-01-00312-CV

Dr. Rudoulf Michad Metz, Appdlant
V.

Lake LBJ Municipal Utility Digtrict; Llano Independent School District; County Education
District #15; Linebarger Heard Goggan Blair Graham Pena &
Sampson; Llano County; Lake Lyndon B. Johnson | mprovement
Corporation; and Hor seshoe Bay Applehead Assessment
Association, Inc., Appellees

FROM THE DISTRICT COURT OF LLANO COUNTY, 33RD JUDICIAL DISTRICT
NO. 12,160, HONORABLE GUILFORD L. JONESIII, JUDGE PRESIDING

Appdlant, Rudoulf Michael Metz, gppealsthe district court-sdismissal of thishill of review
proceeding. Thedigtrict court dismissed the bill of review without prejudice after concluding that ClaraE.
ABetsyll Johnson failed to show authority to represent appellant ashisattorney in the proceeding. See Tex.
R. Civ. P. 12. Appdlant raises four issues contending thet the district court erred in failing to take the
proper steps to terminate Johnsorrs gppointment as appellant=s attorney ad litem; abused itsdiscretionin
failing to grant a continuance regarding a hearing chalenging the affidavit of inability to pay for the gppelate
record; abused itsdiscretion in granting the appellees: contest to the affidavit of inability to pay; and erredin

failing to conclude that the appellees did not comply with the rules of civil procedure relating to service of



process in the underlying property tax ddinquency proceeding. We will affirm the district court=s order

dismissng the hill of review proceeding without prgudice.

Background

Underlying thishill of review proceeding wasthe property tax delinquency suit commenced
by appdleesin April 1995 against gppellant in the same Llano County digtrict court. In March 1996, the
appellees, unable to determine an address for appellant, served him with processby publication. See Tex.
R. Civ. P. 108. Thedidtrict court also appointed an ad litem to act on gppellant=sbehalf. See Tex. R. Civ.
P. 244. In October 1996, due to the joinder of a party to the proceeding with whom the gppointed ad
litem had a conflict of interest, the digtrict court appointed Johnson to serve as gppellant:s ad litem
attorney. Sometime after her gppointment and before the district court rendered afind judgment, Johnson
moved her law practicefrom LIano County, Texas, to the State of Washington and communicated that fact
by letter to the district court. The appellees then requested that the court appoint a new ad litem for
appellant. In August 1998, the district court gppointed Tim Cowart to serve as gppellant=s attorney ad
litem. In November 1998, following atrid on the meritsat which Cowart represented gppellant=sinterests,
the digtrict court rendered afina judgment in favor of the gopellees. Pursuant to the judgment, in April
1999, the property was sold by the Sheriff of LIano County.

In November 1999, Johnson moved back to the areaand filed apetition for abill of review
representing that she was doing so on appdlant:s behdf. In the petition, she referred to hersdf as
gopdlant=sattorney ad litem. The petition sought to set asde the November 1998 judgment infavor of the
gppelleesaswell asset asdethe April 1999 sheriff-ssale of the property on the basisthat appellant was not
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properly served with process. Additiondly, the petition requested attorney ad litem feesfor Johnsonin
excess of $5900.

Appdlessanswered and generaly denied the dlegationsinthe petition. Further, gopellees,
by sworn moation, challenged Johnsorys authority to represent appellant in the bill of review proceeding.
Seeid. A hearing was set for 9:00 am. on March 9, 2001. On March7, 2001, Johnson filed aresponse
titled AObjection & Reply To Motion To Show Authority.¢ The response, however, did not address any
issues raised in appellees motion to show authority; rether, it reiterated the contentionsin the bill of review
petition that appellant was served improperly in the underlying property tax delinquency proceeding. The
only portions of the response related to appellees motion to show authority were the statements that
Johnson was smply Anot availablell for aMarch 9 hearing and that it was aAburden to appear in this matter

twice given the distance [she had to drive]@ and the fact that she was having car trouble.

! Texas Rule of Civil Procedure 12 providesin rdevant part:

A party in asuit or proceeding pending in acourt of this state may, by sworn written
motion gating that he believesthe suit or proceeding is being prosecuted or defended
without authority, cause the attorney to be cited to appear before the court and show
his authority to act.

Tex.R. Civ. P. 12.



On March 9 the court held a hearing on appellees motion to show authority. The only
attendees at the hearing were the attorneysfor the gppellees; Johnson did not appear nor did anyone on her
behdf. The record reflects that on March 9 at 10:06 am., Johnson submitted to the district court by fax a
first motion for continuance of the March 9 hearing. The court, however, a 9:20 am. had aready
commenced the hearing.

The reporter=s record from the hearing on the motion to show authority reflects the

following:
The Court: | st there an order in the file removing her as atorney?
TheClerk: Not B B isit in thet file?

[Appellees attorney]: No. Wha happened was there was in the origindly filed
delinquent tax suit, it=soriginaly Mary Moursund was gppointed
atorney ad litem. Then when we amended the suit to add
Horseshoe Bay Maintenance Fund, Inc., we had to remove
Mary. Then Betsy was appointed to serve asattorney ad litem.

Then it was set for trid about four times, and she asked it to be
passed every time. Then by the time we were ready to set it
again, she had removed hersdf from the State of Texas to the
State of Washington.

She sent you aletter saying sheintended to remove hersdlf from
al of the cases, so weve (3¢) filed a motion to gppoint B B
another motion to appoint an attorney ad litem, court appoint
Tim Cowart. We had our judgment with Tim representing the
defendant.

Then she filed this separate cause of action asabill of review,
and we dorrt think under any circumstances she would have
authority tofilethat either asan ad litem, or asaB B an attorney
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for the plantiff, because it=s clear from the pleadings that she
hasrrt contacted the plaintiff. She was gtill searching for him,
and plantiff wastotaly unawareof dl of thisbecause of the cite
by posting. So | dort think she has any authority to represent
theB B

The Court: The Court takes judicid notice of the facts just recited by
[Appellees attorney] and further of the fact that the Court has
advised Ms Johnson specificaly because she was ill
submitting invoices to the court for work and the court
gppointments, that she was no longer an attorney under any
court gppointments in this digtrict.

Prior to the filing of this plaintiff-s origind petition for bill of
review, it is clear on the record for the original case. . . which
was 10,693, in Llano County, that she was no longer the
atorney of record in that case. Therefore, she could not
possibly, under any theory whatsoever, havethe authority at this
point to file an origind petition for bill of review.

The Court further takes notice of her pleadings in this Cause
Number 12,160, that sheis till looking for Dr. Rudolf Michael

Metz; further, that her pleadings are clearly purported to bein

the capacity as attorney ad litem and guardian, as she says for
Dr. Rudolf Michael Metz. Therefore, she could not possibly be
representing himin any individua capacity of representation, and
therefore cannot have authority in that manner.

At the conclusion of the hearing, the digtrict court rendered afind order which concluded
that Johnson was without authority to file the bill of review on behdf of appdlant and that no counsd
gppeared on behdf of gppellant. Further, the court ordered Johnson barred from continuing to represent
gppellant and ordered the pleadings struck and the bill of review proceeding dismissed without prejudice.
The didtrict court never reached the merits of the petition for bill of review.
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Johnson, on behdf of gppelant, filed an unsupported maotion for new triad contending that
the digtrict court erred in concluding that Johnson had no authority to bring the bill of review because there
had been no formd hearing with notice to Johnson that her appointment as attorney ad litem for appellant
was terminated, that the digtrict court erred in failing to grant a continuance of the hearing on the motion to
show authority, and that service of process by publication in the underlying tax delinquency proceeding was
improper. The motion was overruled by operation of law.

Notice of apped was timdy filed. Johnson submitted and signed the notice of apped
representing that AThe party filing this noticeisthe Plantiff, Dr. Rudoulf Michadl Metz, by ClaraE. ABetsyll
Johnson, Attorney ad Litem and guardian appointed by the Tria Court.f Accompanying the notice of
goped was an affidavit of inability to pay the costs of gpped that reflected Johnsores, not appdlant:s,
financid status and contended that Johnson was unableto pay the costs of gpped. The gppellees challenged
the affidavit, and following a hearing, the district court sustained the appelees chdlengeto theaffidavit of

inability to pay. The gppd late recordswere prepared, the feeswere paid, and the appeal has proceeded.

Discussion
On appedl, four issues are presented for review: (1) whether the district court erred in
faling to take the proper steps to terminate Johnsorrs gppointment as gppellant:=s attorney ad litem; (2)
whether the digtrict court abused its discretion in failing to grant a continuance regarding a hearing
chdlenging the effidavit of ingbility to pay for the appellate record; (3) whether the district court abused its

discretion in granting the gppellees: contest to the affidavit of inability to pay; and (4) whether the digtrict



court erred in failing to conclude that the appellees did not comply with therules of civil procedure relating
to service of processin the underlying property tax delinquency proceeding.
Johnson:s status as appellant:s attorney ad litem

Rule 12 of the Texas Rules of Civil Procedure requires a party who believesthat asuit is
being prosecuted or defended without authority by an attorney to move before the parties have announced
reedy for trid that such attorney not be permitted to appear in the cause. See Tex. R. Civ. P. 12; City of
San Antoniov. Aguilar, 670 SW.2d 681, 684 (Tex. Civ. App.CSan Antonio 1984, writ disd). Atthe
hearing on the mation, the burden is upon the challenged attorney to show sufficient authority to prosecute
or defend the suit on behdf of the other party. Id. The digtrict court=s finding that an attorney lacks
authority tofileor maintainasuitisaconcusonof lawv. Statev. Evangelical Lutheran Good Samaritan
Society, 981 SW.2d 509, 511 (Tex. App.CAustin 1998, no pet.) (citing Gulf Reg:l Educ. Television v.
University of Houston, 746 SW.2d 803, 806 (Tex. App.CHouston [14th Dist.] 1988, writ denied)). As
aconcluson of law, wereview de novothedistrict court-sfinding. Evangelical Lutheran, 981 SW.2d at
511.

Appdlant fals to directly chdlenge the didtrict courts bass for dismissa of the
proceedingsCthat Johnsonwas without authority to represent gppellant in these bill of review proceedings.
However, in congtruing appe lant=sissues broadly, we note that the second issue contends that the district
court failed to take the proper stepsto remove Johnson as appel lant=s prior atorney ad litem. AsJohnson
did not appear a the hearing on the motion to show authority, thisissue was raised for the first timein an

unsupported motion for new trid.



A motionfor new trid that isoverruled by operation of law preservesfor gopellatereview a
complaint properly made in the motion, unless taking evidence was necessary to properly present the
complaint to thetria court. See Tex. R. App. P. 33.1. Thecontentionthat thedistrict court erredinfailing
to properly terminate Johnsorrs ad litem appointment required some substantiation or evidence beforethe
district court. Astherewasno support for thisassertion, it wasnot properly preserved for our review. See
Tex. R. App. P. 33.1(b). Intheevent, however, the assertion in the motion for new trid is properly before
us, we note that there are no statutory provisons or procedura rules outlining steps a court must take in
removing an ad litem from an gppointment. See Coleson v. Bethan, 931 SW.2d 706, 712 (Tex.
App.CFort Worth 1996, no writ). The Coleson court noted, however, that a motion pursuant to Texas
Rule of Civil Procedure 12 would be appropriate where Aperhapsthe attorney ad litem-s duties had been
fulfilled but the attorney ad litem continued to act and failed to seek hisor her discharge, aswould bethe
normal scenarioi Id.

Although the record before us does not contain any documents from the underlying property
tax delinquency proceeding, as noted above, during the hearing on gppellees mation to show authority, the
digrict judge took judicid notice of severd facts that occurred during the underlying tax deinquency
proceedingsinwhich hewasthepresiding judge. The court took judicia noticethat during the pendency of
the property tax delinquency proceeding Johnson sent the court aletter stating that sheintended to remove
hersdf from al pending cases becauise she was moving out of the state. Further the court took judicia
notice that, at that time and in response to Johnsores |etter, appellees moved to gppoint a replacement

attorney ad litem for gppellant. The digtrict court granted the gppellees motion, and appointed Tim



Cowart as the attorney ad litem to represent gppellant. The court also took judicia notice that Cowart
represented appel lant=sintereststhrough the 1998 judgment. We note a so that Johnson, inthe statement of
facts portion of her brief, acknowledged that the district court had gppointed Cowart as gppellant:s ad
litem and that Cowart represented appel lant through judgment.

Johnson failed to appear at the hearing on the appellees moation chalenging her authority to
represent appellant, and, despite the fact that it was Johnsorys burden to show authority to represent
gppellant inthe proceeding, shefailed to produce any evidence that would support such authority. Further,
the didtrict court took judicia notice that during the underlying property tax delinquency proceeding, it had
appointed Cowart as appellant=s attorney ad litem replacing Johnson as gppellant=sad litem. Appdlant=s

second issueis overruled.

Contest to inability to pay for appellate record

In histhird issue, gppdlant contends the digtrict court abused its discretion in denying the
motion to continue the hearing on the contest to the affidavit of inability to pay for the appelate record
because he received insufficient notice of the date of the hearing. Further, in his fourth issue gppdllant
contends that the district court abused its discretion in Adenying the motion under TRCP 145 as to the
aufficiency of the evidence contesting such motion. @

We fird review the notice of apped which wasfiled timdy. It sates, AThe party filingthis
notice is the Pantiff, Dr. Rudoulf Michad Metz, by Clara E. ABetsyfl Johnson, Attorney ad Litem and

guardian gppointed by the Trid Court.f Accompanying the notice of gpped was an affidavit of ingbility to



pay for the gppellaterecord. Thisaffidavit, however, was Johnsorrsaffidavit, not gppd lant-saffidavit. The

affidavit stated,

My nameis Clara E. Betsy Johnson. | am self employed as an attorney and am single. |
resdeat 113 East 20th, San Angelo, Texas. At thistime my amount of saf employment
incomeis 600 dollars per month. At present | have the following monthly hills. ... I am
unable to pay court costs. | verify that the satements made in this affidavit are true and
correct.

Johnson Sgned the affidavit.

Johnsonisnot aparty tothisapped. Further, an affidavit of inability to pay
filed by Johnson explaining her inability to pay has no bearing on gppelant=s ability to pay.
Because Johnson is not an appdlant, error, if any, by the didrict court related to the
affidavit of inability to pay filed by Johnson did not probably cause the rendition of an

improper judgment. See Tex. R. App. P. 44.1(a). Appdlant=sthird and fourthissuesare

overruled.

Service of processin the prior property tax delinquency proceeding

Findly, appelant contendsin hisfirs issue thet the digtrict court erred in
failing to rulethat the gppelleesfailed to comply with civil procedure rulesregarding service
of process in the underlying property tax delinquency proceeding. In this instance, the
digtrict court dismissed the bill of review proceeding without preudice because the court
concluded that Johnson was without authority to represent gppellant. The digtrict court
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never reached the substantive issue of whether the gppellees complied with therulesdf avil
procedure in serving appellant with process in the underlying property tax delinquency
proceeding. There is nothing preserved for our review. See Tex. R. App. P. 33.1(3).
Appdlant=sfirg issueis overruled.
Conclusion
Having addressed dl of appellant=s issues, we affirm the didrict courts

dismissal of the bill of review proceeding without prejudice.

Mack Kidd, Justice
Before Justices Kidd, Patterson and Puryear

Affirmed

2 We note that appellant submitted to this Court two motions to remand. The first motion to
remand wasAfiledi March 27, 2002, despite thefact that thefiling fee had not been paid and themotion did
not contain a certificate of conference. This Court=s clerk:s office sent counsd notice of these defects,
however, the defects have not been cured. We dismiss this motion. See Tex. R. App. P. 10.1(a)(5).
Appdlant dso submitted an amended motion to remand on April 8, 2002. Again, afiling fee was not
submitted with the motion nor did the motion contain acertificate of conference. ThisCourt=s clerk=s office
sent counsdl notice of these defects and in the notice informed counsd that the motion was marked
Areceivedi and was not filed. As the defects in the amended motion have not been corrected, this Court
declinesto file or address this motion.
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Filed: November 7, 2002
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