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Physicians, Surgeons and Hospitals Professional Services, Inc., Appéelant
V.

Texas Hospital I nsurance Exchange, Appellee

FROM THE DISTRICT COURT OF COMAL COUNTY, 207TH JUDICIAL DISTRICT
NO. C98-077B, HONORABLE JACK H. ROBISON, JUDGE PRESIDING

Appdlant Physcians, Surgeons and Hospitds Professond Insurance Services, Inc.
(AProfessiona Serviced))) sued Texas Hospital Insurance Exchange (Athe Exchangef), dleging breach-of-
contract and tortious-interference-with-contract clams. Thetrid court granted summary judgment for the
Exchange. Professona Services assarts two issues complaining that the trid court erred in granting
summary judgment because Professond Services raised amateria fact issue regarding each of itsclams
and the Exchange failed to establish an affirmative defense asamaiter of law. Wewill affirm the judgment

of thetria court.

BACKGROUND
In December 1997, Professond Services was an insurance agency that solicited a

professond ligbility insurance policy for McKennaMemorid Hospital (AM cKenna), aninsured member of



the Exchange. Although Professond Servicesdid not have acontractua relationship with the Exchange, it
was a subagent for J. Menna Insurance Agency (AMennail), which was an independent insurance agency
authorized to place business with the Exchange under an Agency-Company Agreement. The agreement
between Menna and the Exchange limited commissions to 12.5 percent for business placed through
subagents. In December 1997, Professond Services solicited arenewd professond liability insurance
policy aswell as arenewd comprehengve generd ligbility policy and an umbrdladirectors, officers, and
trustees liability policy. The premium that Professional Services proposed to charge McKenna for the
renewd of these coverages with the Exchange included the stlandard 12.5 percent commission plus an
approximate 100 percent Aadditional commission.§ Thisadditional commission, in effect, doubled the cost
of the insurance to McKenna.

Professond Services does not dispute that it faled to reved to McKenna that it was
charging the additiond commisson. When the Exchange was informed of the additiona commission,
however, its president Robert L. Dion determined he had a fiduciary duty to ensure that McKenna was
informed. Initidly, Dion contacted the president of Professona Services, Ron Romero, to discuss the
matter. After determining that Romeross reaction was inadequate, Dion contacted McKenna:s Chief
Executive Officer, Ray Harris, and informed him of the additional commission. Dion informed Harrisof the
additional commission that would be paid to Romero if McKennagpproved. Harris declined to gpprove
the expenditure, and McKenna subsequently terminated its relationship with Romero and Professiond

Services. McKenna ultimately obtained insurance coverage through another agent and with ancther insurer.



Professond Services subsequently filed thissuit, dleging breach-of- contract and tortious-
interference-with-contract clams.  The trid court granted summary judgment for the Exchange, and

Professiona Services gppedlsto this Court.

STANDARD OF REVIEW

The sandard for reviewing the granting of a motion for summary judgment is well
established. Summary judgment is proper if the defendant, asthe movant, disproves at least one e ement of
eech of the plantiff's daims or esablishes dl dements of an affirmative defense to each clam. See
American Tobacco Co. v. Grinnell, 951 SW.2d 420, 425 (Tex. 1997). Themovant hastheburden
of showing thereisno genuineissue of material fact and it isentitled to judgment asa matter of
law. Nixon v. Mr. Prop. Mgmt. Co., 690 S.W.2d 546, 548 (Tex. 1985). In deciding whether thereis
adisputed material fact issue precluding summary judgment, proof favor ableto the non-movant is
taken astrue and the court must indulge every reasonable inference and resolve any doubtsin
favor of thenon-movant. See Nixon, 690 SW.2d at 548-49. Intheorder granting summary judgmentin
favor of the Exchange, the court did not sate the specific groundsfor itsruling. Therefore, we will affirm if
any of the theories advanced in the Exchangess mation for summary judgment are meritorious. See Carr v.
Brasher, 776 SW.2d 567, 569 (Tex. 1989).

When this Court reviews the granting of a summary judgment, issues not expresdy
presented to thetria court in the written summary judgment motion, answer, or other response cannot be
considered on gpped asgroundsfor reversal. City of Houston v. Clear Creek Basin Auth., 589 SW.2d
671, 677 (Tex. 1979); Tex. R. Civ. P. 166a(c)(ii). The merefiling of an amended petition after a
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motion for summary judgment isfiled doesnot constitute aresponseto themotion. Clear Creek
Basin Auth., 589 SW.2d at 678. Further, atrial court can only consider pleadingsand proof on file
at the time of the hearing, or items filed after the hearing and before judgment with the
permission of the court. Leinen v. Buffington:s Bayou City Serv., 824 SW.2d 682, 685 (Tex.

App.CHouston [14th Dist.] 1992, no writ).

BREACH OF CONTRACT

In its firg issue, Professional Services contends that the trid court erred in granting
summary judgment on its breach-of- contract claim, because the affidavit proof submitted by the Exchange
and the no-evidence grounds asserted by the Exchange did not establish that there wasno genuineissue
of material fact and that it was entitled to judgment asa matter of law. In order to prevail on a
breach of contract claim, Physician Servicesmust prove: (1) theexistence of avalid contract, (2)
its compliance with the terms of the contract, (3) the Exchange:s breach of the contract, and (4)
damages as a result of the breach. See Scott v. Sebree, 986 SW.2d 364, 372 (Tex. App.CAustin
1999, pet. denied).

Professond Sarvices, the plaintiff inthe underlying suit, dlegedinitsFrs Amended Origind
Petition, filed January 10, 2001, that A[t]he activities of the[ Exchange] areadirect and anticipatory breach
of the Limited Agency Agreement.i Our review of that contract, however, established that Professiona
Services was not a party to that contract. Accordingly, the Exchange could not breach a contract with

respect to Professional Servicesif Professional Serviceswasnot a party to the contract.



Furthermore, in Professional Servicess response to the Exchange:s motion for
summary judgment, Professional Services never disputed the Exchange:s summary judgment
evidencethat no contractual relationship existed between thetwo parties; Professional Services
presented no evidence of a contractual relationship between the parties.

On appeal to thisCourt, Professonal Servicesassertsin itsbrief that an implied
contract existed between the parties. Thisargument, however, ispresented for thefirst timeon
appeal. Accordingly, wedo not reach the substance of thisar gument becauseit hasbeen waived.
SeeTex. R. Civ. P. 166a(c) (Alssuesnot expresdy presented tothetrial court by written motion,
answer or other response shall not be considered on appeal as grounds for reversal.i); Clear
Lake Basin Auth., 589 SW.2d at 677.

Because Professional Services failed to present evidence to establish a direct
contractual relationship between the partiesand becauseit haswaived an argument regarding a

breach of an implied contract, we overrule Professional Servicessfirst issue.

TORTIOUSINTERFERENCE WITH CONTRACT
Inits second issue, Professional Services contendsthat thetria court erred in granting
summary judgment onitsclaim for tortiousinterferencewith contract because the Exchangess proof did not

edablish al dements of the affirmative defense of judtification to that clam. We disagree.

Alleged interference with a contractud relaionship isexcused if it islegdly judtified. See
Serner v. Marathon Oil Co., 767 SW.2d 686, 690-91 (Tex. 1989); Barker v. Brown, 772 S\W.2d
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507, 511 (Tex. App.CBeaumont 1989, no writ); Davisv. Lewis, 487 SW.2d 411, 414 (Tex. Civ.
App.CAmaillo 1972, no writ). Specificdly, interference does not include the exercise of one=s own rights
inatransaction or the exercise of an equal or superior right. See Serner, 767 SW.2d at 691; Barker, 772
SW.2d at 512. And furthermore, recounting truthful information is not improper interference. Tarleton
Sate Univ. v. Rosiere, 867 SW.2d 948, 953 (Tex. App.CEastland 1993, writ dismed by agrmnt). Our
review of the record indicates that the uncontroverted evidence established that M cKennawas amember
and subscriber of the Exchange and that McK enna had granted the Exchange power of attorney to engage
in any act that McKenna could engage in with respect to its insurance cortracts with the Exchange.
Professional Services does not deny that the Exchange and McKennawerein ardationship of insurer and
insured. Moreover, the uncontroverted evidence established that the Exchange and McKennawerein an
exiding fidudary rdaionship of principa and agent because of the power of attorney granted by McKenna
See Plummer v. Estate of Plummer, 51 S\W.3d 840, 842 (Tex. App.CTexarkana 2001, pet. denied).
Furthermore, the uncontroverted evidence established that the Exchange was a reciproca insurance
exchange organized under article 19.01 of the insurance code. See Tex. Ins. Code Ann. art. 1901 (West
1981 & Supp 2002).! Inareciprocd insurance exchange, the subscriber isnot only apolicyholder/insured,
but isaso an owner of the business, just as stockhol ders are owners of acorporation. Wilsonv. Marshall,

218 SW.2d 345, 346 (Tex. Civ. App.CWaco 1949, no writ). Accordingly, the Exchange-s

! Effective June 1, 2003, article 19.01 of the insurance code is repealed. See Act of May 22,
2001, 77th Leg. R.S,, ch. 1419, * 31(a), 2001 Tex. Gen. Laws 3658, 4208. Thisarticlewill bereplaced
by chapter 942 of therecodified insurancecode. Seeid., * 1, at 3990-96. We providethiscitation for the
convenience of the reader.



communications with McKenna were not only communications between an insurer and insured or a
principa and agent, but were al so communications between acompany and one of itsowners. Therefore,
the Exchangewasjustified in sharing material and truthful information regarding the additiona commission.?

Professond Servicess second issueisoverrued.

CONCLUSION
Having overruled both of Professionad Servicessissues, we affirm thejudgment of thetria

court.

Mack Kidd, Justice
Before Justices Kidd, Patterson and Puryear

Affirmed

2 We note that the Exchange further argues in its brief to this Court thet it provided summary
judgment evidence negating the e ement of causation regarding Professiona Servicesstortious-intaference
with-contract cdlaim. Because we conclude that the Exchange has established dl dements of its affirmative
defense regarding this claim, we need not reech thisissue. See American Tobacco Co. v. Grinnell, 951
S\W.2d 420, 425 (Tex. 1997).

Furthermore, we note that Professiona Servicesraisesadditional agumentsinitshrief for thefirg
time on gpped regarding itstortious-interference-with-contract clam. These arguments have been waived
for the reasons stated under our discusson of Professond Servicess firg issue. See Tex. R. Civ. P.
166a(c); City of Houston v. Clear Creek Basin Auth., 589 S.W.2d 671, 677 (Tex. 1979). Accordingly,
we need not address these arguments.
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