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Cafeteria Operatorsrunsachain of cafeterias and buffet- style restaurantsknown as Furr=s
Cafeterias and Furr=sFamily Dining restaurants (AFurr-sf). Asamethod of controlling costsand maintaining
product uniformity, Furr-s operatesacentra kitchento servicedl of itsrestaurants. At the central kitchen,
bulk food items are turned into theindividua portions served at the restaurants. For example, large blocks
of compressed frozen fish are diced into fillets which are then buttered and breaded. Corn bread muffins
are prepared in mass quantities. The food isthen shipped to the individua restaurants, where it is heated
and served.

To prepare this food, Furr-s uses dectricity and gas. The Comptroller, after auditing the
period from April 1, 1991, to October 31, 1994, assessed salestax on the el ectricity and gasused in Furrs
central kitchen. Furr=s protested the assessment. A hearing was held before an adminidtrative law judge
who upheld the Comptroller-s assessment. After atrid de novo, thedigtrict court denied Furr-smotion for

summary judgment and rendered judgment in the Comptraller=s favor on its cross-mation for summary



judgment. In one issue on apped, Furr=s contends that the eectricity and gas used in the centrd kitchen

during the audit period qudified for exemption from salestax. We will affirm the trid court judgment.

Discussion

The sales tax datute at issue in this case exempts dectricity and gas sdes from taxation
except when they are sold for acommercia use. Actof May 31, 1981, 67thLeg., R.S,, ch. 389, " 1, sec.
151.317(a), 1981 Tex. Gen. Laws 1490, 1563-64. ACommercid usel is use by aperson Aengaged in
sling, warehousing, or digtributing a commodity or a professonal or personal service . .. § Id. sec.
151.317 (c)(2). Commercid use does not include Aprocessing tangible persond property for sde as
tangible persona property,@ but does include the Apreparation or storage of food for immediate
consumption.f)f Tex. Tax Code Ann. * 151.317(c)(2)(A)(i) (West 2002). AFood for immediate
consumptionf isdefined by rule asAthetype of food, beverages, or mealsnormally prepared, served or sold
by restaurants, lunch counters, cafeterias, etc., which, when sold, require no additiona preparation prior to

consumption.f 34 Tex. Admin. Code * 3.293(a)(9)(A) (2001).

! During the period covered by the audit, section 151.317(a) read: AGasand e ectricity are exempted
. .. except when sold for acommercid used Act of May 31, 1981, 67th Leg., R.S,, ch. 389, * 1, sec.
151.317(a), 1981 Tex. Gen. Laws 1490, 1563. In 1999, that section was restructured to read that gas



and eectricity are exempt when used for alist of certain exempt purposes. Act of May 31, 1999, 76th
Leg., R.S, ch. 1467, " 2.18, sec. 151.317(a), 1999 Tex. Gen. Laws 5017, 5017. The definitions of
Acommercia uss) and Aprocessingd did not change in 1999; however, the 1999 amendments have two
different sections numbered (c)(2). In 1987, the Tax Code was changed to define the use of gas ad
electricity in the preparation of food for immediate consumption as taxable processing. Act of July 21,
1987, 70th Leg., 2d C.S, art. 1, pt. 4, " 25, 1987 Tex. Gen. Laws 1, 18-19.



Despite the convol uted language of the statute which states an excuson from an exemption,
followed by an exception to that exclusion, the result can be stated smply: Processing food for immediate
consumption isataxable commercid use of eectricity and gas. Texas Citrus Exch. v. Sharp, 955 SW.2d
164, 169-70 (Tex. App.CAudtin 1997, no pet.), provides the proper andyss for determining whether
Furr:sis engaged in the taxable processing of food for immediate consumption.?

Texas Citrusinvolved acooperative marketing association that produced fruit juice. Inits
manufacturing process, it extracted juice from the fresh fruit and then extracted the remaining water to obtain
athick syrupy substance known asindustrid concentrate. It next froze the concentrate, which wasthen sent
to an off-dtetank farm. The concentrate was maintained in its frozen state for up to Sx monthsin order to
collect concentrate from various harvests with different acidity levels to be blended to achieve the proper
qudity. Id. a 166. The Comptroller attempted to assess tax on the dectricity used to maintain the
concentrate in itsfrozen state on the basisthat dectricity used for Awarehousingll thefrozen juicewasnot tax
exempt. Texas Citrus contended that the maintenance of concentrateinitsfrozen satewasan integra part
of its manufacturing process, as blending various batches of juice was necessary to achieve a uniform
product. Id. at 167.

In Texas Citrus, this Court held that the manufacturing process includes every operation

from the beginning of production until the product is completed and packaged for sde.

2 Wedo not apply the Comptroller=sAsingle entityd anaysis, that is, the Comptroller givessignificance
to the fact that the restaurants, cafeterias, and centrd kitchen are owned by the same legd entity.



Id. & 170. The opinion rgected the Comptroller-s theory that the manufacturing process could be
separated into discrete components, some taxable and some tax-exempt. The opinion aso rgjected the
Compitroller-s argument that the off-Ste location of the tank farm changed the nature of the activity from
manufacturing to warehousing. The vast mgjority® of the frozen concentratein thetankswas held for usein
processing Texas Citruss main product, the juice. 1d. at 170. The vast mgority of thedectricity used to
maintain the frozen concentrate wastherefore being used for an essentid part of the manufacturing process,
an exempt noncommercid use. 1d. at 170-71.

ThisCourt gpplied asmilar andyssin Rylander v. Haber Fabrics Corp., 13 SW.3d 845,
850 (Tex. App.CAustin 2000, no pet.), in which we said that the Comptroller cannot divide processng
into component parts to examine each in a vacuum. One must look to see whether a function isa
Areasonable continuum from gtart to finish in deciding the taxable nature of the function. Id. Inthat case,
we concluded that the activities performed by the taxpayer, aseriesof manipulationsto transform fabric of
varying quditiesinto uniformrollsof first qudity fabric, weredl part of atax-exempt manufacturing process

Id.

In bringing this apped, Furr=s overlooks the andyss advanced in Texas Citrus and in

Haber Fabrics. Furr=s attempts to andyze separately the Acomponent( activities performed in its centrd

kitchen from the activities performed at its restaurants and cafeterias; it o rdies on the kitcherrsoff-ste

3 A gmdl amount of the frozen industria concentrate was sold as concentrate.



|ocation to emphasi ze the different nature of the activity performed there. Under Furr=sandysis, the centrd
kitchen is not preparing food for immediate consumption; rather itisa
fadlity engaged in the non-taxable activity of Aprocessing tangible persond property for sde as tangible
persond property.¢ Only ineachindividud restaurant or cafeteriaisthefood prepared and made ready for
immediate consumption, it argues.

For the same reason that we rgected the Comptroller-s andyssin Texas Citrus and
Haber, we rgect Furr-s andysis here. We hold that Furr=s engages in the taxable processing activity of
preparing food for immediate consumptioninitscentral kitchen aswell asinitsrestaurants” All of thesteps
it takesin the centra facility are part of the continuum of eventsrequired to preparefood to be served inits
restaurants. That the initid preparation is done at a centrd location does not change the nature of the
process just as the retention of the frozen concentrate in off-gte tanksin Texas Citrus did not remove it
from themanufacturing process. If Furr=shad only one cafeteriaand performed dl thefood preparationina
kitchen at that location, the eectricity used would be taxable because dectricity used to prepare food for
immediate consumption isacommercid use. It isimmaterid whether Furr=s trangports afish fillet from a
wak-in freezer on the premisesto its deep-fat fryer ten feet away or trangportsthat piece of frozen fish for
severd hundred miles. Location doesnot ater the activity of preparing food for immediate consumption. In
Texas Citrus, thisanadyss of whether the taxpayer=s activities were aAreasonabl e continuum from sart to

finid resulted in the conclusion that the dectricity used at the tank farms was part of the non-taxable

4 Aswiththe Texas Citrus Exchange=s sale of ade minimus amount of thefrozen concentrate, Furr=s

slsasmadl amount of the items leaving the central processing fecility.



processing of tangible persond property. Inthe current case, it resultsin the concluson that the e ectricity
and gas usad in the centrd kitchen is part of the taxable process of preparing food for immediate

consumption.®

Conclusion
Wehold that the that the e ectricity and gas used in Furr=s centra kitchen arebeing used for
the taxable purpose of preparing food for immediate consumption. We overrule Furr=s sngle issue and

affirm the trid court judgment.

Bea Ann Smith, Judtice
Before Chief Justice Aboussie, Jugtices B. A. Smith and Puryear
Affirmed
Filed: July 26, 2002
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®>  Furr=s contends that the Comptroller=s reliance on its Asingle entity@ theory to assesstax in these
circumstances violates the Compitroller=s own Asingle meter() rule. We have not relied on the Single entity
theory and our holding does not implicate theAsngle meter(l rule. Thetext of therule showswhy it doesnot
aoply to this stuation: ANatura gas or dectricity used during a regular monthly billing period for both
exempt and taxable purposes under a sngle meter is totdly exempt or taxable based upon the
predominant use of the natural gas or eectricity measured by that meter.) See Tex. Admin. Code *
3.295(e)(1) (2001) (emphasisadded). Furr-snever established that asingle meter at any location measured
both an exempt and a taxable purpose.



