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A confidentia informant tetified that he purchased marihuana from Bradley Michad
Cantdon. Thejury found Cantelon guilty of ddivery of acontrolled substance; after he pleaded trueto two

earlier felony convictions, he was sentenced to serve four yearsin prison.



A recent provision of the Texas Code of Criminal Procedure states that a defendant may
not be convicted for such an offense on the testimony of a covert informant Aunless the tetimony is
corroborated by other evidence tending to connect the defendant with the offense committed.; Tex. Crim.
Proc. Code Ann. art. 38.141 (West Supp. 2002). Cantelon contends on appedl that thetestimony of the
confidentia informant was not sufficiently corroborated. To review this chalenge, we turn to the smilarly
worded article 38.14 which requires corroboration of accomplicetestimony. Tex. Crim. Proc. Code Ann.
art. 38.14 (West 1979). Applying the Atends-to-connectd standard courts have found sufficient to
corroborate accomplice testimony, we hold that sufficient corroborating evidence tendsto connect Canteon

to the offense charged.

BACKGROUND
Sergeant Chris Johnson, an investigator with the Nar cotics Enforcement Team
employed by the Marble Falls Police Department, testified that he received information from a
confidential informant named Chris Humphries' that Cantelon was willing to sall marihuana.
Ser geant Johnson and Humphriesarranged to meet Cantelon at a Wal-Mart parking lot on June
28, 2000. Sergeant Johnson testified that he searched Humphries to be sure that he had no
marihuana, gave him an audio recording device, and provided the cash to purchase the

marihuana. At the agreed-upon location, Humphries left Sergeant Johnsores car, entered

! Humphries had entered into awritten agreement with the Marble Falls Police Department to serve
as aconfidentid informant who would buy drugs to incriminate local drug deders. He did thisin order to
have drug charges againgt him dismissed. Accordingly, a thetrid in the present case, he testified under a
grant of immunity.



Cantelorrscar and left after several minutes, walked to apay phonetodivert suspicion, and then
returned to Sergeant Johnsores car. Sergeant Johnson attempted to videotape Humphriess
actions, but had to replace the battery in the video recorder at the exact moment of the actual
exchange. When Humphries returned, he déivered the marihuana to Sergeant Johnson, who
again searched him and found he no longer had the cash provided for the purchase. At trial,
Humphriestestified that Cantelon ddivered the marihuanato him in exchangefor $65 plus$5 gas
money.

Cantelon was found guilty by the jury and sentenced by thetrial court. He now

appeals his conviction to this Court.

DISCUSSION
In hissoleissue on appeal, Cantelon complainsthat the evidence wasinsufficient
to corroboratethetestimony of the confidential infor mant because no oneother than Humphries
tegtified totheactual transfer of themarihuana; dueto afaulty battery, Sergeant Johnson did not
record and did not observe Cantedon or Humphries during this alleged transaction. The
legidaturehasdecided that a defendant may not be convicted by the statementsof a confidential
informant unlessthat testimony is corrobor ated:

(@) A defendant may not be convicted of an offense under Chapter 481, Health

and Safety Code, on the testimony of a person who isnot a licensed peace

officer or a special investigator but who isacting covertly on behalf of alaw

enforcement agency or under the color of law enforcement unless the

testimony iscorroborated by other evidencetending to connect the defendant
with the offense committed.



(b) Corroboration is not sufficient for the purposes of this article if the
corrobor ation only shows the commission of the offense.

Tex. Crim. Proc. Code Ann. art. 38.141(a), (b) (West Supp. 2002). Thereisno case law interpreting
article 38.141, but article 38.14 haslong required in rikingly smilar language that the State must present
evidence to corroborate the accomplice:s testimony:

A conviction cannot be had upon the testimony of an accomplice unless corroborated by

other evidence tending to mnnect the defendant with the offense committed; and the

corroboration is not sufficient if it merely shows the commission of the offense,
Tex. Crim. Proc. Code Ann. art. 38.14 (West 1979).2 Theenactment of substantialy thesamelanguagein
article 38.141 suggedsts that the legidature intended the same standard for corroboration to apply to

accomplice witnesses and confidential informants.

2 Before the passage of article 38.141, courts made it clear that an undercover agent or actor
working covertly with law enforcement officials was not an accomplice for purposes of article 38.14. A
Avolunteer@ working on behdf of acrimina investigation is not an accompliceif that person does not bring
about the crime but merely intends to obtain evidence to be used againgt those committing the crime. See
Parr v. State, 606 S.W.2d 928, 929 (Tex. Crim. App.1980); Alexander v. State, 168 Tex. Crim. 288,
325 S.W.2d 139, 140 (1959); see also Bacon v. Sate, 762 SW.2d 653, 656 (Tex. App.CHouston
[14th Dist.] 1988, pet. refd).



Furthermore, we believethe purposes of thetwo articlesaresmilar. Article 38.14 gpplies
to an accomplice to a crime who, by definition, participated with the accused in the commission of the
charged offense and therefore would have a sdfish interest in testifying againgt the defendant in order to
securerdief from prosecution or alessened punishment. The purpose of article 38.14 thenisto assurethat
ajury does not consider an accomplice witnessstestimony unlessit findsthat thewitnessistelling thetruth
and that other evidence corroborates the discredited witnesss tetimony. See McDuff v. Sate, 943
SW.2d 517, 520 (Tex. App.CAustin 1997, pet ref-d). AThisrequiresthejury to recelve and act upon
such testimony with caution, considering the selfish interests and possibly corrupt motives of the witness/)
Howard v. State, 972 SW.2d 121, 125 (Tex. App.CAustin 1997, no pet). Article 38.141 appliesto
confidentid informants. Informants, as Sergeant Johnson testified in the present case, work with the police
for sdf-interested reasons. They may have no direct connection with the offenseinissue but generdly have
anincentive or hopefor persona gain. Often they work for compensation or to have charges againgt them
dismissed. Because an informant, like an accomplice, could fal into the class of adiscredited witnesswith
sfish interests and possbly corrupt motives, the legidature has imposed the same standard of
corroboration for an informant=s testimony. Therefore, to establish a standard for corroborating an
informant=stestimony, we look to case law establishing how much evidence is sufficient to corroborate the

testimony of an accomplice witness®

? Wefind it sgnificant that Cantelon agrees with thisstandard for corroboration of aninformant:s



testimony in his brief to this Court. Cantelon inggts that gpplying the accomplice-witness standard, the
testimony of Humphrieswas not sufficiently corroborated. Inexplicably, the State arguesthat the article
38.14 line of cases do not apply, but that the testimony was sufficiently corroborated, citing only article
38.14 cases to support this contention.



A challenge of insufficient corroboration is not the same as a challenge of
insufficient evidenceto support theverdict asawhole. See Catheyv. State, 992 S.W.2d 460, 462-
63 (Tex. Crim. App. 1999). To corroborate accomplice-witnesstestimony, A[a]ll thelaw requires
is that there be some non-accomplice evidence which tends to connect the accused to the
commission of the offense. While individually these circumstances might not be sufficient to
corrobor ate the accomplice testimony, taken together, rational jurors could conclude that this
evidence sufficiently tended to connect appellant tothe offense Hernandezv. State, 939 SW.2d
173, 178-79 (Tex. Crim. App. 1997) (citing Cox v. State, 830 SW.2d 609, 612 (Tex. Crim. App.
1992); Paulus v. State, 633 SW.2d 827, 846 (Tex. Crim. App. 1981)). To determine the
sufficiency of the corroboration, we eiminate the testimony of the accomplice and ask whether
other inculpatory evidencetendsto connect the accused to the commission of the offense, even if
it doesnot directly link theaccused tothecrime. See McDuff v. State, 939 SW.2d 607, 612 (T ex.
Crim. App. 1997); Casias v. State, 36 SW.3d 897, 901 (Tex. App.CAustin 2001, no pet.). We
must view the corroborating evidence in the light most favorableto the verdict. Knox v. State,
934 SW.2d 678, 686-87; Gill v. State, 873 SW.2d 45, 48 (Tex. Crim. App. 1994). No preciserule
can beformulated regar ding theamount of evidencethat isrequired to corrobor atethetestimony
of an accomplice witness; each case must be judged on its own facts. Gill, 873 SW.2d at 48.
Even insignificant circumstances may satisfy the test. See Reed v. State, 744 SW.2d 112, 126
(Tex.Crim. App. 1988). AAsthecourt of criminal appealsinstructs, thetends-to-connect dandard

does not present a high threshold.; In the Matter of C.M.G., 905 SW.2d 56, 58 (Tex.



App.CAustin 1995, no writ). We shall apply the tends-to-connect standard to the confidential
informant=stestimony in the present case.

If we eliminate Humphries stestimony, we ar e left with thefollowing inculpatory
evidence. Sergeant Johnson established the time and place for the Acontrolled buy@ to occur.
Befor e executing the plan, Johnson sear ched Humphriesto ensure he had no drugson him and
then provided Humphrieswith $70 cash and arecording device. Johnson watched Humphriesgo
directly from Johnsorrs car to Cantelon=scar. Johnson maintained surveillanceand videotaped
Humphrieswith Cantelon, except for the critical moment of the actual exchange when Johnson
was distracted by having to change the battery in the video recorder. Johnson watched
Humphries exit Cantelor:s car, walk to a pay phone and pretend to place a call before he
returned to Johnsorrscar. Humphrieshanded Johnson a bag of marihuanaand nolonger had the
$70 cash he had been provided to makethe purchase. Thetransaction took only afew minutes.

I n addition to Ser geant Johnsorestestimony, the State played theaudio recor ding,
and the jury was able to hear the actual recording of the exchange between Humphries and
Cantdon during Humphriesstestimony. The State also played the video recor ding which does
not show Cantelon ddivering the marihuana, but does corroborate Humphriess other actions
from the timehe left Johnsorrs car until hereturned.

Cantelon contendsthat thisevidence mer ely establishesthat hewaspresent in the
Wal-Mart parkinglot on June 28, 2000, alongwith Humphriesand hundredsof other people. We

disagree. Theevidencecorroboratesthat Cantelon met Humphriesat an agreed-upontimeat an



agr eed-upon place, they spent several minutestogether stting in Cantelorescar in the parking
lot, Humphries entered the car with a specific amount of cash and an audio recorder, returned
without the cash, then gave Johnson a bag of marihuanaand therecor ding devicewith arecor ded
conver sation between Humphries and Cantelon.

Thetrial court correctly ingructed thejury that it had to find evidenceAthat tends

to connect the defendant with the commission of the offensef

You are instructed that a person may not be convicted of delivery of a
controlled substance, including marihuana, merely on the testimony of a civilian
person who is acting covertly on behalf of a law enforcement agency, unlessthe
testimony of the civilian is corroborated by other evidencein the casetending to
connect the defendant with the offense committed, if you find that an offense was
committed. Thecorroborating evidence, if any, isnot sufficient if it merely shows
the commission of theoffense. Thecorroborating evidence, if any, must alsotend
to connect the defendant with the commission of the offenseg, if any, and then from
all theevidenceyou must believe beyond areasonabledoubt that thedefendant is
guilty of the offense charged against him.

Inanyjurytrial, thejurorsarethetriersof fact, thejudgesof thecredibility of thewitnesses, and
the judges of the weight to be given the withesses testimony. Castellano v. State, 810 SW.2d
800, 807 (Tex. App.CAustin 1991, no pet.). Thejury isentitled to accept or rgect all or any part
of the testimony given by the witnesses for the State and the accused; reconciliation of

evidentiary conflictsis solely a function of thetrier of fact. 1d. Eventhough Humphriesasan
informant may have been adiscredited witness with selfish interests and possibly corrupt motives, the
jury was entitled to find that he wastd ling the truth and that other evidence corroborated histestimony. See

McDuff, 943 SW.2d at 520; Hunter, 972 SW.2d at 125.
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We conclude that the corroborating evidence detailed above sufficiently tends to
connect Cantelon with the delivery of marihuanato Humphries. Hernandez, 939 SW.3d at 178-
79; see also Bacon v. Sate, 762 SW.2d 653, 654, 656 (Tex. App.CHouston [14th Dist.] 1988, pet.

ref-d). Therefore, we overrule Cantelores sole issue on gpped and affirm the trid court=s judgment.

Bea Ann Smith, Jugtice
Before Chief Justice Aboussie, Justices B. A. Smith and Y eskel
Affirmed
Fled: August 30, 2002

Publish
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