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The didrict court found appellant Sherell Wray guilty of aggravated sexud assault (cause
numbers 994410 and 994418) and aggravated kidnapping (cause number 994702). See Tex. Pen. Code
Ann. ** 20.04, 22.021 (West Supp. 2002). The court sentenced him to sixty years: imprisonment for each
offense. In two points of error, gppellant contends the court erred by failing to find that he released the
kidngpping victim in a safe place and by permitting an unqudified witness to tedtify to the Satistica

probability of a DNA match. We will affirm the judgments of conviction.

July 23, 1999
Appdlant was convicted for sexudly assaulting CM on the night of July 23, 1999. CM

gpent the afternoon and evening of that day a an Austin Motd 6 smoking marihuana with a friend and



acquaintances. Shortly before midnight, she asked for aride home. Two menwho had just arrived & the
motel, and whom CM did not know, said they would takeher. CM got into agreen TransAmwith thetwo
men; the smaller of the two men drovethe car, the other man wasin the passenger seet, and CM wasinthe
back seat. Instead of taking CM home, the men drove to aremote area having dirt roads and tall weeds.
After stopping, thedriver of the car got into the back seat with CM and demanded that she perform fdllatio.
When sherefused, he asked the passenger, ADog, wheresmy pistol a Believing that the passenger was
reaching for apistol, CM agreed to perform oral sex. After this, first thedriver and then the passenger had
sexud intercourse with CM. After the assaults, the men drove CM to her residence.

During the subsequent police investigation, CM and an officer attempted to retrace her
activitiesontheday of theassaults. They drovein the officer-sunmarked car tothe Motel 6 where CM first
met the assallants. The officer went to the motd office to speak to the manager. AsCM waited outsidein
the car, she saw the green Trans Am pull into the motel parking lot. When the officer returned to the car,
CM told her, AThat=shim. Thatshim. That:sthem.; The Trans Am drove away from the motel and was
eventualy stopped by apolice cruiser. Three men wereinthe Trans Am. From her set in the unmarked
car, CM immediately identified the driver, Michadl Bailey, asthe smaller of the two assailantswho had a'so
been driving the car on the night of the assaults. CM indicated that another man in the Trans Am, Farrell
Johnson, resembled the second assailant but shewas hesitant to positively identify him. Thethird maninthe
Trans Am was gppellant. In later photographic lineups, CM failed to identify Johnson but postively
identified gopellant as the second assailant. CM dso identified appellant  trid.

August 17, 1999



Appdlant was convicted for kidngpping and sexudly assaulting CP on the night of August

17,1999. CPand severd of her friends spent the evening drinking at anumber of downtown Austin clubs.

CP became extremdly intoxicated. She remembered leaving a club sometime between 10:00 p.m. and
midnight, but could remember nothing ese until she awokein her car, parked outsde astrange house, with
awoman she had never met. Thiswoman was Carolyn Sanchez, a crack addict who encountered CP on
East 11th Street.  Sanchez tedtified that CP:s car was parked on the wrong side of the street. CP was
leaning out of the car, incoherent and Aout of it.i. Sanchez got into CP-s car and drove to a Ramada Inn
where she had been smoking crack. Sanchez went into the motel intending to cal for help. Instead, she
went to deep. When Sanchez awoke a short time later, she returned to CP, who was deeping in her car
outsde the motel.

About thistime, aBuick driven by Michael Bailey drove up to the Ramadalnn. Inthe car
with Bailey were Cassandra Sorrellsand appellant. Sorrellstedtified that she was employed by the Ramada
Inn and that Bailey, her boyfriend, had driven her towork. Sorrdllssaid that Bailey had akey to her house,
that he was driving her Buick, and that appellant was with Bailey both when he took her to work that day
and when he returned to the motel at about 3:00 am. Sanchez testified that she knew Bailey asadrug
dedler, and that she gpproached him to make a purchase after Sorrdlswent insdethemotel. Heinstructed
her tofallow him. Bailey then drovethe Buick to Sorrdlsshouse on Felix Street while Sanchez followed in
CP-scar. Both cars stopped in front of the house and appellant went insde. Bailey walked over to CP:s

car, seized CP, and pulled her fromthevehicle. Hethen dragged her into the house. Appellant came back



outsde and told Sanchez, AGet out of here. Dorrt tell anybody because werll kill you.f) Sanchez leftin CPs
car.

CP remembered being taken to abedroom where she was sexudly assaulted by two men.
After the assaults, the men took CP to what she remembered wasalarge American car andtold hertolie
downintheback seat. Thesmaller of thetwo assailantsthen drove the car to arura area CP described as
being Athe middle of nowherei The men ordered her out of the car, then drove away. It was till dark.
CP was wearing a torn shirt and jeans, and was barefoot. She could see no houses and had trouble
walking on the unpaved ground. She hid behind atrailer, fearing that her assailantswould return. Shethen
began looking for help. The trailer where she had hidden appeared to be unoccupied, so she walked to
another nearby trailer and knocked on the door. She thought she heard someone inside, but no one came
to the door. Eventuadly, CP managed to stop apassing car and its occupants called the police.

CPwas unableto identify either of her assallants. Shedid, however, identify Sanchezina
photo spread. She a0 identified a photograph of Sorrells-s house on Felix Street asthe place where she
was assaulted. Sanchez identified both Bailey and appellant in photographic lineups. She did not

identify appellant at trial.

Release in a safe place



Inhisfirst point of error, gppellant urgesthat the digtrict court erred by convicting him of a
first degree felony in the aggravated kidnapping cause. Aggravated kidnapping is ordinarily afirst degree
felony, but the offense is a second degree felony if the defendant proves by a preponderance of the
evidence that he voluntarily released the victim in a safe place. Tex. Pen. Code Ann. * 20.04(d) (West
Supp. 2002). Wereview the relevant evidenceto determine whether the court-sfallureto find that CPwas
voluntarily released in a safe place was contrary to the great weight and preponderance of the evidence.
See Merazv. Sate, 785 SW.2d 146, 155 (Tex. Crim. App. 1990).

The key issue is whether CP was released in a safe place. The factors relevant to this
determination include the remoteness of the location, the proximity of persons who could aid or assist the
victim, the time of day, the climatic conditions, the condition of the victim, the character or the location or
the surrounding neighborhood, and the victines familiarity with the location or neighborhood. Harrell v.
State, 65 S.W.3d 768, 772-73 (Tex. App.CHouston [14th Dist.] 2001, pet. ref-d).

A police officer described thelocation where CPwasreleased: ATheressmainly fiddsand
that sort of thing. A lot of vacant area. And therewould beagroup of liketraller houses and the bait shop.

But everythingss spread out. It=sout inthecountry.i CP had been sexudly assaulted by two strangers, and
the examining nurse later found thirty-Sx areas of acute physical traumato her body. CP was clothed but
barefoot, was still under theinfluence of acohol, and did not know whereshewas. Shewasafraid that her
assallants, who she believed were armed, would return. 1t was before dawn, and CP was unable to rouse

the residents of the trailer louses in the area.  Eventually, a passing car stopped and its occupants



summoned help. We conclude that the court=sfailureto find that CP was released in a safe place was not
againg the great weight and preponderance of the evidence. Point of error oneis overruled.
DNA testimony

In his second point of error, gppd lant contends the district court erred by permitting Jane
Burgett, aDNA andyst at the Department of Public Sefety, to testify regarding the statisticd probability of a
DNA match. Burgett analyzed the biologicd materid collected on vagind swalbs during the post-assault
physca examinations of CM and CP. In each case, she found epithelia cdll fractions that matched the
vidinrs known DNA sample, and sperm cell fractions indicating the presence of at least two contributors.
Ineach case, the DNA profile of oneof the sperm cell contributors had the same unusua off-ladder dldleor
microvariance. Burgett testified that she had been assigned toAbetween 180 and 250 casesin thelast three
years) and had examined Aanywhere from one sample per case to 10 samples per case,i that she had
encountered only four microvariances during that time, and that she had never before seen this particular
microvariance. Burgett found the identical microvariance in a sample of gppdlant:=s DNA. The DNA
profile of the second sperm cell contributor in each case matched the profile of Michael Bailey-s DNA.

Appdlant did not object to the testimony summarized above. He did object, however,
when Burgett was asked the probability of incluson for the sperm cdll fractions, thet is, the probability thet a
randomly selected unrel ated person coul d have been the contributor of thetrace evidence.® Duringvair dire

questioning by defense counsdl, Burgett Sated that she had studied atistics but did not have adegreein

' This is also referred to as the random match probability. See Hepner v. State, 966 S.W.2d 153,
157-58 (Tex. App.CAustin 1998, no pet.).



that subject. Al am abiologig,i she testified, Al am not adatistician.f) Appellant=s objection that Burgett
was not qualified to testify to the statistical probabilities of DNA matches was overruled.?

After gppelant=s objection was overruled, Burgett testified that the Satistica calculations
were complicated in these cases because the samples included DNA materid from multiple contributors.
She explained that in such cases Ayou must not only cadculate the numbers for the dldes that exist a a
paticular locus, you must caculate the dldes tha exig in every combinaion.)! In CM:s case, Athe
probability of selecting [an] unrelated person a random who could be the contributor to the sperm cell
fractionf was one in 56,200 for blacks.® In CP:s case, the probability was onein 44,400. Burgett did not
offer any further explanation asto how she cdculated the probabilities of inclusion, other than to say thet Al
dor¥t think we do aregresson analysisi Shealso knew that the department uses a database composed of
1,222 persons to caculate the probabilities, but she did not know Ahow the database itself was prepared
other than the calculation of the frequencies of the DNA profile that occur and the allelesthat occur in the
database itsdlf. 0

The qudification of awitnessto testify as an expert iswithin the discretion of thetrid court.
Harnett v. State, 38 S.\W.3d 650, 657 (Tex. App.CAustin 2000, pet. ref=d). The proponent of the expert
testimony must establish that the proffered witnessis qudified to testify on the subject. 1d. at 658. Norigid

formula exigts for determining whether a particular witness is qudified to testify as an expert. 1d.

> We do not agree with the State that appellant failed to preserve this point of error for review.

* Both appellant and Bailey are African-American.



Appdlant=s chalenge to Burgetts expertise in the digtrict court was based solely on her lack of adegreein
datisticd andyss. Rule 702 provides, however, that the necessary expertise may be acquired through
knowledge, skill, experience, training, or education. Tex. R. Evid. 702. Given Burgetts three years of
experience as a DNA andy4t, the digtrict court has not been shown to have abused its discretion by
permitting Burgett to testify to the random match probabilities.

We further conclude that any error in the admission of the chdlenged testimony did not
affect a subgtantid right. See Tex. R. App. P. 44.2(b) (test for harmless error). Burgett testified without
objection that appellant=s known DNA profile contained amicrovariance that was uniquein her experience,
and that the same microvariance was found in the sperm samples taken from the victims. In addition, CM
identified gppellant as one of her assailantsbothinapretria photographic soread and at trid. Although CP
was unable to identify her assailants, testimony by Carolyn Sanchez and Cassandra Sorrells aso linked
gopdlant to that assault. In light of this other evidence, we are satisfied that the admisson of Burgetts
random match testimony, if error, did not have asubstantia influence on the finding of guilt. Point of error
two is overruled.

The judgments of conviction are affirmed.

LeeYeakd, Justice
Before Justices Kidd, B. A. Smith and Y eakd

Affirmed
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