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Appellants Roy Martin, Sr., Rachel Martin, Melissa Mayo, and James Mayberry appeal
from their convictions of the offense of promotion of obscene materials. See Tex. Pen. Code Ann. *
43.23(c)(1) (West 1994). The jury assessed the punishment of appellant Roy Martin, Sr. at

confinement in the county jail for fifteen days and a fine of $4,000, of appellant Rachel Martin at



confinement in the county jail for one day and a fine of $800, of appellant Melissa Mayo at
confinement in the county jail for one day, and of appellant James Mayberry at confinement in the
county jail for 120 days and a fine of $4,000.

Appellants were tried jointly; they were represented by the same attorney both on trial
and on appeal; they raise the same issues on appeal. Appellants assert that the material they were
convicted of promoting was not obscene. Also, they assert that the trial court erred in refusing to
strike or reform the jury, in restricting appellants- opening statement, in allowing the prosecutor to
testify, in admitting evidence without establishing a chain of custody, in instructing the jury, and in
refusing to admit evidence offered by appellants. Also, Roy Martin urges that the evidence is
insufficient to show he was a party to the alleged offense. We will affirm the judgment against each
appellant.

Appellant Roy Martin was convicted of promoting and possessing with the intent to
promote, knowing its content and character, the obscene videotape entitled AA Transvestite=s First
Blow Job.¢ Appellant Rachel Martin was convicted of promoting and possessing with the intent to
promote, knowing its content and character, the obscene videotape, AOriental Action.f Appellant
Melissa Mayo was convicted of promoting and possessing with the intent to promote, knowing its
content and character, the obscene videotape entitled ABi-Nanza.i Appellant James Mayberry was
convicted of promoting and possessing with intent to promote, knowing its content and character,
the obscene videotape entitled ABlack Pepper.@

A person commits an offense if, knowing its content and character, he promotes or

possesses with intent to promote any obscene material. See Tex. Pen. Code Ann. * 43.23(c)(1)



(West 1994). APromote means to issue, sell, give, provide, deliver, transfer, distribute, or to offer or
agree to do the same. See id. * 43.21(a)(5).

Obscene is statutorily defined.

(1) AObscenel means materid or a performance that:

(A) the average person, gpplying contemporary community standards, would
find that taken as awhole gpped s to the prurient interest in sex;

(B) depicts or describes:
(1) patently offensve representations or descriptions of ultimate sexua
acts, norma or perverted, actud or smulated, including sexud
intercourse, sodomy, and sexud bestidity; or
(i) patently offensve representations or descriptions of masturbation,
excretory functions, sadism, masochism, lewd exhibition of the
genitds, the mae or femde genitdsin a Sate of sexud simulation or
arousd, covered male genitalsin adiscernibly turgid Sate or adevice
designed and marketed asuseful primarily for stimulation of the human
genita organs, and
(C) taken as a whole, lacks serious literary, artidtic, political, and scientific
vaue.
Id. * 43.21(a). AMateriald means anything tangible that is capable of being used or adapted to arouse
interest, whether through the medium of reading, observation, sound, or any other manner. See id.
" 43.21(a)(2). APatently offensivell means so offensve on itsface asto affront current community sandards
of decency. Id. = 43.21(a)(4).

In their seventh point of error, gopelants urge that no rationd jury could have found

obscene the videotapes they were charged with promoting. An appellate court is required to conduct an



independent review of the aleged obscene materiad to determine whether it is obscene. Miller v.
California, 413 U.S. 15, 25 (1973). Obscenity cases are one of the rare instancesin which an appellate
court is condtitutionaly required to St as athirteenth (or in thisamisdemeanor case, aseventh) juror. See
Davisv. Sate, 658 S.W.2d 572, 581-82 (Tex. Crim. App. 1983). Appd lantsarguethat the videotapes
in this case are nather patently offensive, nor do they apped to a prurientCthat is, sick, morbid, or
shamefulCinterest in sex. See Brockett v. Spokane Arcades, 472 U.S. 491 (1985). Appellantsurgethat
these videotapes are Imply Aplain vanilla porno@ tapes gppeding to anormd, hedthy interest in sex. In
applying the required statewide standard, appellants contend such images would not offend the average
personin the date of Texas, nor would an average person find such images sick, morbid, or shameful. See
Tex. Pen. Code Ann. " 43.21(a)(1) (West 1994); Berg v. Sate, 599 S.W.2d 802, 806 (Tex. Crim. App.
1980). Having viewed each of the videotapes, we disagree with appellants and find that each of the
videotapesis obscene.

The videotape entitled AA Transvestites First Blow Jobi showsimagesincluding bondage
and sado-masochigtic activities. A transsexud individud ingructs ayoung Asan transvedtite to manudly

and ordly stimulate abound male until he gaculates.

' The affidavit supporting the arrest warrant for the arrest of Roy Martin, and an affidavit for a
search warrant accurately describe the videotape as follows:

A TRANSVESTITE:S FIRST BLOW JOB, running time with pre-movie
promotional segment, approximately 54 minutes.

The first 2 minutes of the film is devoted to an advertisement for 1-800-291-
9447 (WHIP) and shows scenes of bondage and sado-masochistic activities.
Included in this segment is a scene in which a woman is shown attaching a large
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hemostat-like device to the labia of another woman where several other of the
devices have already been attached.

The actual feature runs approximately 48 minutes. It begins with a trans-
sexual bringing a young Asian male into a residence. The trans-sexual assists the
Asian male in cross-dressing in female lingerie and applying make-up and wig.
Another male is caught in the residence and bound and hooded by the trans-
sexual. The trans-sexual proceeds to spank the male with hands, riding crop, etc.
The Asian male, now completely dressed as a woman, enters and the trans-sexual
alternates spanking the bound male and the Asian. At one point the Asian male
ties a rope around the bound male=s genitalia. The remainder of the feature,
approximately 18 & 2 minutes is devoted to the Asian male, under the direction
of the trans-sexual, manually and orally stimulating the bound male until, during
manual stimulation, the bound male ejaculates.



The videotape entitled AOriental Action@ shows images including male-female genital

sex, fellation, cunnilingus, anal sex, male ejaculation, and group scenes of the same activities.”

% The affidavit supporting the arrest warrant for the arrest of Rachel Martin and the affidavit
for a search warrant accurately describe the videotape as follows:

ORIENTAL ACTION VOL. 2, running time approximately 60 minutes.

One male/one female showed genital sex twice, fellation 3 times, cunnilingus
3 times, anal sex 3 times, manual/digital stimulation of the genitals and/or anus 7
times, a device to stimulate the genitals and/or anus once or more means of
stimulating the genitals and/or anus in combination 3 times and a male ejaculation

once.

2 females, cunnilingus once, manual/digital stimulation of the genitals twice
and cunnilingus in combination with manual/digital stimulation of the genitals

once.

Group scenes included 10 instances of genital sex, fellation 27 times,



cunnilingus 6 times, anilingus once, manual/digital stimulation of the genitals/anus
12 times and two or more means of genital and/or anal stimulation 19 times,
including fellatio/fellatio/cunnilingus, anilingus and digital stimulation of the
genitals and genital sex combined with fellatio, among others. A male was shown
ejaculating 6 times.



The videotape entitled ABi-Nanzal shows similar images in a ranch setting, including
fellatio, cunnilingus, anilingus, anal sex, male ejaculation, and simultaneous combinations of these

acts involving several participants.®
The videotape entitled ABlack Pepper@ shows images of mixed races engaging in
fellation, cunnilingus, anilingus, anal sex, and combinations of these acts performed smultaneoudy in

groups.

® The affidavit supporting the arrest warrant for the arrest of Melissa Mayo and an affidavit for
a search warrant accurately describe this videotape as follows:

Your affiant subsequently watched the movie and found the following: scenes
involving two males showed fellatio 3 times, anal sex twice, manual/digital
stimulation of the genitals and/or anus 3 times and ejaculation twice; scenes
between one male and one female displayed 3 instances of genital sex, fellatio 2
times, cunnilingus once, manual/digital stimulation of the genitals and/or anus 3
times, some combination of these acts 10 times including but not limited to,
genital sex combined with manual/digital stimulation of the genitals and/or anus
and fellatio and cunnilingus combined with manual/digital stimulation of the
genitals and/or anus. There was one instance of male ejaculation. Scenes
involving 3 or more participants showed genital sex 3 times, fellatio 5 times, 3
instances of cunnilingus, manual/digital stimulation 6 times, 4 instances of
multiple sexual activities such as, but not limited to, males simultaneously
performing fellatio on each other and fellatio and cunnilingus performed
simultaneously, etc. There were 2 instances of male ejaculation.

* The affidavit supporting the arrest warrant issued for the arrest of James Mayberry and an
affidavit for a search warrant accurately describe this videotape as follows:

BLACK PEPPER, VOL. 15 ran for approximately 1 hour and 59 minutes. This
included promotional video for phone sex services which included graphic sexual
activity, descriptions of which are included in the following.

One male/one female scenes showed genital sex 22 times, fellatio 14 times,
cunnilingus 5 times, anilingus once, anal sex 3 times, manual/digital stimulation of
the genitals and/or anus 7 times, stimulation of the male genitalia with the breasts
once and 7 instances in which two or more means of stimulating the genitals
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and/or anus were used simultaneously. A male ejaculating was shown 6 times.

One scene was devoted solely to a lone female masturbating,
manually/digitally.

Scenes between 2 females showed genital sex once, cunnilingus 18 times,
manual/digital stimulation of the genitals and/or anus 15 times, stimulation of the
genitals and/or anus 7 times and two or more means of stimulating the anus and/or
genitals were shown 4 times. These included manual/digital stimulation of the
anus combined with manual/digital stimulation of the genitals and cunnilingus,
among other combinations.

Group scenes included genital sex 4 times, fellatio 5 times, cunnilingus twice,
manual/digital stimulation twice, and two or more means of genital and/or anal
stimulation in combination 14 times. This included, among others, fellatio
combined with cunnilingus and manual/digital stimulation and genital and anal
sex in combination. There were two instances showing a male ejaculating.



These videotapes promoted by appellants depict patently offensive representations of
perverted sexud acts, lewd exhibitions of the made and femae genitdsin agate of stimulation and arousal
that would apped to a prurient interest in sex; the videotapes taken as a whole have no serious literary,
atidtic, paliticd, or scientific vaue; gpplying a contemporary statewide community standard, we hold that
these videotapes are obscene.  The jury made a rationd finding that the videotapes were obscene.
Appdlants seventh point of error is overruled.

Intheir first point of error, gppellants assert that thetrid court Aerred in refusing to strike or
reform the jury pand, after the court found that the defendant had met the initid burden under Batson of
demondtrating that the State had disproportionately used its peremptory strikesagaingt African- American
veniremen, and the State offered pretextualy race-neutra reasons for the exercise of those strikes.f

Atthecloseof jury voir dire, and after the partiesmadetheir peremptory strikes, but before
thejury selected was sworn and before the panel was released, appellants moved thetrid court to strike or
reform the jury pursuant to Batson v. Kentucky, 476 U.S. 79 (1986), and the Texas Code of Criminal
Procedure. See Tex. Code Crim. Proc. Ann. art. 35.261 (West 1989). Appellantsingsted that the State
had made race-based peremptory strikes. Appellants, not being of the samerace asthe prospectivejurors
who were peremptorily chalenged, asserted aAthird partyl) equa protection claim on behaf of the African
Americans who had been excluded from service on thejury. See Powersv. Ohio, 499 U.S. 400 (1991).
The court then conducted a Batson hearing.

A Batson chdlenge should be determined in athree-step process. See Purkett v. Elem,

514 U.S. 765, 767-68 (1995). Inthefirst step, the opponent of the peremptory challenge must meke a
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primafacie case of racid discrimination. |d. Inthe second step, the burden shiftsto the proponent of the
chdlengeto comeforward with arace-neutral explanation; this step does not demand an explanation that is
persuasive, or even plausble a this step of the inquiry, the issue is facid vdidity of the prosecutor=s
explanation; unless a discriminatory intent is inherent in the prosecutor-s explanation, the reason will be
deemed race-neutrd. 1d. Inthethird step, if arace-neutra explanation has been tendered, thetrid court
must then deci de whether the opponent of the challenge has proved purposeful discrimination; it isnot until
thethird step that the persuasiveness of thejudtification for the challenge becomesrdevant; thisisthestepin
which thetrid court determines whether the opponent of the chalenge has carried the burden of proving
purposeful discrimination. 1d.

Here, it is uncontroverted that no African-American served on the jury. The State
exercised peremptory challenges excluding four Africant Americans from service on thejury. A showing
that dl four Africanr Americans who were in the strike zone were chdlenged by the State made a prima
facie showing of racid discrimination. The State offered explanations for the strikesit had exercised.

Without obtaining the court=sruling on the second step of the process, appd lant, goparently
believing the State had stated race- neutrd reasonsfor their Srikes, immediatdy entered into the third step of
the process. Appellant cross-examined the prosecutor attempting to show that the Staters explanationsfor
its strikes againg the four African- American panel members were pretextua and not truly race-neutrd.

When the cross-examination of the prosecutor ended, appdlants counsel made a brief
argument and the trid court ruled that Athe State provided race- neutra explanationsfor its strikes, and we

will proceed with the jury selected.i Implicit in the court=s ruling was a finding that appelants had not
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persuaded the court that the Staters reasonswere pretextual. A ppellants made no other objections at that
time. Thejury was sworn, the remaining members of the pand were discharged, and thetrial commenced.

Initidly, gppelants complain thet, A[bjecausethetrid court in this case never madeafinding
astothe plaushility of the reasons proffered by the State, ruling instead that the reasons weresrace-neutrd -
the Batson inquiry a the trid court level was never completed.; Appdlants argue that this Aleaves this
Court with two options: (1) remand the caseto thetrid court for an ultimate finding on the third step of the
Batson inquiry, or (2) make its own finding from the record whether the State met its burden of rebutting
gopelants primafacia case of racid discrimination in the exercise of its perempteriesi Appellantsargue
that Aif, as here, acourt collgpsesthe second and third step, that isreason enough to reversethe case, asthe
United States Supreme Court did in Purkett.) However, the circumstances were different in Purkett v.
Elem, 514 U.S. 765, 767-68 (1995), than the circumstances in this case.

In Purkett v. Elem, the Eighth Circuit Court of Appeasheld that in the second step of the
Batson hearing, the prosecutor must not only give race-neutra reasons for its strikes but also that such
reasonsshould beat least minimdly persuasive. Elem, 514 U.S. at 768. The Supreme Court reversed the
Eighth Circuit holding that the Eighth Circuit had misplaced the burden of persuasion. The Supreme Court
ruled that in the second step of the Batson hearing, the prosecutor=s reasons for peremptorily striking a
prospective juror need not be persuasive and might be even Aimplausible or fantastici 1d. Here, thetrid
court=s ruling was that appellant had failed to persuade the court that the State-s explanationsfor its strikes

were not race-neutrd.
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We must let stand the trid court=s ruling at the conclusion of the Batson hearing unlessit
was clearly erroneous. See Hernandez v. New York, 500 U.S. 352, 365-66 (1991); Pondexter v.
State, 942 SW.2d 577, 581 (Tex. Crim. App. 1996); Rhoades v. State, 934 SW.2d 113, 123 (Tex.
Crim. App. 1996); Tennard v. State, 802 SW.2d 678 (Tex. Crim. App. 1990). Thefour appellantstried
jointly were entitled to atotal of twelve peremptory strikesand the State was entitled to twel ve peremptory
grikes. See Tex. Code Crim. Proc. Ann. art. 35.15(c) (West 1989). The four African- American panel
members on whom the State used peremptory strikeswere panel members one, nineteen, twenty-two, and
twenty-seven. Origindly, there were forty pane members but severd, including one Africant American,
were chalenged for cause.

The prosecutor testified that he struck panel member nineteen and another panel member
who was not African- American becausethey were both army retirees. The prosecutor explainedthat inhis
experience he had found that retired military people were moreliberd than other membersof society. The
prosecutor implied that he did not want libera people on thisjury. On gpped, gppellants do not serioudy
guestion the prosecutor-s chalenge of pane member nineteen.  The prosecutor explained that heexercised
aperemptory strike against panel member twenty-seven because he had twice been convicted of driving
whileintoxicated. The prosecutor also explained that he used peremptory strikes againgt three non-Africa
American pane members because they dso had been convicted of driving while intoxicated.

Clearly, the prosecutor=s reasons for peremptorily sriking pand members nineteen and
twenty-seven wererace-neutrd. Thereasonsgiven for the strikeswerelegitimate onesand were not shown

to be pretextual or sham reasons.
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The prosecutor testified that he exercised a peremptory strike against panel member one
because he gppeared to be inattentive during both the Staters and defense counsa:svoir dire. AHewas not
paying attention at dl to the proceedings. . . didrt even know what | wasasking or [what was| goingon..

. He was not even paying attention when the defense counsel was taking to him.; The prosecutor
admitted that another panel member who served on the jury had closed his eyes momentarily during voir
dire. This does not necessarily show that the pane member who closed his eyes momentarily was
inattentive. The prosecutor gave arace-neutra reason for striking pand member number one. Appd lants
did not rebut the prosecutor=s explanation for striking juror number one,

The prosecutor testified that e exercised a peremptory strike against panel member
twenty-two because when he questioned her on two occasions Ashe was not very responsive. . .. She
didrrt seem to care very much about being here. . .. | didrrt fed shewould beagoodjuror.; Appelants
most strenuous complaint isabout the strike exercised againgt panel member twenty-two. On apped, usng
the reporter=s record, completed long after trid and long after the trid court=s ruling, appdlants make an
exhaudtive comparative analyss of the Staters use of its peremptory chalenges.

Redying on Young v. State, 826 SW.2d 141 (Tex. Crim. App. 1991), appellants argue
that AWhile a comparative analyss need not be raised at trid in ader to preserve it for apped, . . .
neverthdessin this case, such comparative anaysswasraised at tria by the Defense, though not andyzed

asthoroughly as it has been here, because the record was not available at that time.§°

® Unfortunately, Young has not been overruled. See Young v. State, 826 S.W.2d 141 (Tex.
Crim. App. 1991) (Campbell, J., dissenting, joined by McCormick, P. J.) (opinion denying State=s
motion for rehearing, Benavides, J., dissenting, joined by McCormick, P. J., Campbell, J., and White,
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J.). On remand, Young v. State, 848 S.W.2d 203 (Tex. App.CDallas 1992, pet. ref-d) (Onion, J.,
dissenting). Young v. State, 856 S.W.2d 175 (Tex. Crim. App. 1993) (opinion refusing State=s
petition for discretionary review, Maloney, J., dissenting, joined by McCormick, P. J., and White, J.).
These dissents strenuously disagree with allowing the comparative analysis to be made from the record
on appeal. As Judge Maloney says, it is Atantamount to a sandbag [of the trial judge] of the greatest
magnitude.@ Young, 856 S.W.2d at 177.
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The prosecutor told the panel that the Staters evidence would includeAsome pretty graffic
[s¢] Suff( that they might not want to see but that it would be each juror=s duty to watch the videotapesto
determine whether the defendants had violated thelaw. The prosecutor then dicited aresponsefrom each
pand member individualy concerning whether he or she could accept that duty of watching the videotapesif
sdected asajuror. Intheir brief, gppelants summarizethe pand members responses. Eighteen answered
AY es|i Sxteen AY es, Sir,§ one Al can,@ oneAYes, | can,i one AUh-huh,@ one ANo,( and one AHUh-uh.(

L ater, after the prosecutor explained to the panel the range of punishment provided for the
charged offense, he dicited aresponse from each pand member individualy concerning whether sheor he
could consider the whole range of punishment if the defendants were found guilty of the charged offense.
On gpped, gppellants show the panel members responses. Twenty-two answered AY es ) twelveAYes arfi
one Al could,i one ASure,§ one AUN-huh, pane member three ANat impartidly,( pand member even Al
couldr¥t congder nothing.f Pane member twenty-two answered both questions, AY es, sir.fi Continuing
their comparative andys's, gppellants summarize the remainder of the Staters voir dire as follows:

Other than in the course of these two questions, the sum total of words spoken by all
veniremembers during the prosecutor:=s entire voir dire was 113 words. There were 12
one-word sentences, 4 two-word sentences, 2 three-word sentences, 3 four-word
sentences, 2 five-word sentences, 2 seven-word sentences, 1 eight-word sentence, 2
thirteen-word sentences, and 1 seventeen-word sentence. . . . In other words, not one
veniremember volunteered anything regarding the case.  Twenty-9x of the forty
veniremembers, like [pane member twenty-two], remained entirely slent throughout the

Statersvoir dire except in response to the two questions outlined above. Sixty-sevenof the
113 words spoken were uttered by two veniremembers.

Appdlants adroitly summarize their argument:
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A review of the record will demondrate that the disparate trestment of the two
veniremen complained of, as compared to the trestment of other, non-African- American
veniremen, supports only afinding that the prosecutor=s reasons were a mere pretext for
race-based discriminatory exercise of peremptory srikes. Particularly asto[pand member
twenty-two], the prosecutor noted that it was not her attitude or other qudity not
susceptible to transcription that caused him to strike her, but the length of her answers.
Thisisuniquely reviewable on apped , and may be one of the only circumstanceswherethe
gopellate court, reviewing the Acold record, isin abetter postion than thetria court to
weigh its veracity, because the cold record lends itself to counting.

We disagree with gppelants argument that this appellate court isin a better position to
determine from a cold record whether the State offered pretextua reasonsfor peremptorily challenging
pand member twenty-two. Thetria court observed the demeanor of dl of the panel members during voir
dire and noted the manner (promptness, delay, voice inflection, attitude, and the like) in which they
responded to the prosecutor=s and defense counsal:s questions. Thetrid court was acquainted with and
observed the demeanor of the prosecutor during voir dire and when he testified about his reasons for
griking the pane members. In addition to observing the panel members, the best evidence concerning
purposeful discrimination will often be the demeanor of the attorney who exercises the chalenge.
Hernandez, 500 U.S. at 364-66. Because the trid court=s finding turns largely on an evauation of
credibility, areviewing court should ordinarily givethesefindingsgreat deference. 1d. A trid court=sfinding
ontheissueof discriminatory intent should not be overturned unlessitsdeterminationisclearly wrong. Id. &

368-69. After reviewingthevoir dire, theBatson hearing, and theremainder of the record, wefind that the

trid court=s ruling was not clearly wrong. Appdlants first point of error is overruled.
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In their second point of error, appdlantsing st that thetrid court erred in refusing to alow
defense counsd to tell the jury Awhat he expected the Statess evidence would not showd in his opening
gatement. Immediately after the Staters opening statement, defense counsdl addressing thejury said: AGoad
morning, yal. Let metdl you what the evidence is not going to show you inthiscasel The prosecutor
objected. Defense counsel stated that he was entitled Ato argue what the Staters evidence was lacking,
what evidence they will belacking.i' Thetria court sustained the Staters objection, telling defense counsdl
that he could tell the jury Awhat you anticipate your evidence is going to show.( The Code of Crimind
Procedure providesthat either after the Staters opening argument or after thetestimony of the Staters case-
in-chief has been presented, the Anature of the defensesrdlied upon and the factsexpected to be provedin
their support shal be stated by defense counsdl.ff See Tex. Code Crim. Proc. Ann. art. 36.01(a)(5), (b)
(West Supp. 2002).

Because the record does not show by bill of exception, either formal or informa, what
defense counsal:s opening statement would have been, nothing ispresented for review. SeeWhitev. Sate
181 SW. 192, 193 (Tex. Crim. App. 1916); McBridev. Sate, 7 SW.2d 1091, 1094 (Tex. Crim. App.
1928). Moreover, the statute does not allow defense counsd to argue in his opening Satement what he
thinks will be lacking in the Statess proof. The proper time to argue the Staters lack of proof isin jury
argument after the close of evidence. Defense counsd did make an opening statement concerning the
evidence that would be presented in gppellant=s defense. Appellants second point of error is overruled.

In their third point of error, gppellants urge that the trid court erred in dlowing the
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prosecutor to tetify, over objections, to their identity.® The appellant argues, Athe admittedly common

® Defense counsel objected in a similar manner when each appellant was identified.

Q: Okay. During thistime did another person enter the business?
R: Yes.

Q: And do you know who that person was?

R: | later determined or learned that that was Roy Martin.

Q: Okay. IsMr. Martin in the courtroom today?

R: Hess seated to Ms. Martires I ft, in the white shirt.

Mr. Danford: Y our Honor, may the record reflect hessidentified Mr. Martininthis
case?
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practice of prosecutors asking, in the presence of the jury, that >the record indicate that the witness has
identified the Defendant: is a practice which should be hdted by this Court. At itsbes, it istestimony by
the prosecutor; at itsworg, itisan invitation - one dl too often accepted - for thetrid judgeto comment on
the weight of the evidence.§

However, where adefendant wasidentified in court merely asthe man Awearing an orange
shirt and alight beigeltan leisure suit,§) the gppellate court admonished prosecutors saying, AWe do urge,
however, that prosecutorsfollow the better practice of using thetalismanic words>L et therecordreflect. ..
20 Rohlfing v. Sate, 612 SW.2d 598, 601-602 n.2 (Tex. Crim. App. 1981). Although gppdlants
argument is interesting, we hold proper the method of identification used here, and in dmost every case
before us. If the record does not show that a defendant was identified in court as appellants were here,
defendants will contend that they were Anever properly identified in court as the actud perpetrator of the
offense@ Rohlfing, 612 SW.2d at 600. Appellants third point of error is overruled.

In their fourth point of error, appellants assert that the State failed to establish a proper

chain of custody showing that the videotapes admitted in evidence and exhibited to the jury werethe same

Mr. Fahle: Object to counsd testifying, Y our Honor. The record will spesk for
itsdlf.

THE COURT: Overuled. For the record, the witness has identified Mr. Martin.
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videotapes purchased from gppellants. On several occasions, James Naramore, aninvestigator for the Bell
County Attorney:s Office, purchased videotapes from gppdlants, who were employees at the Adult Video
gore. Naramore purchased the videotapes with money furnished him by Houston Johnson of the Harker
Heights Police Department. After Naramore purchased the videotapes, he and Johnson individudly viewed
the videotapes and marked the boxesin which the tapeswere purchased. The boxesand videotapeswere
left in the custody of the Harker Heights Police Department. Before trid, about a year later, Naramore
again viewed the tapes. Hetestified that the videotapes admitted in evidence were the same tapes that he
had viewed after they were purchased from gppellants.

Appdlants complan that the trid ocourt limited ther crossexamingion of
Naramore concerning his Aastonishing[ly] good long time memory@ about the contents of the videotapes.
From our review of the record, we are unable to find that the trid court abused its discretion in limiting
gppellants cross-examination of Naramore. Therewas no evidence that the tapes had been tampered with
We hold that the videotapes were sufficiently well identified to be admitted in evidence and exhibited to the
jury. Appdlants fourth point of error is overruled.

In their fifth point of error, gppellants complain of the trid courts refusd to admit in
evidence Defendants Exhibit Twenty-nine. The defense offered the testimony of John Bailey, Ph.D. Dr.
Bailey wasaresearch and clinica psychologist and aprofessor of psychology at Northwestern University.
Dr. Baley tedtified that he had been conducting research in human sexudity in astudy funded by a grant
from the Nationd Inditutes of Hedth. In this sudy, Dr. Balley testified that he used pornographic

videotapes as stimuli for the research subjects. Dr. Balley had prepared a videotape compilation,
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Defendants Exhibit Twenty-nine, which included pornographic clips used in his research.  Appdlants
contend that this videotape compilation was relevant and admissble before the jury to show that videotapes
like those promoted by them, when taken as awhole, had serious scientific vaue. Therecord concerning
the excluson of Defense Exhibit Twenty-nine shows.
[Defense Counsd]:  Your honor, weed move for admisson of Defendant=s Exhibit
Number 29.
[Prosecutor]: Renew my objection, Y our Honor.
(At the Bench, off the record.)
[Defense Counsd]:  Judge, we would offer this 29 as an offer of proof.

THE COURT: Okay.

The record does not clearly show that the court ruled on the Staters objection and it does not clearly show
what the court ruled on appellants offer of proof.

In order for acomplaint concerning the exclusion of evidence to be considered on apped,
the record must contain the excluded evidence; absent ashowing of what the evidenceisthat was excluded,
nothing is presented for review. See Stewart v. State, 686 SW.2d 118, 122 (Tex. Crim. App. 1984);
Adams v. State, 969 SW.2d 106, 112 (Tex. App.CDdlas 1998, no pet.). In order for this Court to
consider gppellants point of error, this Court would need to actualy see the videotape, Defense Exhibit
Twenty-nine. Because gppellantsdid not make Defense Exhibit Twenty-nine apart of the ppellate record
by abill of exception, either formd or informd, they have waived their complaint about Defense Exhibit
Twenty-nine being excluded from evidence. See Sewart, 686 SW.2d at 122; Gonzalesv. State, 63
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S.W.3d 865, 878 (Tex. App.CHouston [14th Dist.] 2001, no pet.); Oldhamv. Sate, 5 SW.3d 840, 847
(Tex. App.CHouston [14th Dist.] 1999, pet. ref-d). Weare unableto review the meritsof gppellants part
of error. Point of error fiveis overruled.

Intheir sixth point of error, gppelantscomplain that thetrid court erred in charging thejury
that appellants need only know theAcontent or character(l of the videotapesthey alegedly promoted rather
than requiring that gppellants know theAcontent and character(l of the videotapes. Theinformationsalleged
that appellants knew theAcontent and character() of the videotapesthey dlegedly promoted. Thetria court
charged thejury that aperson commitsthe offense of obscenity if, knowing itsAcontent and character( heor
she promotes, or possesses with intent to promote, any obscene materid. See Tex. Pen. Code Ann. *
43.23(c)(1) (West 1994). However, the gpplication paragraph of the charge only required that thejury find
appdlants knew the Acontent or character(l of the videotapes. Appellants objection to the charge on this
ground was not made until themiddle of defense counsal:sclosing jury argument and again after thejury had
retired to ddliberate; these objections were untimely. See Tex. Code Crim. Proc. Ann. art. 36.14 (West
Supp. 2002).

Therefore, we must first decide whether the jury charge submitted was erroneous. If the
charge was erroneous, because the objections were untimely, we must then decide whether the charge
caused egregious harm that deprived gppdlants of afar and impartid trid. See Almanza v. State, 686
SW.2d 157, 171 (Tex. Crim. App. 1984). The Stateis not required to prove that adefendant knew the

videotapes were legally obscene. See Burdenv. State, 55 SW.3d 608, 614 (Tex. Crim. App. 2001). It
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is only required that a defendant have knowledge of the sexudly explicit content and character of the
materid. 1d.

The words Acontent(l and Acharacter(l are not statutorily defined. AContent() is defined as
something that is contained: the thing, things, or substance in areceptacle or an enclosed space. Websters
Third New International Dictionary 492 (Philip B. Gove ed., 1961). ACharacter( is defined as the
aggregate of features and traits that form the gpparent individua nature of some person or thing. The
Random House Dictionary of the English Language 247 (unabridged, Jess Stein ed., 1979).

It would only be necessary that the jury find that appellants knew the contents of the
videotapes were sexudly explicit or that the character and nature of the videotapes were sexudly explicit.
Wehold that thetria court did not err in charging thejury inthedigunctive. However, inthe dternative, if
thetrid court erred in itsjury charge, from our review of the entire jury charge, the evidence heard by the
jury, including the contested i ssues and the weight of the probative evidence, and the argument of counsd,
we conclude that appellants were not egregioudy harmed by the charge, if it were erroneous, and that
appd lants were not deprived of afar and impartid trid. Appdlants sixth point of error is overruled.

In the eighth point of error, gppellant Ray Martin ingsts that the evidence isinaufficient to
support his conviction either asaparty or asa principd to the offense charged. The jury charge dlowed
gopellant Martires conviction if he either acted done, or asaparty, to the offense of promoting an obscene
videotape, by encouraging, aiding, or attempting to aid Rache Martin to promote the obscene videotape,

AA Transvestites First Blow Job.(
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A person is crimindly responsible for an offense committed by the conduct of another if
acting with the intent to promote or assst the commission of the offense, he solicits, encourages, directs,
ads, or attempts to aid the other person to commit the offense. See Tex. Pen. Code Ann. * 7.02(a)(2)
(West 1994). Appedlant argues that he was merely present at the scene of the offense and therefore heis
not guilty of committing the offense of which he has been convicted.

Thefirst time Naramore entered the Adult Video store to purchase videotapes, he sdlected
four tapes, one of thetapeswasAA Transvestites First Blow Job.§ Naramore brought thefour tapesto the
counter and discussed his purchase with Rachel Martin, the only employeein the Store a that time. Rachel
Martin assured Naramore that, as marked on the boxes, the tapes were XXX rated. During Naramoress
conversation with Rachd Martin, Roy Martin entered the store and joined the conversation. Rachel Martin
then went some other placeinthe store. Roy Martin walked behind the counter near the cashregidter. Roy
Martin looked at the boxes contai ning the videotapes and on apiece of paper totaled the sale price of the
tapes. Roy Martin told Naramore the amount of the purchase price, but said he was not on duty that day
and that Rachd Martin would haveto actudly ring up the sde. Rachel Martin returned to the counter and
Roy Martin told her he had Atallied up the sdei Rachd Martin Arefigured it, and came up with the same
tota amount.) Naramore paid Rachel Martin for the tapes and |eft the store.

Thisevidenceissufficient to support thejury=sfinding and verdict that gppdlant Roy Martin
was quilty of the offense charged, either as a principa actor or, as a party to the offense by aiding or
attempting to aid Rachel Martinin promoting the obscene videotape, A TransvestitesFirst Blow Job. The

eighth point of error is overruled.
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The judgments are affirmed.

Carl E. F. Daly, Jugtice
Before Justices Kidd, Yeskd and Dally ~
Affirmed
Filed: November 7, 2002

Do Not Publish

Before Carl E. F. Ddly, Judge (retired), Court of Crimind Appedls, Sitting by assgnment. See Tex.
Govt. Code Ann. ™ 74.003(b) (West 1998).
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