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This gpped involves a business relationship that gppellee Sean Danidls decribes as a
patnership and that appdlant Nathanid Aniekwu describes as nothing more than a
contractor/subcontractor relationship. After the arrangement soured, Daniels sued Aniekwu. At the
concluson of vastly conflicting evidence, thejury found that (1) Danielsand Aniekwu had apartnership; (2)
Aniekwu breached hisfiduciary duty and duties of loyalty and care; and (3) Aniekwu committed fraud and
converson. Danids elected to recover under his fraud and conversion causes of action. Thetria court
denied Aniekwurs mation for judgment non obstante ver edicto (AJNOV() and rendered judgment on the
jury=s verdict, ordering Aniekwu to pay Daniels $109,218.88" in compensatory damagesand $50,000in

exemplary damages, plus prgudgment interest and costs.

1 The $109,218.88 damage award consists of: $46,712.28 in compensatory damages for
Aniekwursfraud, defined asthe amount Danielswasto have received under the agreement lessexpenseshe



saved by not fully performing; $60,000 in consequential damages, defined aslogt profitsand loss of credit
that were natural, probable, and foreseeable consequences of Aniekwurs fraud; and $2,506.60 for
conversion damages.



Sufficiency of the Evidence
Wewill firg examine Aniekwursissuesreated to the sufficiency of theevidence. Aniekwu
contendsthat the evidenceislegdly and factudly insufficient to support the jury=sfinding that he committed
fraud or the award of exemplary damages and that no evidence supports the jury-sawards of $60,000in
consequential damages or $2,506.60 in conversion damages? Aniekwu further arguesthat thetrial
court erred in denying hismotion for JINOV becausethereisno evidenceto support findingsthat
heentered intoapartnership with Danielsor that he owed and breached afiduciary duty or aduty

of careor loyalty based on such partnership.

Standard of Review

In performing a Ano-evidencell or legal sufficiency review, we consider only the
evidenceand inferencesthat support aparticular findingand disregard all contrary evidenceand
inferences. Sterner v. Marathon Qil Co., 767 S\W.2d 686, 690 (Tex. 1989); Simonsv. City of
Austin, 921 SW.2d 524, 527 (Tex. App.CAustin 1996, writ denied). In evaluating the factual
sufficiency of the evidence, wereview the entirerecord and set asde the finding only if it isso
againg the great weight and preponder ance of the evidence asto be manifestly unjust. Cain v.
Bain, 709 SW.2d 175, 176 (Tex. 1986); Simons, 921 SW.2d at 527. Thejury asfact-finder isthe

solejudge of witnesscredibility and theweight to begiven thetestimony. Simons, 921 SW.2d at

2 Aniekwu does not attack the $46,712.28 award for compensatory fraud damages.



531. We will not substitute our opinion for that of the jury when the verdict is sufficiently

grounded in evidence. Id.

Summary of the Evidence

Because Aniekwu contests the sufficiency of the evidence to support findings of fraud and
consequentid and exemplary damages, asummary of the evidenceis necessary. Thebusinessreationship
between Daniels and Aniekwu started in March 1997 and ended shortly after the 1999 Memoriad Day
weekend. Danielsworked with Aniekwu on severd projects, and dthough much of the evidence concerns
thefinal project on which they worked together, Danielss contentions of fraud and damages encompassthe
entire two-year period of their business relationship. The details of the business relationship were never
memoridized inwriting; al of their arangementsand agreementswereora. Therefore, it wasfor thejury to
hear Danids'sand Aniekwirs versons of their relaionship and determinethe cr edibility of each version.

Seeid.

Danidstedtified that he started hisown landscaping businessin 1995, getting work through
referrals and his church. In March 1997, Daniels met Aniekwu, who was bidding on state landscaping
projects and who aso ran a gift shop in alocd hote. Aniekwu and Daniels discussed working on a
landscaping project at astate-owned nursng home onwhich Aniekwu wasbidding; athird man, Al Brown,
was a0 involved with the beginning of this project. Danidls testified,

| had my business going & that time, you know, so | dorrt want to make no obligation or

any commitment to anybody. Me, [Aniekwu], and Mr. Al Brown, you know, came up
with a decison, AOkay, wesre going to have a partnership, you know, so were going to



Fplit the proceeds from this project.fi So that-swhen we get together and went down to. .
. gpeak with the ingpectors, and that=s how we obtained the first contract.
Danids spoke to the state agency to assure the agency that Aniekwiurs team had Athe experienceto do this
type of project.(
Danidstedtified that he invested time and materias worth $4,474.80 in the nursing home
project. Danielsdid not know what the overal contract price was and never received any of the proceeds.
When he asked Aniekwu for his share of the proceeds, Aniekwu told him, AWell, thisis chickenfeed, you
know. | have some other bigger contracts coming up, you know. Just let=slook at the big picture. We
could use this to, you know, bankroll the other projects that [are] coming up.l Danielstedtified that he
Aagreed to wait on getting [his] proceeds from the nursing homei because Aniekwu promised that Asome
bigger landscape contracts [were] coming up.i
In August or September 1998, Aniekwu contacted Danielsabout bidding on alarge project
to mow the Texas Department of Transportation (ATXDOT() right-of-way dong highwaysin San Antonio
(Athe San Antonio project@l). Daniels did not mind thet the San Antonio bid was submitted in Aniekwurs
name a one Abecause we had an agreement; and, plus, we had past deadlingswith one another. Y ou know,
and he owed me from the past.i He said, AWe have an agreement of what each other isgoing to get out of
it. | wast trying to go into busness with Nathaniel with the same company name. 'Y ou know, | have my
own company name. kve been established for a long timef Daniels said his understanding of the
partnership was that Aniekwu would handl e the business end, Adealing with the contracts and theinspector,

and things of that nature.i



Danidstegtified that he asssted Aniekwu in deciding how much they should bid and what
equipment they would need for the San Antonio project. Aniekwu wasto be in charge of the crew using
mowing tractorsand Danielswasto follow behind the tractorswith acrew of weed eaters. To help finance
the San Antonio project, Daniels helped Aniekwu on asmall job in Laredo (Daniels said heand Aniekwu
did not finishthe Laredo project) and cut the grassand trimmed treeson Aniekwursrental property without
compensation. Daniels testified that Aniekwu offered to buy him a truck so that Daniels could haul
equipment. Danids said, AY ou know, | wasgoing to get atrailer out of it, you know, and plus my service
fees for being on the project.f At the last minute, Aniekwu said he could not supply atruck, so Danids
repaired his old truck and used it during the first Acyclel of the job. Daniels dso bought four weed eaters
for use on the project.

The San Antonio project was set to beginin April or May and wasto be atwo-year, full-
time job, so with Aniekwurs gpprova, Danids left his other business and his moonlighting job a a
convenience store Ato participate in thisfull time) Danidstold Aniekwu he could not afford to pay for the
project materials, so Aniekwu agreed to pay for them. Danielstegtified, Alf thiswasgoing to beafinancid
obligation to me, | wouldr¥t takethat risk. 'Y ou know, it was promised meand dl the employees everything
was going to beCall expensewasgoing to be paid by Mr. Aniekwu.i He said, AAnd the only reesonwhy |
went into it, because | know I-m going to have guaranteed money coming from it and | o could use
equipment, or eseif | didrrt get that assurance, | would have never [eft my job and left my businessalone
Danids wanted to train the mowing crew in advance, but Aniekwu never arranged for such training before

the project began.



The firs mowing cycle sarted one day late and Danidls testified that work had to be
stopped during the first cycle due to severd different tractor-related problems, including having the blades
on the tractors set too low, throwing up rocks and damaging passing cars; Aniekwu paid for the damage.
Danidssad, A[1]t wasrtt organized. We had agood plan, you know, talking about the project before and
what needsto be done, but when we went out there, it didrrt get executed theway it should be executed.(
Daniels intended to follow the tractors, but because of the tractor-related delays, he and his crew started
weed egting on the other sde of the highway. Although Aniekwu wanted to iminate some of the weed
eating crew, Daniels refused. Danids said the weed eating took longer than usud, even with the extra
laborers, because the grass was so thick.

Danielstedtified that before the project began he warned Aniekwu that he had to go out of
town over the Memoria Day weekend; the first cycle was supposed to be finished before Memorid Day,
but ran late because of problems related to the tractors and other delays. Danids |eft the Friday before
Memorid Day and returned on Monday, thinking the crew would not work over the holiday weekend. On
Tuesday, hereturned to the project, put hiscrew to work, and asked Aniekwu for money for food and ges,
Aniekwu said he did not have any money to give Danidls.

Danidsknew money would betight early in the project, so he and Aniekwu asked some of
the crew to accept being paid only at the end of the month. Even then, some |aborers were not paid by
Aniekwu, who made partid payments to some, with promises to pay more later, and shorted the pay of
others. Aniekwu aso fired somelaborersto cut expenses. When some of Danidsscrew quit becausethey

had not been paid, Aniekwu found replacements, but Danidls said that hiring those men wasAadisaster.(i



Danidssad, Al wastrying to show them how to weed eat out there, and that=swhen he [Aniekwu] took the
other weed eaters from me, three weed eaters, plus one of my persona weed eater[s].0 Daniestedtified
that Aniekwu kept theweed eaters. Aniekwu eventualy stopped returning Danidsscals, despite Danidss
increasingly angry messages.

Because Danidls was promised that gas, food, hotel rooms, and expenses for the San
Antonio project would be repaid, he paid for food and gas for himself and other crew members out of his
own pocket. Danidls testified that he paid $1600 for the weed eaters that Aniekwu kept. According to
Danids, the full contract amount for the San Antonio project was $401,304.90 and Aniekwu was paid
$44,098.95 for thefirst cycle; Danidsreceived atotd of $400 for the San Antonio project and was never
pad for his earlier work on the nursng home or other projects. Danids testified that he incurred
$99,812.06 in damages, including the weed eaters, labor fees, truck repairs, maintenance, operating
expenses, and bankruptcy attorney-sfees. Danidsaso testified that dueto financid problems brought on
by his dedings with Aniekwu, he wasfiled bankruptcy in August 1999. Danidls had intended to refinance
his house, expecting to save about $26,000 in interest over the course of the new mortgage, but after he
declared bankruptcy hewas unableto obtain refinancing. Heeventudly got ajob at awarehouse, wherehe
gl worked at the time of trid.

Ricky McGee, owner of Austin Outdoor Power, testified that he had done business with
Danidsfor four to five years. Danielsintroduced Aniekwu to McGee as aAnew business partner,i saying
that they wereAgtarting some new avenues, looking into some State contractsand things of that nature. And

| was introduced to Nathanidl, and Nathanid was going to make most of the decisons, epecidly from a



financid standpoint d view for Sean and the company.l McGee said Aniekwu and Danids bought
equipment with Danidss existing business account. McGee was asked, AAnd it was gpparent . . . that al
the purchases they made were going to benefit their job, that both of them were working on as partners; is
that correct?l McGee answered, AThat iscorrect. It wasajoint venturewasmy understanding.f McGee
sad Daniels and Aniekwu indicated thet their relationship was ajoint venture and Aasked to be ableto use
the Danids: Landscape account that we had already had established,§ and said Aniekwu made most of the
decisions about what equipment to buy. McGee said that before working with Aniekwu, Danielskept his
account in good standing, dbat with afew late payments. McGeethought that Danielsand Aniekwu over-
extended themsdlves and that Daniels Awas pretty much left with dl the debot.f

John Lindsey testified that he had known Danidsfor anumber of years. Lindsey testified,
AW, [Danidg| said hewasgoing into businesswith thisB with Nathaniel here, you know, cutting grassand
suff; they:re trying to get some tractors and stuff.( Lindsey agreed to operate one of thetractorsfor $500
or $600 aweek, but Aniekwu paid him about $400 for thefirst and second weeks and then A t]he last time
| got paid waslike 300 and something dollars, and | justB | never cameback.( Lindsey said Aniekwu kept
reducing his pay until he quit.

Contrary to Danidlss assartions, Aniekwu denied tdling Daniels that they would be
partners. In his depogtion, Aniekwu stated that he thought Danidls Adid the work on the nurang home
project out of the goodness of his heartl; at trid he testified that he paid Daniels for materias and that
Danidsdso brought someday laborers. Aniekwu explained that heonly paid Danidsfor materid s because

he understood that Daniels Awould bring these guys, and drop them, and go to his own landscaping



busnessi Aniekwu testified, Al asked him severa timesagain,> Tdl meexactly what you want meto pay?-

But he said not to worry about paying him.@i Aniekwu aso agreed that he thought that Daniels mowed the
lawn of Aniekwursrental property Aout of the goodness of hisheart.;t Aniekwu said that Danielsssroleon
the San Antonio project was as a subcontractor to help Aniekwu Aprocure or secure day laborers.)
Aniekwu testified that Danids said he was too busy with his own work to do more than help get workers.
Aniekwu tedtified that he understood that Daniels did not want or expect to be paid for his work on the
projects, but only wished to be involved in the bidding process on the projects as a learning experience;
however, he d 0 testified that Daniels did not help prepare the bids for the nursng home or San Antonio
projects. Aniekwu saidthat if Danielsexpected to be paid for the San Antonio project, Danidswould have
aranged to be paid by Aniekwu 0 that he could pay his weed eating crew himsdlf instead of having
Aniekwu pay the crew directly.

Aniekwu testified about TXDOT=sdaily logsindicating when the right- of-way was mowed
and any equipment or other problems that arose each day. Aniekwu denied that Daniels told him in
advance about the Memorid Day weekend trip, and said that Danielswas absent from the Thursday before
Memoria Day until the following Wednesday or Thursday. Although Aniekwirs crew was contractudly
barred from working on weekends without permission, Aniekwu testified that he and his crew worked
during that holiday weekend. When asked why the daily logs indicate that no work was performed over
that weekend, Aniekwu stated, Al worked only on Saturday, @ and, APerhaps| got the permission to work,
but he [the TXDOT inspector] didret want to reflect it as work being done that day.f Other log entries

indicate when Aniekwirs crew attempted to work on weekends without permission. Although Aniekwu

10



aleged that Danid ssweed egting crew moved too dowly, thelogs do not reflect this; Aniekwu testified thet
it was too small a part of the project to be noted, but the logs do indicate problems with the weed egting
crew fdling behind schedule or performing the work improperly after Daniels Ieft the project.

Aniekwirs persond financid statement from 1998 indicated his net worth was about
$333,000. Hetedtified that as of the date of trial, he had received some $275,000 from the San Antonio
project and that he was currently working on a$300,000 TxDOT contract for mowinginthe Audin area
and had been paid between $125,000 and $150,000 for that project. Aniekwu admitted that heAdsotook
Searrs [weed eaters] later.(

Huey Krauser tedtified that he had known Aniekwu for three or four years and briefly
worked on the San Antonio project. He said that Daniel sssweed egting crew fell behind early in the project
and that TxDQOT often complained about the weed esting, sometimes severa times a day.

Y vonne Williamstestified that she had been friendswith Aniekwu for about tenyears. She
met Danidsthrough her church and introduced him to Aniekwu. Williamstestified that she helped Aniekwu
prepare his bid for the San Antonio project and that Daniels was not involved in the process, other than
being asked what he would charge toAbe aweed egting crew.i Williamssad Danidswasinteresedinthe
bidding process more than in making money on the project. Williams testified that she had reservations
about usng Daniels because he was not actively involved in landscgping but instead worked a a
convenience sore. She asked Aniekwu whether he had the terms of his agreement with Danielsinwriting,
but Aniekwu said, AOh, were friends. Dorrt worry. Thisisgoing to be okay. Weregoingto beableto

work thisthrough.¢ Williams said Daniels never indicated that he wanted to be partners with Aniekwu.
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Does the Evidence Support a Finding of Fraud?

In hisfourth issue on gpped, Aniekwu arguesthat thereisAwoefully insufficient evidenceto
show fraud.) He dso dleges that thereis no evidence to support the various eements of fraud. We will
read Aniekwurs argument liberdly and address both the legd and factud sufficiency of the evidence
supporting the jury=sfinding of fraud.

Theeementsof fraud are: (1) afalsematerial representation wasmade; (2) at the
time the representation was made, the speaker either knew the representation was false or
recklessly made it as a positive assertion despite having no knowledge of the truth; (3) the
speaker intended that the other party would rely on the representation; and (5) the other party
relied on the representation and suffered harm asaresult. Johnson & Higgins of Tex., Inc. v.
Kenneco Energy, Inc., 962 SW.2d 507, 524 (Tex. 1998). A promise to perform an act in the
futureamountsto fraud if the promiseis made with the intention to deceive the other party and
with no intention of performing the promised act. Spoljaric v. Percival Tours, Inc., 708 SW.2d
432, 434 (Tex. 1986). The promissor:sintent is determined at the time the representation is
made, but that intent may be inferred from the promissor:s behavior after making the
representation. Id. Intent isa question of fact Auniquely within the realm of thetrier of fact
because it so depends upon the credibility of the withesses and the weight to be given to their
testimony.i@ Id.

A promissor:sfailureto perform, standing alone, is not evidence of a fraudulent
intent held at thetimea promiseismade, but that fact may be consder ed alongwith other factsto

12



find such intent. 1d. at 435. Becausefraudulent intent generally isnot susceptibletodirect proof,
it usually is proven by circumstantial evidence. 1d. A>Slight circumstantial evidence: of fraud,
when considered with the breach of a promise to perform, is sufficient to support a finding of
fraudulent intent.0 1d. (quoting Maulding v. Niemeyer, 241 SW.2d 733, 738 (Tex. Civ. App.CEl
Paso 1951, orig. proceeding)). A party-sdenial that he made the promise may indicate that he
never intended to perform. Spoljaric, 708 SW.2d at 435; seealso Stonev. Williams, 358 SW.2d
151, 155 (Tex. Civ. App.CHouston 1962, writ ref-d n.r.e)) (AWhileamerefailureto performisnot
sufficient to provethe existence of an intention not to perform at thetimethe promiseis made,
where the party allegedly making the promise denies making the promise, there is sufficient
evidence to support a finding that there was the absence of intention to perform when it was
madeJ).

Danielstestified that he believed he was entering into a partner ship that would
involve wor king with Aniekwu on the nursing home project, the San Antonio project, and future
state contracts. McGee and Lindsey testified that Daniels believed he was partnering with
Aniekwu for the San Antonio project and futureprojects. Danielsabandoned hisown landscaping
business and his moonlighting job at the convenience stor e to pursue the San Antonio project.
Danielsagreed tolet Aniekwu roll Daniels-sear ningsfrom thenursinghome project intothe San
Antonio project, helped Aniekwu in Laredo, and mowed the lawn of Aniekwu=srental property.
After Aniekwu refused to buy Daniels a truck, Daniels repaired his own truck for usein the

project. Daniels paid for food, gas, and other project-related expenses, expecting to berepaid,
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and used hiscredit to buy equipment and hisbusinessand per sonal contactsto staff the project.
Danielstestified that he was driven into severe financial difficulties when hisrelationship with
Aniekwu ended, eventually declaring bankruptcy. Theevidenceislegally sufficient to support the
jury=s findings that a false material representation was made and that Daniels relied on that
representation to his detriment.

Although some of Danids s testimony indicated that he intended to keep his
business separate from Aniekwu:=s, Daniels also testified repeatedly that he was led to believe
that heand Aniekwu had a partner ship arrangement. Aniekwu denied that thearrangement wasa
partner ship, insgsting that Danielswas mer ely a subcontractor hired to run theweed eater crew.
Aniekwu ar guesthat Danielswasalr eady in financial tr oublewhen the San Antonio project began
todeteriorate. Aniekwu-sfriend Williamslikewisetestified that Aniekwu did not tell Danielsthat
their working arrangement was a partner ship and that Daniels was not involved in the bidding
process other than giving a bid to subcontract the weed eater crew. Krauser testified that
Daniesscrew fell behind early and did not perform well on theproject. However, thejury heard
the conflicting evidenceand found Danielssstestimony mor ebelievable. Theevidenceisfactually
aufficient to support thejury=sfindingsof material misrepresentationsand Daniels-sdetrimental
reliance on those misr epresentations.

Asfor Aniekwu:sintent at thetimehemader epresentationsabout thefutureof his
businessrelationship with Daniels, Aniekwu denied making any such representations. Aniekwu

testified that Danielsdid not wish to be paid for histroubles, but instead worked on the nursing
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home, Aniekwu:srental property, and the San Antonio project either Aout of thegoodness of his
heart( or tolearn theinsand outsof bidding on state contracts. However, Aniekwu alsotestified
that Danielswasnot involved in the bidding process. Theevidenceisboth legally and factually
sufficient to support afinding that Aniekwu promised Danielsan on-going businesspartner ship to
obtain Daniels=slabor, contacts, and financial assstanceand, when coupled with Aniekwu=sdenia
of such promises and his subsequent behavior, is legally and factually sufficient to support a
finding of fraudulent intent. See Spoljaric, 708 SW.2d at 435. We may not substitute our

judgment for the jury=s determination of thisissue, which rests so heavily on the credibility of

Danids and Aniekwu and their witnesses. 1d. at 434. We overrule Aniekwu:=sfourth issueon

appeal.
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Does the Evidence Support the Consequential Damages Award?

Aniekwu asserts that there is no evidence to support the jury-s award of $60,000 in
consequentia damages for fraud.>

Under common law, actual damages can be either Adirect@ or Aconsequential.(
Arthur Andersen & Co. v. Perry Equip. Corp., 945 SW.2d 812, 816 (Tex. 1997). Direct damages
flow directly from and are the necessary and usual result of a defendant=s wrongful act. Id.
Consequential damages ar e the natural but not necessary results of a defendant=swrongdoing.
Id. Consequential damagesmust befor eseeableand directly traceableto and resulting from the
wrong, but they need not betheusual result of thewrong. 1d. Further, damagesfor lossof credit
may berecovered if that harmistheusual or probableresult of the defendant=swrongful conduct.
Connell Chevrolet Co. v. Leak, 967 SW.2d 888, 892 (Tex. App.CAustin 1998, no pet.). L ossof
credit is compensable if a plaintiff is denied a loan or charged a higher interest rate. 1d.
Damages for loss of credit may not be clearly ascertainable, and the Adetermination of the
amount is necessarily lodged in the discretion of the jury.) 1d. Lost profits may also be
recovered in a fraud suit. GTE Mobilnet of S. Tex. Ltd. P-ship v. Telecell Cellular, Inc., 955
SW.2d 286, 294 (Tex. App.CHouston [1st Dist.] 1997, writ denied); see Trenholmv. Ratcliff, 646

S\W.2d 927, 933 (Tex. 1983).

# Aniekwu does not complain that the evidenceisfactually insufficient to support the consequential
damages award.
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According to McGee, Aniekwu and Danielstogether charged the weed eatersto
Daniels-s business account. Danidstegtified that hetold Aniekwu repestedly that he needed money to
pay bills, buy food and gas, and continue working on the project. Daniels testified that he left severd
messages for Aniekwu, eventudly informing Aniekwu of his bankruptcy. Asaresult of his bankruptcy,
Danielswas unableto refinance hishome. Although Aniekwu arguesthat Danidswasin direfinancid draits
before beginning to work with Aniekwu, Danidstestified that before dedling with Aniekwu, he wasAdoing
goodi financidly and his fledgling landscgping business was growing. As a result of his dedings with
Aniekwu, Daniels abandoned his own landscaping business.  The evidence supports a conclusion that
Danidssdifficultieswere brought on, or at |east exacerbated by, hisfailed dedingswith Aniekwu. Further,
Daniels believed that he was to be Aniekwurs partner, sharing in the proceeds of the San Antonio project,
and presumably participating in future projects. Of the $44,000 paid for the first cycle and between
$275,000 and $400,000 paid for the entire project, Danid sreceived amere $400; Aniekwu hassince been
awarded asecond TXDOT contract, worth $300,000. Danielswasnever paid for hiswork onthe nursing
home project, hisassistancein Laredo, or hiswork maintaining Aniekwursrenta property. Theevidenceis
legdly sufficient to support the jury=saward of $60,000 in consequential damagesasaresult of Aniekwurs
fraud. We overrule Aniekwirs challenge to the evidence supporting the award of consequential

damages.

Does the Evidence Support an Award of Punitive Damages?
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In hissixth issue, Aniekwu arguesthat thereisno evidenceto support thejury:s
awar d of exemplary damages becausether eisinsufficient evidenceto support thefinding of fraud
or malice. AA finding of intent to harm or conscious indifference to the rights of others will
support an award of exemplary damagesfi Spoljaric, 708 SW.2d at 436 (citing Trenholm, 646
Sw.2d at 933). A finding of Asome evidencefl of a fraudulent intent is Asome evidence of
consciousindifferencefl and will support ajury-saward of exemplary damages. 1d.; seeTrenholm,
646 SW.2d at 933. Here, asdiscussed earlier, the evidence is sufficient to support the jury:s
finding that Aniekwu committed fraud. Thus, there is Asome evidencel to support the jury=s
award of $50,000 in exemplary damages. See Spoljaric, 708 S.W.2d at 436. Although Aniekwu
does not raise this contention, we further note that the award is not so excessive as to be
unreasonable. SeeFoleyv. Parlier, 68 SW.3d 870, 881-82 (Tex. App.CFort Worth 2002, no pet.)
(in examining r easonableness of exemplary damageawar d, amount of which Arestslargely in the
discretion of the jury,@ courts should consder nature and character of wrong, degree of
culpability, dtuations of parties, and Apublic sense of justice and proprietyl). We overrule

Aniekwu:s sixth issue on appeal .*

Does the Evidence Support the Award for Conversion Damages?

Aniekwu:sfifth issue, in itsentirety, reads as follows:

* Aniekwu also asserts that the evidence does not support the jury=s award of attorney:s fees.
Although thejury found that Danielswas entitled to recover $41,000 plusfurther appellate attorney:s fees,
Daniels did not request and the judgment does not award attorney:s fees.
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V. There is insufficient evidence to support the jury:s findings of appellant:-s
exercise of control over the appelleess property a fiduciary duty and resulting
breach of a fiduciary meriting damages

There is no evidence to support the answer to question 16. Thereis insufficient
evidenceto support the answer to question 17 in that the precursors have not been proven.
Danidls showed neither fraud nor malice with the evidence that he presented.

Thisissueisnot properly briefed. Aniekwu does not include any referenceto therecord or
to any authority, nor does he explain how the jury-s answers were improper or lacked support in the
evidence. See Tex. R. App. P. 38.1 (gppdlant=s brief must contain Aclear and concise argument( with
Aappropriate citations to authorities and to the recordd); Trenholm, 646 S.W.2d at 934 (APoints of error
must be supported by argument and authorities, and if not so supported, the points are waived.().
Aniekwu doesnot explain how thejury:=sawar d of conver son damages (question 16) iserroneous
or what Aprecursorsfl arelacking. By hisfailureto properly brief thisissue, Aniekwu haswaived
thisissue on appeal. See Trenholm, 646 SW.2d at 934. Further, we have held that theevidence
supportsthejury=sfinding that Danielswas harmed by Aniekwu:=sfraud or malice (Question 17).

We overrule Aniekwus=s fifth issue.

Aniekwu:s Remaining Sufficiency I ssues
In hisseventh issue on appeal, Aniekwu ar guesthat hismotion for JINOV should
have been granted because the evidence does not support afinding of a fiduciary duty or fraud,
and in hisfirst threeissues, hearguesthat thereisno evidenceto support thejury:=sfinding that

heentered into apartnership with Danielsor that heowed and breached afiduciary duty or aduty
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of careor loyalty. However, Danielselected torecover under hisfraud and conver sion causes of
action, and dueto our determination that the evidenceis sufficient to support thejury=sfindings

rdated to fraud, we need not address Aniekwuss fir st, second, third, and seventh issues.

Exclusion of Testimony

Finally, we address Aniekwu=seighth issue, in which he contendsthat thetrial court
committed reversbleerror when it granted Danielsssmaotion in liminerdating todocumentsand
testimony regarding Aniekwu:s financial situation. Because Aniekwu failed to produce any
documentation related to theexpensesheincurred asaresult of theproject, thetrial court barred
him from testifying about those alleged expenses and instructed the jury to presume that any
Aevidence regarding the value of the alleged partnership@ would have been unfavorable to
Aniekwu.

Theadmission and exclusion of evidenceisleft toatrial court-ssound discretion.
City of Brownsville v. Alvarado, 897 SW.2d 750, 753 (Tex. 1995). A trial court abuses its
discretion if it actswithout regard to any guiding principlesor rules. Id. at 754. If atrial court
findsthat a party hasnegligently or intentionally allowed the spoliation of evidence, thecourt has
broad discretion in imposing sanctions, ranging from a jury ingtruction to so-called Adeath
penalty@ sanctions. Trevinov. Ortega, 969 SW.2d 950, 953 (T ex. 1998); Offshore Pipelines, I nc.
v. Schooley, 984 SW.2d 654, 666 (Tex. App.CHouston [1st Dist.] 1998, nopet.). A party seeking
toreverseajudgment based on atrial court:sexclusion of evidence must show that theexclusion

was erroneous and that the error was Areasonably calculated to cause and probably did cause
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rendition of an improper judgmentf McCraw v. Maris 828 SW.2d 756, 757 (Tex. 1992).
Although the complaining party need not prove that Abut for@ the erroneous exclusion the
judgment would have been different, asuccessful challengeusually requiresthecomplaining party
to show that thejudgment turnson the excluded evidence. Alvarado, 897 SW.2d at 753-54. We
review the entirerecord in making that determination. McCraw, 828 S.W.2d at 758.
Outsdethejury:=spresence, Aniekwu attempted to explain how he cametolosehis
recor dsreated tothelandscaping business. For much of thetimein question, Aniekwu oper ated
a hotd gift shop in addition to his landscaping business. Aniekwu kept his business records
related to thelandscaping businessin the gift shop and when the shop wasclosed, he neglected to
retrievetherecords. Therecordswereleft in the hotel:s possession for an extended period of
time, perhapsaslong astwo years. Aniekwu testified that the hotel changed owner ship, and he
was told that his records and other property had been moved into storage and that the hotel
Awant[ed] meto comeand remove my itemsor goodsfi Despitebeinginformed that hisproperty
would be stored for only ten days, Aniekwu did not retrieve hisrecordsbut referred the hotel to
his attorney, presumably because he had disputes with the hotel related to the gift shop.®
Aniekwu wasordered by thetrial court to produce numerousbusinessdocuments. He produced

tax returns prepared by a third party and a financial satement, but did not produce receipts,

> Aniekwufurther allegesthat thelaw firm representing Danielsalso r epr esented the hotel
and that DanielswasabletoAtake undue advantage of unavailablerecordswhich arein control of
the Dallas officef) of Daniels=slaw firm. Other than Aniekwu=sallegations, thereisnoindication
in the record that Danielss attorney was in any way involved in the hotel-s business or the
retention or destruction of Aniekwu:=srecords.
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under lying contracts, bids, or records of employee or subcontractor payments, arguing that he
could not producethem because hedid not havethem in hispossession. Aniekwu explained that he
Aestimatedd his business expenses and income but had no records to verify his recollections or estimates.
Aniekwu tegtified that he incurred substantial debt, in excess of $100,000, for equipment and
expensesfor the San Antonio project; hestill owned equipment bought with the borrowed money.

Havingreviewed theentirerecord, wehold thetrial court acted withinitsdiscretion
in excluding evidence that Aniekwu, through neglect or willful conduct, allowed to belost. See
Trevino, 969 SW.2d at 953; Schooley, 984 SW.2d at 666. Further, Aniekwu hasnot shown that
the jury:=s verdict turned on the excluded evidence. See Alvarado, 897 SW.2d at 753-54. We
overrule hiseighth issue.

Having overruled Aniekwu:sissueson appeal, weaffirm thetrial court=sjudgment.

Bea Ann Smith, Jugtice
Before Chief Justice Aboussie, Justices B. A. Smith and Y eskel
Affirmed
Filed: October 24, 2002
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