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NO. 169,363-B, HONORABLE RICK MORRIS, JUDGE PRESIDING

Appdlant IraW. Black, J. gppedls the district court=s declaratory judgment entered in
favor of the City of Killeen. Black ownsfive apartment buildings built between 1986 and 2000 in the City
of Killeen, a home rule municipdity. See Tex. Congt. art. XI, * 5; Tex. Loc. Gowt Code Ann. * 5.004
(West 1999). At issue in this apped are tap fees assessed by the City for gpartment buildings Black
constructed in 1998 and 2000.* Prior to 1998, Black paid the City atap fee per building connection.? In

1998 and 2000, pursuant to a 1997 amendment to the tap fee ordinance, Black paid a per living unit

1 ATap feesd are assessed by the City to cover the costs of connecting a customer to the City:s

water and sewer system.

2 For the apartment buildings built in 1986, 1989, and 1994, Black paid only for awater tap and
asewer tap connection. He paid: (i) $1000 for awater tap and $35 for asewer tapin 1986; (ii) $1000 for
awater tap and $35 for a sewer tap in 1989; and (iii) $1072 for awater tap and $200 for asewer tap in
1994.



connection charge: 1n compliance with the amended fee schedule, but under protest, Black paid an initia
base tap charge, plus an additiona $300 water tap fee and $300 sawer tap fee for each living unit inthe
complexes.

Black filed adeclaratory judgment seeking adetermination that the fees under theamended
ordinance were (i) unreasonable, (ii) invaid impact fees, and (iii) discriminatory. The City filed a
counterclaim, seeking a declaration that the water and sewer tap fees were vaid, enforceable, and not
impact fees. At trid, Black called a rate expert, Bruce Fairchild, who testified in support of Black=s
postion. Black dso cdled Killeen City Manager, David Blackburn, as an adverse witness to testify
regarding various aspects of City policy and the City=s process of amending thetap fee ordinance. The City
cdled its own rate expert, Searcy Willis, to controvert Black:=s expert witness.

Thedidgtrict court granted the City=srequest for declaratory relief andissued findingsof facts
and conclusons of law in support of its judgment. In five points of error, Black appeds that judgment,
contending that the digrict court erred in finding the City:s tap fees reasonable, valid, and nor+
discriminatory. Because we conclude that Black failed to meet his burden of rebutting the presumptive

vaidity of the City:s tap fee ordinance, we affirm the tria court=s judgment.

3

In 1997, the City amended its ordinance to assess tep fees based upon one of five possible
classfications. Killeen, Tex., Code of Ordinances™ 30-102(b). For multi-family dwelings i.e., goartment
complexes, the City began charging aconnection (tap) feeAfor each living unit,) as opposed to each building
connection, asit had done prior to 1997. Seeid. * 30-102(b)(2).



Standard of Review

We presume a home rule charter provison is valid and will not interfere with matters of
municipa government unlessthe provision is shown to beAunreasonable and arbitrary, amounting to aclear
abuse of municipd discretion.; Dallas Merchant:s & Concessionairess Assn v. City of Dallas, 852
S.W.2d 489, 490-91 (Tex. 1993); seealso City of Brookside Village v. Comeau, 633 SW.2d 790, 792
(Tex. 1982) (AA city ordinanceis presumed to be vaid[.]@) (citing Thompson v. City of Palestine, 510
S.\W.2d 579, 582 (Tex. 1974); Hunt v. City of San Antonio, 462 SW.2d 536, 539 (Tex. 1971)). A
person chalenging an ordinance bears an Aextraordinary burden( of establishing that themunicipdity abused
itsdiscretion in enacting the ordinance. Comeau, 633 S.W.2d at 792-93 (citing Thompson, 510 SW.2d
579; Waxahachiev. Watkins, 275 SW.2d 477 (Tex. 1955)). In ng whether the party attacking an
ordinance shoud prevail, we Aconsider dl circumstances and determine, as a substantive maiter, if
reasonable minds may differ as to whether a particular ordinance is a reasonable exercise of the
municipdity:s authority. 1d. a 793. Wherethetrid court issuesfindings of fact and conclusonsof law, we
apply asufficiency of the evidencereview to thefactud findingsand review its conclusions of law de novo.
Anderson v. City of Seven Points 806 SW.2d 791, 794 (Tex. 1991). Thus, athoughwerely onthefact
finder to resolve disputed facts and accord those facts the same status asif they were determined by ajury,
the ultimate issue of whether the City=stap feeisvdid isaquestion of law. See City of Austinv. Travis
County Landfill Co., 45 Tex. Sup. Ct. J. 511, 2002 Tex. LEXIS 34, a *15 (Mar. 28, 2002). The
Uniform Declaratory Judgments Act does not dter this standard of review. See Tex. Civ. Prac. & Rem.
Code Ann. * 37.010 (West 1997); see also Sephenson v. Leboeuf, 16 SW.3d 829, 842 (Tex.
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App.CHouston [14th Dist.] 2000, pet. denied); Oak Hills Props. v. Saga Rests,, Inc., 940 SW.2d 243,

244 (Tex. App.CSan Antonio 1997, no writ).

DISCUSSION
In four points of error, Black contends that the City-s tap fee ordinance isinvdid. He
contends that the tap fees (i) Aare unreasonable under every standard for judging the reasonableness of tap
feedl; (ii) discriminate Abetween smilarly Stuated customers and between customer classes without a
reasonable basisg; (iii) areillega becausethey congtituteimpermissibletaxation;* and (iv) areimpermissble
impact fees. In hisfifth point of error, Black argues that the district court erred in denying his request for
atorney=s fees. Before addressing the vdidity of the City:s tap fee ordinance, we discuss the home rule

charter-s history to provide the context for analyzing Black-s contentions.

Home Rule Charter

Article XI, section 5 of the Texas Condtitution authorizes cities having more than five
thousand inhabitants to adopt ahome rule charter. See Tex. Congt. art. X1, * 5. Adopted in 1912, the
home rule amendment Adtered the longstanding practice of having specid chartersindividualy granted and
amended by the legidature) for the Staterslarger cities. 22 David B. Brooks, Texas Practice: Municipal

Law and Practice * 1.17 (2d ed. 1999). The amendment effectively created home rule cities asAmini-

4 Because Black did not assert the taxation argument in the court below, he waivestheissue on

appeal. See Tex. R. App. P. 33.1(a).



legidaures Seeid. Thus, cities adopting a home rule charter Apossessthefull power of sdf government
and look to the Legidature not for grantsof power, but only for limitationson their power.§ City of Dallas
852 S.W.2d at 490-91. Accordingly, absent legidation or condtitutiond provisionsto the contrary, ahome
rule municipdlity is free to regulate itsdlf in any manner it chooses. In the context of this apped, then, we
look to the City=s ordinance to see, not whether the City is authorized to amend the tap fee ordinance asit
did, but whether the amendment is prohibited by some congtitutiond or legidative restraint on the City:s

authority. Seeid.

Reasonableness

Black contends that, A[by failing to apply any accepted standard, thetria court erredj in
finding the City:s tap feesto be reasonable. Whether a duly enacted ordinanceisreasonableisaquestion
of law. See City of Lucasv. North Tex. Mun. Water Dist., 724 SW.2d 811, 820 (Tex. App.CDdlas
1986, writ ref-d n.r.e.) (citing Moncrief v. Tate, 593 SW.2d 312, 314 (Tex. 1980)). In passing upon
reasonableness, judicid review is limited to determining whether the municipality abused its discretion in
passing the ordinance. 1d. a 820. Because Black is chdlenging the vdidity of the fee assessment
ordinance, he bears the burden of showing that it is unreasonable. See Comeau, 633 S.W.2d at 792.
Repeatedly recognized by the supreme court as an Aextraordinary burden,( ashowing that aduly enacted
ordinance is invaid requires Black to establish Athat no conclusive or issuable fact or condition existeck
which woud authorize the [City]=s passage of the ordinance.fl Id. at 792-93 (quoting Thompson, 510
SW.2d at 581). To besure, thisstandard of review does not require the City to show thet itstap feesare
reasonable, but places an affirmative requirement on Black to show that they are not.
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It isgeneraly accepted that aregulated utility may set itsratesto ensure it recoupsits cost
of providing utility services. Suburban Util. Corp. v. Public Util. Comnen, 652 S.W.2d 358, 362 (Tex.
1983); see also James C. Bonbright et a., Principles of Public Utility Rates 1988 (2d ed. 1988) (AA
far-return or far-profit sandard of reasonable rate levels historically has been accepted with reservations
throughout the United States as a controlling basis of rate regulation with respect to those privately-owned
utility companies that have been granted monopoly status by federd and state governments.f). Although
there are digtinctions between public and private utilities, Ain so far astreatment of customersisconcerned,
the municipaly-owned utility is not different from the privately-owned utility. City of Texarkana v.
Wiggins, 246 SW.2d 622, 625 (Tex. 1952). Recognizing this principle, the Texas Supreme Court set
forth factors for judging the reasonableness of a utility-s rate Sructure in Texas.
[A] proper rate determination is based upon congderation of threefactors: (1) the utility=s
reasonabl e operating expenses, (2) therate base; and (3) areasonablerate of return. First,
there mugt be a determination by the regulatory authority of the utility:s reasonable
operaing expensss. . .. [T]henext stepistherate base cdculation. After theratebaseis
determined, the regulatory authority determinestherate of return, or the percent of therate
base which will be recoverable in revenues by the utility.

Suburban Util. Corp., 652 SW.2d at 362 (citations omitted).> These principlessupport the proposition

that in setting itstap feesthe City isnot limited to charging only for the direct costs associated with providing

customers a connection to the water and sewer utility syssem. What is not clear, however, is what

> Although Suburban Utility Corp. v. Public Utility Commission involves a Public Utility
Commission order instead of amunicipa ordinance, and it relatesto rates determined under the utility bas's
method, as opposed to the cash bassmethod, it isingtructivefor the generd principlethat amunicipa utility
cannot arbitrarily setsitsrates. See 652 SW.2d 358 (Tex. 1983).
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additiona costs the City may include in the tap fees and to what extert the inclusion of these other costs
impacts the overdl reasonableness of the ordinance.

Black argues on gpped that had the trid court (i) correctly applied Davisv. Bartonville
Water Supply Corp., 678 SW.2d 297 (Tex. App.CFort Worth 1984, no writ), (ii) not ignored generdly
accepted ratemaking principles requiring fees to be based on the costs of providing services, and (iii)
actualy considered the magnitude of the tap fee increase and how it compared to rates charged by other
amilar utilities in the region, it would have found the City:s tap fees unreasonable. We address each
argument in turn.

At ord argument and in his brief, Black acknowledged that Bartonvilleisnot completely
andogous to the case a hand. In that case, the court mistakenly employed terminology appropriate for
rates developed using a utility basis method when, in actudity, Bartonville Water Supply Corporation
operated on acash bassmethod. Seegenerallyid. The partiesagreethat neither Arate basel) nor Arate of
returniCtwo of the three factors listed in BartonvilleCare gpplicable to a utility usng the cash bass
method, i.e., the City. Black urges usto read Bartonville as standing for the broad propostion thet, Ato
achievefarnessamong cusomersand for economic efficiency, autility-sratesand charges should generdly
reflect the cost of providing a particular servicel We believe that Black correctly interprets that case as
ganding for the generd, wdl-sattled ratemaking principles that, in determining its rates, a utility must
congder certain factorsand itsfinal rates must be reasonable and not unduly discriminatory. Seegenerally

Suburban Util. Corp., 652 SW.2d 358. But nothing in Bartonville limits the cods of providing a



particular service to the direct costs associated with physicaly connecting a customer to the City:=s water
and sewer systems. To the extent Black contends otherwise, we rgect his interpretation of that case.

Having determined the appropriate scope of Bartonville, we condudethat thedidrict court
correctly gpplied its holding to the case a hand. InFinding of Fact No. 3, thedidtrict court found that the
City Aset[] tap fees and rate revenue in an amount sufficient>to maintain and operate the [water and sewer]
system[s] with due regard for anticipated needs to improve, update, construct, and maintain [those]
sysem[s].zi The record supports this finding. Even though the City acknowledged that its gpproximate
cost of physicdly ingaling the water tap is$1179 and that itstotd tap fees exceed that amount, the district
court heard and considered other evidence that would permit it to conclude the overal tap fee rate was
reasonably set.

For example, City Manager Blackburn testified at trid that the City went Athrough aseries
of meetings. . . relating to cost andysis for tap fees, [such as| committee mestings, hearing from different
staff, [and] that type of process.i Black asserts, however, that the evidence showsAthat the chdlenged tap
feesfor multi-family dwdlingswere not based on the actua cost of connecting abuilding to the City-swater
and sawer systemsand setting up anaccount . . . .0 Hefurther contendsthat the City did not perform arate
andyssuntil Ayears after the challenged tap fees had been setl and that the eventud andysisAwas not the
basisfor thefeesi Black aso relieson thetestimony of hisexpert witness, Bruce Fairchild, who concluded
that the tap fees were unreasonable.  Although Black asserts that the evidence he presented satisfied his
burden of proof, his contention ignoresthe trid court=srole, asfact finder, to assess each of the withesses

credibility and condusonsinlight of dl theevidence. See Turner v. KTRK TV, Inc., 38 SW.3d 103, 134



(Tex. 2000) (Baker, J., concurring in part, dissenting in part) ( AUnder established Texasjurigprudence, a
reviewing court must defer to the fact-finder=s credibility determinations because the [fact finder] is the
exclusve judge of the facts, the witnesses credibility, and the weight given to their testimony.(@) (cting
Benoit v. Wilson, 239 SW.2d 792, 796 (Tex. 1951)). That thetria court did not agree with Black or his
expert doesnot meanit erred. Therecord includes evidencethat, in addition to the City=sdirect connection
costs, the district court considered factors such asthe City-scog of updeting, improving, and maintaining its
utility system. Thus, we cannot conclude that the district court erred in gpplying Bartonville.

Black next contends that the City=s tap fees are unreasonabl e because they do not bear a
substantid relationship to the cost involved in connecting his buildings to the utility system. It is well
established that a dility:s fina rate must relate to its actua cost of providing the charged-for service.
Suburban Util Corp., 652 SW.2d at 362; see also Charles F. Phillips, J., The Regulation of Public
Utilities, Theory and Practice 301 (1988) (AThere hasdways been generd agreement that the pricefor
the service of apublic utility should be high enough to cover operating expenses, depreciation, and taxes,
and dso dlow afar return on the fair vaue of the capita invested in the busness(i). Typicdly, autility
operating on a cash bads, like the City, classfies its costs according to its expenses associated with
customer service, use, meter reading, billing, accounting and collection expenses. John Baur, Effective
Regulation of Public Utilities 39 (1925); seealso Nilesv. Chicago, 558 N.E.2d 1324, 1332 (lII. App.
Ct. 1990) (ACash bas's accounting determines besic revenue requirements by adding up operation and
maintenance expense, debt service requirements, and capital expenditures that are not debt financed.();

Phillips, supra, a 766 (explaining revenue determined on a cash basis method includes Aoperating and



maintenance expenses, debt service, payment in lieu of taxes, and plant extension, replacements, and
improvementsi). To meet hisburden of establishing that the City=stap fee ordinanceis unreasonable based
on the City=s cost of providing utility services, Black must show, not that the City-s fees exceed its actua
costs of connecting his buildings to the utility system, but that the fees bear no rlationship to the City:s
expensesin providing him such sarvices.
At trid, Fairchild tedtified that

afar and reasonable rate is regarded as one that approximates the cost of providing the

service. And the City has admitted that the [$]1179 is the approximate cost of ingtaling a

two-inch water meter, and the $300 is the gpproximate cost of ingtaling a sewer tap, and

Mr. Black in both 1998 and 2000 was charged well in excess of that cost of providing the

service that he received; therefore, those are unreasonable tap fees.
This assertion erroneoudy defines the cost of service as merdly the cost to the City of providing Black the
physical connectionsto its water and sewer systems. But expertsfor both parties acknowledged that tap
fees may include the City:s direct and indirect costs associated with providing water and sewer
connections. Black agrees that, a a minimum, the Aservice provided to a landowner is a physica
connection of the new customer to thewater and sewer system [and] dso includesthe adminigtrative act of
setting up an account for billing and services purposes) Black=s evidence, however, establishesonly that
the City-s actud cost of physically connecting a customer to its utility sysem with a two-inch tep is
gpproximately $1179; he adduced no evidence regarding the City:s indirect costs.

Instead of showing the City-scost of service, Black attemptsto satisfy hisburden by arguing

that the tap fees are unreasonabl e because the City admitsto including operation and maintenance costsin
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both its monthly rates and tap fees. AAccording to Fairchild, those costs should be recovered by the City
through its monthly water and services charges, not through its tap fees Black does not establish,
however, that such a practice isimpermissble or that the City isactudly recovering more than its costs of
providing Black utility services. Without showing that the City-stap feesbear no reationship to the City-s
cost of service as defined above, Black cannot satisfy his burden of establishing that the tap fees are
unreasonable. Thetrid court found that the City set itstap feesAwith dueregard for [its] anticipated needs
to improve, update, congtruct, and maintain the system.@i This concluson is supported by the evidence.
City Manager Blackburn testified at trid and in deposition that, dthough the City did not
perform an Aindependent outside cost- of-service study, (i itAdecided to ingtitute [the] per-living-unit fee. ..
because the demands on the City water and sewer sysem . . . and the continuing demand for maintaining
and operating the system for multi-family buildings causesagreater demand onthesystem.§ Whilethereis
ample testimony concerning general ratemaking principles and speculative City practices, there is no
evidence to controvert Blackburres testimony. Further, it is undisputed that the City may recover costs
related to servicing demands. Without establishing adirect connection between the City=s actua costs and
assessed fees, Black could not show that the City:s tap fees are unreasonable. Neither Black-s nor
Fairchild-s conclusory statements and conjecture are sufficient to establish this link and satisfy Black=s
onerous burden. In the absence of evidence that the City actudly assessestap feesin excess of itstota
service costs, we hold that the record supportsthetria court=sfindingsthet the City properly setitstap fees

and that they are not unreasonable as they related to the City=s cost of providing Black utility services.
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Black=sfina argument regarding the unreasonableness of the City:-stap fees assertsthe the
magnitude of the tap fee increase, combined with acomparison of rates charged by other amilar utilitiesin
the region, shows that the City:s tap fees are unreasonable.® Black testified that the tap fees for his 1998
and 2000 buildingsincreased over 1000% from those assessed on histhree buildings built before the 1997
amendment took effect. He aso explained that, based on his survey of other regions, the City=stap fees
weredisproportionately high. Although thiscircumstantial evidence showsthat the City-stgpfeesarehigher
than other regions, such evidence is not determinative in deciding whether the City:s tap fees are
unreasonable. See Bartonville, 678 S.W.2d at 300.

Whilewe recognizethat concrete evidence may bedifficult to procure, wearelimited by the
gtandard of review to determining whether Black established by competent evidencethat the City:stap fees
are in fact unreasonable, i.e., they bear no relationship to its cods of providing utility services. Smply
showing that tap feesincreased and/or are greater (even if sgnificantly so) than other regionsfdlsfar short

of the proof required to prevall. Without some evidence of the City-sactud expensesfor providing utility

® In his brief, Black states, AWhile these factors alone may not prove that the tap fees are

unreasonable, when congdered in conjunction with the andyss of the evidence [of the digtrict court:s
misgpplication of Bartonville and the fact that the fees do not relate to the City:s cost of service], al of
these factors in combination make the tap fees per se unreasonable.i Having rgjected Black=s arguments
regarding Bartonville and the City-s cost of service, we andyze whether the magnitude of theincreaseand
rate differentid between other regions aone are sufficient to show the City-s tap fees are unreasonable.
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sarvice (per the sandards set forth above), it necessarily follows that Black cannot carry the substantial
burden of establishing the unreasonableness of tap fees. We hold that neither the evidence regarding the
magnitude of theincrease nor of the differentia between other regions: tap feesis sufficient to establish that
the City:s tap fees are unreasonable. Having rgected each of Black=s contentions regarding the

reasonableness of the City:s tap fees, we overrule hisfirst point of error.

Impact Fee

13



Black next argues that the tap fees assessed by the City condtitute impermissible impact
fees.” Thisisso, Black argues, because the tap fees assessed by the City exceed its cost of providing utility
sarvice, and the City uses those excess funds to expand its water and waste facilities® The City
acknowledged, in response to a request for admission, that the actua costs for physically connecting a

building to the water tap is $1179 for atwo-inch tap (the same size that services Black=s buildings). The

" Animpact feeis

acharge or assessment impaosed by apolitica subdivison againgt new development in
order to generate revenuefor funding or recouping the costs of capitd improvementsor
facility expansons necessitated by and attributable to the new development. Theterm
includes amortized charges, lump-sum charges, capita recovery fees, contributionsin
ad of congruction, and any other fee that functions as described by this definition.

Tex. Loc. Gov:t Code Ann. * 395.001(4) (West Supp. 2002).

8

Having aready addressed Black=s argument regarding the City-scogt of servicein providing tap
connections, welimit our discussion hereto determining only whether the City usestgp feerevenuesto fund
new development.
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City assarts, however, that because it does not use any funds collected as tgp fees to fund new
development, its tap fees are not impact fees.
An ordinance assessing impact feesisinvaid unlessit complieswith the procedures outlined
in TexasLoca Government Code chapter 395. See Tex. Loc. Gov-t Code Ann. * * 395.011-.013, .041-
058 (West 1999 & Supp. 2002). A feeisnot an impact fee merely becauseit is greater than the actua
cost associated with the servicefor whichitisassessed. See Bartonville, 678 SW.2d at 299. Instead, the
fee must impose upon a new development the burden of generating Arevenue for funding or recouping the
costs of cepitd improvements or facility expansons necesstated by and attributable to the new
development.) Tex. Loc. Gov:t Code Ann. * 395.001(4) (West Supp. 2002). Thus, to prevail Black must
establish that the City uses revenue generated from its tap fees to fund expansion of the utility service to
serve new development.
Black=s expert witnesstestified at trid regarding his opinion about whether the chalenged
tap fees are effectively impact fees. Fairchild Sated:
It=smy opinion that the $300 fee for each additiona water connection and the $300 feefor
each additiona sewer connection, both of which are charged based on the number of living
units, not on the number of taps, are effectively impact fees. That even though they:re
caled tap feesthey havedl the characteritics of animpact fee becausethey are essentialy

assessed above the cogts of providing the tap and they are on aliving unit equivaent basis
which is how impact fees are typicaly assessed.

Explaining further, Fairchild testified:
Wi, thereestwo other items that suggest that they are more akin to impact fees than they

are to tap fees. One of those is when they are assessed . ... [T]ap feesare normally
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assesd at the time the tap is actudly made; whereas impact fees are . . . more often

[assessed] early in the process, ether at when you get abuilding permit or something prior

to actud inddlaion. Secondly, thehigtory . .. of wherethe earlier ordinance adopting this

set of tgp fees had the moneys from tap fees specificaly designated to go into an extension

fund or a fund that was intended to finance extensons of the Killeen water and sewer

system.
Fairchild further testified that his conclusonCthat the City:s tap fees are impact feesCfound support from
thefact that various annua budgets and records of municipa services providedAevidencethat revenuefrom
the tap fees [was] being used by the City to . . . pay for capitd improvements and facility expansons.
Fairchild-s principle support for thisargument came from the fact, Athat Water and Sewer Tapped Revenues
areincluded in thetota revenues of the system. In other words, they-re deposited in the Water and Sewer
Fund. And out of that samefund . . . capitd improvement projects are aso funded from the Water and
Sewer Fund.f

Farchild-stestimony didillsinto thefollowing arguments. thetgp feesarein actudity impact

fees because (i) they are assessed above the cost of providing the tap connection, (ii) they are assessed
before the tap is actudly made, (iii) earlier versons of the ordinance required the tap fee revenuesto be
deposited in an account designated to fund extensons of the City=s water and sewer system, and (iv) the
revenue derived from the tap feesis currently deposited into a general Water and Sewer Fund which dso
funds capitd improvement projects (new development extensons). The City contendsthat afeeisnot an
impact fee unlessit generates revenue for funding or recouping the costs of new development. See Tex.

Loc. Gov:t Code Ann. * 395.001(4). At trid, Fairchild defined impact fees as Adollars to be used for

capitd improvements.i It appearsthat the parties agree, asdo we, that unlessthe revenuesgenerated from
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tap feesare actudly used for capital improvements, they are not impact fees. Thedigpodtiveinquiry, then,
concerns how the fees are ultimately used, as opposed to how or when they are caculated or collected.
For this reason, only Fairchild-slast two arguments are relevant to our determination of whether the City:s
tap fees are impact fees.

Thetrid court determined that the City Ausesthe revenue generated by water and sewer tep
fees >to maintain and operate the system with due regard for anticipated needs to improve, update,
congruct, and maintain the [utility] sysem.=0 Although Black and Fairchild argue thet the City:s actions
prior to the 1997 amendment to the tap fee ordinance are evidence of its intent to raise revenue for the
expanson of the utility infrastructure made necessary by new development, they offer no evidence of how
the tap fees were spent during the relevant time period. We acknowledge the difficulty of tracing the tap
fees after they are deposited in the generd Water and Sewer Fund, but we cannot relieve Black of his
burden of showing that funds are actudly being used to pay for expanson due to new development.
Further, thisburden cannot be satisfied by referenceto the City=spast practices; nor isit sufficient for Black
to alege that the Arecord includes evidence that the City may use tap fee revenue to pay for cepita
improvements and facility expangon.f (Emphasis added.)

At trid, Black made no attempt to show directly how the City funded facility expansion.
The City=s Director of Finance, Connie Green, testified in depogtion that A[t]he City uses a consolidated
cash account [sothat] . . . transactionsthat affect each individua fund are accounted for separately . . . and
canbeeadly identified.) Green further sated that: generdly al City gppropriations are madein the budge;

a project funded during the budgeting process will receive a number code; each department submits
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payment requisitions with the predetermined code; and the finance department, using the predetermined
codes, processes the transactions and charges them to the appropriate departments. Neither party called
Green asawitness at trid. Despite the gpparent availability of City records concerning facility expansion
costs, Black failed to establish the City:s actual practice of funding new development. City Manager
Blackburrrs testimony regarding the genera practice of the City:s funding new development is done
insufficient to establish that the City uses tap fee funds for new development expansion.’
Becausetherecord containsno andysisof the City-stotal costsof providing serviceor the
source of funding for new development expangion, we cannot disagree with the trid court=sfinding of fact
that the City Adoes not use tap fees 0 fund the cods of capitd improvements or facility expanson
necessitated by and attributable to new development.) Accordingly, we hold that Black failed to meet his
burden of establishing that the City=stap feesareimpermissbleimpact fees. Weoverrule hisfourth point of

error.

Price Discrimination

9

Black adduced testimony from Blackburn that capital improvements and facility expanson are
paid for by issuing revenue bonds and that the City does not pay those expensesfrom its operating accourt.

Black:s expert testified that this practiceCdepositing revenues generated from the City-stap feesinto the
generd Water and Sewer FundCistypicd of municipdlities.
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Black next contends that the City-stap fees are discriminatory Abecause they do not relate
totheleve of service provided to eachd multi-family building. Thisisso, according to Black, becausehAeven
though the tap feeisapplied uniformly acrossthe multi-family customer class, rdativeto the servicethet [is]
provided, one customer pays more for the same service than another customer.i At the outset, we
recognize that not al price discrimination iscondemned, but only Adiscrimination that isarbitrary and without
areasonable fact bass or judtification.f; Caldwell v. City of Abilene, 260 SW.2d 712, 715 (Tex. Civ.
App.CEastland 1953, writ ref-d); seealso Wiggins, 246 SW.2d at 624 (stating that autility serviceAmay
not discriminate in charges or service as between persons smilarly Stuated . . . unless there is some
reasonable basis for a differentiationi); City of Galveston v. Kenner, 240 SW. 894, 895 (Tex. 1922)
(explaining that utility Aservice must be given without discrimination between persons smilarly Stuated or
under circumgances subgtantialy the samefl). To be sure, public utilities are under alegal duty to charge
ressonable rates and ensurethat they are not unduly discriminatory.*® James C. Bonbright et d., Principles
of Public Utility Rates 515 (2d ed. 1998). It iswell established, however, that municipditieshavetheright

to classfy customers Abased upon such factors asthe cost of service, the purpose for which the service or

1 Price discrimination is assessed againgt atwo-pronged test: (i) reasonableness of ratesand (i)

whether theratesare unduly discriminatory. JamesC. Bonbright etal., Principlesof Public Utility Rates
515 (2d ed. 1998). Discrimination Aoccurs when a seller establishes for the same product or service
different rateswhich are not entirely judtified by differencesin cod, or the samerate where differencein cost
wouldjudtify differencesinpricei CharlesF. Phillips, Jr., The Regulation of Public Utilities, Theory and
Practice 62 (1988). The two basesfor price differentiation are Acost of servicell and Avaue of servicel
Id. a 411. When rates are based upon demand, impermissible discrimination occurs, however,A[a] sdller
does not [unduly] discriminate when rates are based upon costs, even though some customers pay more
than othersf Id. at 411. Pricediscrimination ispermitted becauseit may be more expensiveto serve some
customers than others. Id. at 411-12. Accordingly, we recognize that discrimination may reflect policy
congderations on the part of the utility to limit the demands of certain customers on its resources.
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product isreceived, the quantity or amount received, the different character of the servicefurnished, thetime
of itsuse or any other matter which presents asubstantia difference asaground of distinction.§ Gillamv.
City of Fort Worth, 287 SW.2d 494, 497 (Tex. Civ. App.CFort Worth 1956, writ ref-d n.r.e). Butin
dassfying its cusomers, municipdities Amay not discriminate in charges or services as between those
amilaly dtuaedd Wiggins, 246 SW.2d a 625. No rule of thumb exigts for determining whether
customers are smilarly stuated. Ford v. Rio Grande Valley Gas Co., 174 SW.2d 479, 480 (Tex.

1943). The question of discrimination is one of fact and must be decided on a case-by-case basis,

recognizing that

[w]hether differencesin rates between classes of customersareto be made, and, if so, the
amount of the differences, are legislative rather than judicid questions, and are for the
determination of the governing bodies of the municipdities. The presumptionisin favor of
the legdity of the rates established by the rate-making authority, and courts may interfere
only in dear cases of illegdlity.

Gillam, 287 SW.2d at 497. The burden of proof remains at dl times upon the party claming afeeis

unressonably discriminatory.™* Caldwell, 260 S\W.2d at 714; Ford, 174 S.\W.2d at 480.

1 Inarguing that he should prevail becausethe City Afailed to meet itsburden of showing thet [its]
discrimination was reasonable and justified[,]@ Black improperly assigns his burden to the City. Black-s
assertion Athat the record is completely devoid of any evidence. . . that the City considered [any] factorsin
cdculating [itg rates and establishing the tap fee methodology for multi-family tap fees) dso confusesthe
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burden of proof. The burden to establish that the tap fees are unduly discriminatory rests with Black and
cannot be satisfied by reference to what evidence the City failed to produce. See Ford v. Rio Grande
Valley Gas Co., 174 S\W.2d 479, 480 (Tex. 1943).
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Black arguesthat thetap fees are discriminatory because only multi-family cusomer tepfee
charges include operating and maintenance expenses for the entire utility system; thus, Atap feesfor single
family dwellings recover only the gpproximate cost of making the connection, while the tap fees for multi-
family dwellings are far in excess of the cost of ingtdlation of the tap.f The City-spositionisthat per living
unit assessments are permissible and nondiscriminatory. The City argues that Black=s contentions do not
take into account that Ait would be nearly impossible to devise a system that perfectly correlated rates
assessed to the number of persons using the systemi) and that the City, Ainitsdiscretion, has determined thet
assessing tap fees on a per >living unit= basis reasonably recogni zes costs associated with [the] increased
demand( that multi-family buildings place on the sysem. We agree with the statement of our Sster courtin
asmilar caseinvolving achdlengeto an ordinance requiring somewater cusomersto pay higher ratesthan
others. ATheinterest and needs of the numerouswater users served by acity are such that itisimprobable,
if not impossble, that any classfication or rate basis could be devised which would not in some wey
discriminate againg some users Caldwell, 260 SW.2d at 715.

The City waswell within itsauthority to set itstgp fees. It was Black-s burden to show that
the City=s tap fee Structure assessed different rates for different classes of customers and that such a
Adigtinction [was] not justified by the difference in factors properly consdered by the City in establishing
therate structure. Gillam, 287 SW.2d at 497. Black assertsthat, because the City-s monthly water rates
account for operations and maintenance costs, the City cannot also include those costsin assessing itstap
fees. The City ordinance assesses tap fees based upon one of five classfications: (i) residence (one

connection charge); (i) multi-family (one connection charge for each living unit); (iii) commercid (one
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connection chargefor each certificate of occupancy issued or meter, whichever isgreater); (iv) industrid (as
authorized by city council); and (v) mobile home park and manufactured home subdivisons (one connection
charge for each living unit). Killeen, Tex., Code of Ordinances * 30-102(b). On itsface, the ordinance
permitsthe City to assess each occupant of abuilding aconnection charge; that there are more occupantsin
multi-family dwellingsand commercia properties does not makethetap fee structure per sediscriminatory.
Black pointsto no evidencein the record to support his pogtion that the City is prohibited from recouping
aportion of its operation and maintenance costs through its tap fees. Thus, on the record before us, we
cannot say the trid court erred in finding that Black failed to establish that the City:s tap fees are unduly
discriminatory, that is, that the City:s reasons for discriminating were not justified by reasonable bases.
Accordingly, we overrule Black:=s second issue.
Attorney-s Fees
Black=sfifth point of error chalengesthetrid court-sdenid of hisrequest for attorney:sfess

Under the Uniform Declaratory Judgments Act, atrid court may award attorney-s feesAas are equitable
and justi Tex. Civ. Prac. & Rem. Code Ann. * 37.009 (West Supp. 2002); Brainard v. Sate, 12
SW.3d 6, 27 (Tex. 1999). When atria court denies claimsfor attorney-sfeesunder the Act, itsdecison
is reviewed for an abuse of discretion. See Bocquet v. Herring, 972 SW.2d 19, 21 (Tex. 1998).
Whether aparty prevailsin adeclaratory judgment action isnot adetermining factor in avarding attorney:s
fees. See Commissioners Court v. Agan, 940 SW.2d 77, 82 (Tex. 1997); Bar shop v. Medina County

Underground Water Conservation Dist., 925 SW.2d 618, 637 (Tex. 1996). Because Black presents

23



no evidence on gpped that thetrid court abused itsdiscretion, we overrule hisfifth point of error and affirm

thetrid court=sjudgment denying his request for attorney-s fees.

CONCLUSION

Black faled to establish that the City:s tap fees are unreasonable because there is no
evidence that such fees are in excess of the City=scost of providing utility services. Further, without proof
of the City:sactud expenditures, Black failed to show that the City impermissbly usestap feesto fund new
development and is thus an impact fee. Findly, because Black did not establish that the City lacks a
reasonable basis to classfy customers differently, he dso faled to establish that the tap fees are
discriminatory. Black did not carry hissubstantia burden of establishing that the City=stap fee ordinanceis
invaid. Thus, wecannot say that thetria court=sjudgment inthe City:sfavor isincorrect. Accordingly, we

overrule Black=sfive points of error and affirm the tria court=s judgment.

Jan P. Patterson, Justice
Before Justices Kidd, Yeakel and Patterson
Affirmed
Filed: May 31, 2002
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