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In January 2000, appellee, A. L. Turner, and hiswife asked appd lant, Wayne Poehls, their
friend and neighbor, to cometo their houseto help run eectrica wiringinthe Turners attic. Turner did not
have aladder at hishouse, so to accesstheattic, he put alarge stereo speaker under the accessdoor inthe
celling of acloset. Turner stepped up on the speaker and through the door, followed by Poehls. Later,
while trying to reach the spesker to climb down from the ttic, Poehls twisted and wrenched his back,
suffering sharp pain in hislower back and down into hislegs. Dueto hisinjuries, Poehlsincurred expenses
for phydcians: and nursing fees, medication, and medical supplies, and continuesto suffer theill effectsof his

injuries. Poehlssued Turner for negligence, arguing hewasinjured while on Turner=s property asaninvitee.



Turner filed a no-evidence and a Atraditionald motion for summary judgment, see Texas Rules of Civil
Procedure 166a(c), (i), arguing primarily that Poehls was a licensee when injured, not an invitee, and thus
wasowed alower sandard of care. Thedidtrict court granted summary judgment for Turner, ordering that

Poehls should take nothing in his cause of action. Poehls now gppeds. We will reverse and remand.

Standard of Review

In reviewing the grant of summary judgment, we view al of the evidence in the light most
favorable to the non-movant. Lear Segler, Inc. v. Perez, 819 SW.2d 470, 471 (Tex. 1991);
Holmstrom v. Lee, 26 SW.3d 526, 530 (Tex. App.CAustin 2000, no pet.). We take the evidence
favorable to the non-movant as true, make every reasonable inference in the non-movant:s favor, and
resolvedl doubtsin favor of the nortmovant. Nixon v. Mr. Prop. Mgmt. Co., 690 S.W.2d 546, 548-49
(Tex. 1985); McMillan v. Parker, 910 SW.2d 616, 618 (Tex. App.CAustin 1995, writ denied).
Summary judgment is not intended to deprive litigants of theright to atrid by jury, but to diminate patently
unmeritorious claims or defenses. McMillan, 910 SW.2d at 618.

A Atraditional summary judgment is properly granted only if the movant establishesthere
are no genuine issues of materid fact to be decided and heis entitled to judgment asamatter of law. Tex.
R. Civ. P. 166a(c); Perez, 819 SW.2d at 471; Holmstrom, 26 SW.3d at 530. A defendant seeking
summary judgment must as amatter of law negate a least one e ement of each of the plaintiff=stheories of
recovery or plead and prove each dement of an affirmative defense. Centeq Realty, Inc. v. Segler, 899

SW.2d 195, 197 (Tex. 1995); Holmstrom, 26 SW.3d at 530. Not until the defendant establishes his



right to summary judgment must the plaintiff attempt to rase afect issue. Centeq Realty, 899 SW.2d at
197; Holmstrom, 26 S.W.3d at 530.

A party seeking aAno-evidencel summary judgment need not etablish hisright to judgment
by proving adefense or claim, but instead Smply assertsthat there is no evidence of one or more essentia
elements of clams upon which the opposing party will have the burden of proof at trid. Tex. R. Civ. P.
166a(i); Holmstrom, 26 S.W.3d at 530. A no-evidencesummary judgment isessentialy apretrid directed
verdict, to which we gpply the same lega sufficiency standard of review, asking whether the non-movant
failed to produce more than ascintillaof probative evidenceto raseagenuineissue of materid fact astoan
essentid ement on which the non-movant would have the burden of proof. Holmstrom, 26 SW.3d at

530.

Was Poehlsan Inviteeor a Licensee?

Turner argues that Poehls was not an invitee, but a licensee, and thus was owed a lower
duty of care, whereas Poehls argues that he was an invitee.

Common-law negligence consgtsof threedements. (1) alegd duty owed by onepersonto
another; (2) abreach of that duty; and (3) damages proximately caused by the breach. EI Chico Corp. v.
Poole, 732 SW.2d 306, 311 (Tex. 1987); Guidry v. National Freight, Inc., 944 S.\W.2d 807, 809
(Tex. App.CAustin 1997, no writ). The existence of aduty isthe threshold issue in any negligence case.
Poole, 732 SW.2d at 311; Guidry, 944 SW.2d at 809. Whether abreached duty proximately caused a
plantiff-s damages involves examining severd interrdaed factors including, most importantly, the
foreseeability of therisk. Poole, 732 SW.2d at 311; Guidry, 944 S.W.2d at 809-10. Theforeseeshility
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of the harmful consequences of a breach isthe underlying bass for liability. Corbin v. Safeway Stores,
Inc., 648 SW.2d 292, 296 (Tex. 1983).

The duty alandowner owes to someone injured on his property depends on the injured
party=s legd status as an invitee or alicensee Motel 6 G.P., Inc. v. Lopez, 929 SW.2d 1, 3 (Tex.
1996); Peerenboomv. HSP Foods, Inc., 910 SW.2d 156, 161 (Tex. App.CWaco 1995, nowrit). A
landowner owes an invitee the duty to use ordinary care to protect the invitee from not only risks of which
the owner is actually aware, but so from risks of which the owner should be aware after reasonable
ingpection. Lopez, 929 SW.2d at 3. In other words, alandowner must use reasonable care to reduce or
eliminate unreasonably dangerous conditions of which heis, or reasonably should be, avare. Wal-Mart
Sores, Inc. v. Gonzalez, 968 S.W.2d 934, 936 (Tex. 1998); Sate Dep-t of Highways & Pub. Transp.
v. Payne, 838 SW.2d 235, 237 (Tex. 1992). A landowner owesalicensee, on the other hand, the mere
duty to not injure him by willful, wanton, or grosdy negligent conduct and to protect him from danger of
which the owner is actudly aware. Payne, 838 SW.2d at 237. Thus, alicensee must establish that the
landowner actually knew of the condition, whereas an invitee need only establish that the landowner knew

or should have known of the dangerous condition. Id.

! Turner does not contend that Poehls was a trespasser at the time he was injured.



Whether a person is an invitee or alicensee depends on the entrant=s purposein coming
onto the property. See Mellon Mortgage Co. v. Holder, 5 SW.3d 654, 672 (Tex. 1999) (O:=Nelll, J,,
dissenting); Peerenboom, 910 SW.2d at 161-63. A property owner=s friends or family generdly are
treated aslicensees. SeeKnorppv. Hale, 981 SW.2d 469, 472 (Tex. App.CTexarkana 1998, no pet.);
Dominguezv. Garcia, 746 S\W.2d 865, 866-67 (Tex. App.CSan Antonio 1988, writ denied); Harrodv.
Grider, 701 SW.2d 937, 938 (Tex. App.CBeaumont 1985, no writ); Hastingsv. De Leon, 532 SW.2d
147, 148 (Tex. Civ. App.CSan Antonio 1975, writ ref-d n.r.e). Such cases usudly involve guests who
wereinvited to the premises for social purposes? See, e.g., Dominguez, 746 S\W.2d a 866 (minor child
invited to property to atend birthday party); Harrod, 701 SW.2d at 938 (minor invited to friend-s house
for dinner); Hastings, 532 SW.2d at 148 (mother of home owner injured when she went into house on
home owner=s invitation to view new furniture); Buchholz v. Steitz, 463 SW.2d 451, 452 (Tex. Civ.
App.CD4dlas 1971, writ ref-d n.r.e)) (adult invited to friend-s house for lunch and swim); Crumv. Siasney,

404 SW.2d 72, 73-74 (Tex. Civ. App.CEastland 1966, no writ) (brother-in-law of ranchrs foreman

2 In acaserather smilar to ours, the Texarkana Court of Appedls held that aman who was killed
while trying to cut down atree on the property of his girlfriend-s parentswasasocia guest and thereforea
licensee, not an invitee. Knorpp v. Hale, 981 SW.2d 469, 472-73 (Tex. App.CTexarkana 1998, no
pet.). Thecourt Sated that an injured person isalicenseein the absence of ardationshipAwhich inuresto
the mutual benefit of the two, or to that of the owner, but then focused only on the abasence of mutua
benefit, overlooking thefact that the marks attempt to removethe tree stood to benefit the property owners,
thuspotentialy making himaninvitee. Id. at 473-74 (quoting Crumyv. Stasney, 404 SW.2d 72, 75 (Tex.
Civ. App.CEastland 1966, no writ) (alteration in original)). The court noted that the decedent volunteered
to cut down the tree and was not asked to do so by the property owners. Id. at 473-74. The cause at bar
isdigtinguishable from Knor pp because here Turner asked Poehlsto come to the house specificaly to help
Turner with the wiring. We decline to follow Knorpp in drictly requiring a mutua benefit where here,
Poehls was on the premises a the request of and for the sole benefit of Turner.



injured during visit to ranch when hewent into field to have picture teken with mule; held that eveniif injured
man wasinitidly invitee, he was licensee when injured because he went beyond purpaoses of invitation and
business dedings).

An invitee usudly is defined as someone who enters onto property with the owner=s
knowledge and for the mutua benefit of both parties. See Rosas v. Buddies Food Sore, 518 SW.2d
534, 536 (Tex. 1975). Aninvitee has aso been defined somewhat more broadly as someone who enters
another=s property on the business or to the benefit of thelandowner. See Cowart v. Meeks 111 SW.2d
1105, 1107 (Tex. 1938) (Aln the absence of somerelation which inuresto the mutua benefit of thetwo, or
to that of the owner, no invitation can be implied, and the injured person must be regarded as a mere
licenseef) (emphasis added); Crum, 404 S\W.2d at 75 (quoting Cowart); Texas Power & Light Co. v.
Holder, 385 SW.2d 873, 885 (Tex. Civ. App.CTyler 1964), writ ref=d n.r.e., 393 SW.2d 821 (Tex.
1965) (invitee is oneAwho goes on the premisesof another in answer to the express or implied invitation of
the owner . . . on the business of the owner ... . or for their mutua advantagell) (emphasisadded). Most
cases involving invitees concern business invitees. See, e.g., Gonzalez, 968 S.W.2d at 936 (Wal-Mart
customer dipped while shopping); Lopez, 929 SW.2d at 2-3 (motel guest dipped while showering);
Corbin, 648 S.W.2d at 294-95 (customer of grocery store dipped while shopping); Rosas, 518 SW.2d a
536 (store customer dipped while shopping); Richardson v. Wal-Mart Stores, Inc., 963 SW.2d 162,
164 (Tex. App.CTexarkana 1998, no pet.) (Wal-Mart customer dipped while shopping); Holder, 385

SW.2d a 886 (employee of invitee injured while working also invitee).



Turner ingsts that Poehls must be considered alicensee because Poehls did not anticipate
that he would receive a benefit himsdf when he agreed to hep Turner with the wiring project. Turner
attemptsto use alack of tangible benefit flowing to Poehls as anegative factor againgt Poehls. Webdieve
Turner misses the point of the distinction between licensee and invitee. Poehls and Turner did not have a
business relationship and, therefore, Poehls cannot be considered abusinessinvitee. However, this does
not require usto hold that he was amere licensee.

A socid guestisgeneraly congdered alicensee because, in essence, the guest isreceiving
the sole benefit of the entry onto the landowner=s property; a socia guest is Ainvitedd onto another:s
property to receive the benefit of the landowner=shospitdity. See Peerenboom, 910 SW.2d at 163 (Aan
inviteeispresent for the mutud benefit of himsdlf and the owner, while alicenseeison the premisesonly for
hisown purposes)); Dominguez, 746 S.W.2d at 866 (AThe use of the premisesisextended to [socid guest
licensee] merely as a persond favor to him.() (quoting Restatement (Second) of Torts * 330 cmt. h3
(1965)); Buchholz, 463 S.W.2d at 453 (Aasocid guest istreated asalicensee, who comes on the premises
for his own purposes with the occupier=s permisson or consent, rather than as abusnessinvitee, whose
presence serves the occupier-s economic interestl). An invitee, on the other hand, is owed a higher
standard of care because he is asked onto another=s property for the benefit of the property owner. It
would beinequitable and makelittle sense to hold a property owner to ahigher sandard of care only when
the injured party sought to benefit himsdf and the owner and not when the injured party sought only to

benefit the owner. As stated by the supreme court,



The gigt of theliability conastsin the fact that the person injured did not act merdly for his
own convenience or pleasure, and from motives to which no act or sgn of the owner or
occupant contributed, but that he entered the premi ses because he was led to believe that
they were intended to be used by vigtors or passengers, and that such use was not only
acquiesced in by the owner or person in possession and control of the premises, but that it
wasin accordance with the intention and design with which theway or place was adapted
and prepared or dlowed to be so used. The true didtinction is this. A mere passve
acquiescence by an owner or occupier in a certain use of hisland by othersinvolves no
ligbility; but if he directly or by implication induces persons to enter on and pass over his
premises, he thereby assumes an obligation that they are in a safe condition, suitable for
such use, and for a breach of this obligation, he is ligble in damages to a person injured

thereby.

Carlisev. J. Weingarten, Inc., 152 SW.2d 1073, 1076 (Tex. 1941).2

Invitees are generaly business invitees, but we do not believe that a tangible pecuniary
benefit must necessarily flow to the invitee. See id. at 1076-77 (child of storess customer was invitee
dthough child did not intend to make purchass). Here, Poehls did not anticipate receiving financia
compensation for helping Turner with his eectrica problem. He stated that he decided to help Turner
because, Al cdl it something friends do.( Poehlshad not been involved in the dectrica business, but he had

done dectrica work for himsaf and he believed he could help fix Turner=s problem.

% We note that the supreme court also stated that an important inquiry was whether the premises
were public or private, Sating, Alf one uses his premisesfor private purposes, he has no reason to expect
vigtorsother than those especidly invited by him; and henceisunder no obligation to keep hispremisesina
safe condition for the protection of those who may enter thereon without his invitation.i Carlidev. J.
Weingarten, Inc., 152 SW.2d 1073, 1075 (Tex. 1941). This situation is unlike traditiona Stuations
involving invitees, wherethereisanimplied invitation to enter public premisesto conduct public business, or
licensees, where aperson isinvited onto private property for purely socid purposes. We believetheAtrue
digtinctioni of whether an owner passively acquiesced in a particular use of property or directly induced
such use applieshere. Id. at 1076.



The evidence establishesthat Turner or hiswifeinvited Poehlsonto their property. Poehls
was asked over pecificaly to assst Turner in fixing an eectrical problem. Although it can be argued that
such assstance did not benefit Poehlsin amonetary sense and amply satisfied hisimpulsesasafriend and
neighbor, it cannot be argued that it did not benefit Turner. We hold that Poehls was an invitee and not a
mere licensee, and that Turner owed him a heightened duty of care. See Payne, 838 SW.2d at 237.

Did Turner Defeat the Remaining Elements of Poehls-s Cause of Action?

Having found Poehls was an invitee, we now review the record to see whether Turner
edtablished his entitlement to judgment as amatter of law. We addresstheremaining eementsof Poehlss
cause of actionCwhether Turner knew or should have known that using the spesker created acondition
that was unreasonably dangerous and did not exercise reasonable care to reduce or diminate that risk and
s0 proximately caused Poehlssinjuries. See Gonzalez, 968 S.W.2d at 936.

Inthisregard, Turner contends he established that (1) he did not have actud or congructive
knowledge of the dlegedly dangerous condition, (2) the condition did not pose an unreasonable risk of
harm, (3) he exercised reasonable careto reduce or diminate any risk, and (4) hisactsor omissonsdid not
proximately cause Poehlssinjuries” Turner and Poehls attached as summary judgment evidence excerpts

from their depositions, and Poehls attached his own affidavit.

* On apped, Poehls argues only that he was an invitee. Although generally a party appedling a
summary judgment mugt atack al possible grounds for the judgment, see Lewisv. Adams 979 S.W.2d
831, 833 (Tex. App.CHouston [14th Dist.] 1998, no pet.), here, summary judgment could only be
properly granted if the district court found that Poehlswasnot aninvitee. All other dementsof the cause of
actionCthe proper standard of care to be applied, the level of knowledge necessary, and whether under
those standards Turner proximately caused Poehls s injuriesCflow from Poehlss Satus as an invitee or
licensee and, as discussed later in this opinion, are not appropriate for summary judgment.
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Turner testified that when he and Poehls climbed into the attic, he did not have reason to

believe he needed to get aladder. Turner testified that Poehlsinjured hisback getting down from the attic

using the speaker as a sep and that he Amost certainly( believed that Poehlsspain wasred. Turner dso

tedtified:

2 QO

2 QO

[W]ould you agree with me that if you had obtained and used a ladder that it=s
probable that thisinjury to Mr. Poehls would not have occurred?

Probable.

Would you aso agree with me that such a purchase or obtaining of the ladder would
have probably or reasonably prevented thisinjury by your getting aladder?

AReasonablyfl is a good word.

Will you agree with me that there was no other factor that led to [Poehlsg| injury,
other than the speaker being too short, that caused him to have to stretch to get to it
when he was coming down from the attic?

To the best of my knowledge.

Were you the one who obtained the speaker and put it there in the closet?
Correct.
[Poehls] didret suggest that you go and get the speaker and useit asaladder, did he?

No.
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Q: Okay. [Poehlssattorney] dso asked you about going out to the country clubto get a
ladder. Did you have any reason to believe on thisfirst datewhen y=dl got up into the
attic that you needed to get aladder?

A: Didl haveareason? No, | did not a that time.

Q: Okay. AndI=ddsoask you not whether you fed respongblefor any injuriesthat Mr.
Poehls might have suffered, but do you fed like the incident in question was your
fault?

A: It depends on how you state Afaultd 1If I-d had aladder the incident may not have
happened.

In Poehlss affidavit, he gates that he went to Turner=s house to help fix an dectrica
problem. He said, Al would not have used the speaker to get into the attic if Mr. Turner had not used it
fira.0 After Poehlsinjured himsalf getting out of the attic using the spesker, AMr. Turner decided that he
need[ed] to go back up intheattic to finish the job. At that time he decided to get aladder to get back up
into theattic instead of using the stereo speaker. He drove gpproximeately two (2) milesto the country club
to borrow aladder.f Poehlstedtified in hisdeposition that he did not believe Turner had actud notice of the
danger posed by using the speaker instead of aladder. Poehls dso testified:

Q: Okay. But at that time, did you have any reason to believe that that was going to

cause B that that could be a dangerous method by which to get in and out?

R: Probably not.

Q: Waél, doyou think your friend Mr. Turner would have asked you to use that speaker
to get up into and out of the attic if he thought it would have caused you injury?

A: No, sr.
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An invitees suit againgt the landowner is Aa smple negligence action, and alandowner=s
ligbility to an injured invitee Adepends on whether he acted reasonably in light of what he knew or should
have known about the risks accompanying a premises condition, not on whether a specific set of factsor a
specific breach of duty isestablished.f Corbin, 648 SW.2d at 295. In our view, the evidence does not
edablish as a matter of law that Turner was or was not negligent. Based on the summary judgment
evidence and the nature of the issues rdated to negligence, we do not believe that those issues are
gopropriatefor determination through summary judgment. See Ray v. Farmers Sate Bank, 576 SW.2d
607, 609 (Tex. 1979) (AAsagenerd rule, the determination of negligence is the province of the trier of
fact.0); Mclntosh v. NationsBank, 963 S.W.2d 545, 548 n.10 (Tex. App.CHouston [14th Dist.] 1997,
pet. denied) (A[F]oreseeshility is afactor in determining both the proximate cause and duty €ements of
negligence. Because proximate causeisafact question whereas duty isaquestion of law, it would appear
that foreseeahility isafact question for purposes of determining proximeate cause but a question of law for
determining the exigtence of aduty. (Citations omitted.)). The evidence raises materid questions of fact
related to Turner=s dleged negligence toward Poehls, his invitee, and the trid court erred in granting
summary judgment in favor of Turner.

We reverse the judgment and remand the cause for further proceedings.
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Mack Kidd, Justice
Before Justices Kidd, Patterson and Puryear
Reversed and Remanded
Filed: Augus 30, 2002
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