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Enrique Alvarez appedlsfrom thetria court-sjudgment terminating hisparental rightsin his
three minor children. See Tex. Fam. Code Ann. * 161.001 (West 2002). Alvarez bringstwelveissueson
apped, none of which chalenge the sufficiency of the evidence to support the grounds for termination.
Accordingly, we need not detall thefactua circumstances underlying the termination proceeding, but smply
note that this proceeding arose from a report made by Alvarezs spouse concerning abuse of one of the

children, SA.? Wewill afirm thetrid court:s judgment.

1 Alvarez proceeds pro se in this apped.

2 Alvarezs spouse entered a mediated settlement agreement with the Texas Department of
Protective and Regulatory Services. Her parentd rights were not terminated.



Authority

Alvarez chalenges the authority of the State of Texas to bring these proceedings and the
authority of the employees of the Texas Department of Protective and Regulatory Services {the
Department() to teke the actionsthey took inthiscase. In hisfirstissue, appellant contendsthat the State of
Texas has no interest in his children. He presented to the trid court documents that he had filed with the
Secretary of Staters office reflecting hisAsecured interest() in the children. Thereisno disoutethat Alvarezis
the childrerrs father. However, that heisthe childrerrsfather doesnot compel the conclusion that hedone
has an interest in his children.

A dtate hasaparens patriaeinterest in preserving and promoting thewdfare of itschildren.
Santosky v. Kramer, 455 U.S. 745, 766 (1982); Williams v. Patton, 821 SW.2d 141, 149 (Tex.
1991). The State of Texas has the authority and duty to guard the well being of children, even if so doing
requires limiting the freedom and authority of parents over their children. See Prince v. Massachusetts,
321 U.S. 158, 166 (1944); O.G. v. Baum, 790 SW.2d 839, 840-41 (Tex. App.CHouston [1st Dist.]
1990, orig. proceeding). Initsexerciseof thispower, the Texas|egidature has established the Department
asthe agency having primary responghility for providing protective servicesfor children. Tex. Hum. Res.
Code Ann. * 40.002(b) (West 2001). The Department received areferral reporting abusethat initiated its
duty to investigate and determine whether achild wasin jeopardy. That referrd ultimately resulted in this

suit. In his second issue, Alvarez contends that the Department had no standing to bring this suit. The



Department has standing to bring asuit affecting the parent- child rlationship asit did inthiscase. See Tex.
Fam. Code Ann. " " 102.003(5), 262.001, .002 (West 2002). We overrule issues one and two.’

In his third issue, Alvarez argues tha the Department:=s caseworkers, in light of thelr
authority toAprosecute, interrogate children in secret, [and] remove children from their homesji by necessity
must be Aofficers of the State.i Assuch, they must be gppointed and take the oaths of office mandated by
aticle XVI, " 1 of the Texas Condtitution. Because the caseworkers involved with the Alvarez children

have never done 0, he asserts that A[t]his caseisvoid, from thefiling to the prosecution to the judgment.i

% |nargument under issue one, Alvarez daimsthat government agents are not permitted to commit
trespass in violation of property rights. He doesnot citeto the record or explain how or when any alleged
trespass was committed. The Department, in conducting an investigation, has the authority to interview a
child Aat any reasonable time and place, including the child-shomeor the child=sschool.f Tex. Fam. Code
Ann. * 261.302(b)(1) (West 2002).



Thedecigvefactor in diginguishing apublic officer from a public employee ishwhether any
sovereign function of the government is conferred upon the individud to be exercised by him for the benefit
of the public largely independent of the control of others.i’ Aldinelndep. Sch. Dist. v. Sandley, 280
SW.2d 578, 583 (Tex. 1955); see also Prieto Bail Bonds v. State, 994 SW.2d 316, 319-20 (Tex.
App.CEl Paso 1999, pet. ref-d). A public employee, however, is a person who operates under Adirect
supervision) and who Aexercises no independent executive power.) Powell v. State, 898 S\W.2d 821,
824-25 (Tex. Crim. App. 1994); State v. Pirtle, 887 S\W.2d 921, 931 (Tex. Crim. App. 1984). The
Department agreesthat the casaworkerswho conducted theinvestigation were public employees, however,

the functions that may be exercised by employees are broader than Alvarez postul ates.



A public employee can exercise overeign functions of the government while acting under
thedirection and control of apublic officer. See Powell, 898 S\W.2d at 824-25 (assistant ditrict atorney
acts subject to control of digtrict attorney); Harris County v. Schoenbacher, 594 SW.2d 106, 111 (Tex.
Civ. App.CHouston [1t Dist.] 1979, writ refzd n.r.e) (chief probation officer has authority to perform
certain sovereign functions under the direction and control of the juvenile board); seealso Op. Tex. Atty
Gen. No. DM-212 a 1123 (1993) (Individuas who perform sovereign functions under the direction of
another are not Aofficers.f)). The governor gppoints a board to govern the Department. Tex. Hum. Res.
Code Ann. " " 40.021, 40.028 (West 2001). The Board has the authority to establish divisonswithinthe
Department as necessary for the discharge of the Department=sfunctions, such astheinvestigation of child
abuse or neglect. 1d. *" 40.031-.032. Pursuant to that authority, the Department has established
procedures for its employeesto carry out investigations of child abuse and to remove children from their
homeswhen warranted. Tex. Fam. Code Ann. " " 261.301-.16 (West 2002). Asemployeescarrying out
their duties under the authority of the Department, the caseworkers were not required to take the oath of
office to which Alvarez refers. Tex. Congt. art XVI, * 1. We overrule issue three.

Inhisfourthissue, Alvarez assertsthat the casaworker=sinterview of SA. a schoal violated
Alvarezs privacy expectations. Hea so assertsthat becausetheinitia interview wasnot recorded it lacked
procedurd safeguards and should be barred by the hearsay rule and the Confrontation Clause of the United
States Condgtitution. U.S. Congt. amend. V1. The Department hasthe expressauthority to interview achild
Aat any reasonable time and place, including the child=shomeor the child=sschool.i Tex. Fam. Code Ann.

" 261.302(b)(1) (West 2002). The Department has the authority to determine if anyone else should be



present during the interview with the child. Id. * (b)(2). Alvarez misapprehends the nature of the
proceedingCit is a proceeding to terminate his parentd rights; it is not a juvenile proceeding againg his
daughter with Fourth Amendment protectionsfor her, nor isit acrimind proceeding agangt him. SeelnRe
C.W., 65 SW.3d 353, 354 (Tex. App.CBeaumont 2001, no pet.) (termination proceeding is civil;
Confrontation Clause gppliesto crimind cases). With regard to his hearsay clam, Alvarez made no such
objection to any testimony concerning the interview and has waived any complaint. Tex. R. App. P.

33.1(a). Weoverrule Alvarezsfourth issue.

Jurigdiction

Alvarezsfifth, sixth, tenth, and twelfth issuesraise a variety of reasonsfor voiding various
trid court ordersinthecause. In hisfifthissue, he contendsthat the court did not havejurisdiction over him
because he was never served. The officer=sreturn of service shows Alvarez was persondly served. The
officer=s return is prima facie evidence of facts that cannot be rebutted by the uncorroborated proof of a
party disputing return. Primate Constr., Inc. v. Slver, 884 SW.2d 151, 152-3 (Tex. 1994); West
Columbia Nat:=l Bank v. Griffith, 902 SW.2d 201, 206 (Tex. App.CHouston [1st Dist.] 1995, writ
denied). Furthermore, Alvarez appeared at al proceedingsin the case. He neverthelesscomplainsthat he
did not appear Avaluntarily@) but in responseto acasaworker telling him that he needed to appear in order to
be able to keep his children. Appearing a a court hearing and requesting affirmative relief, such as
demanding S.A .=sreturn, invokesthejurisdiction of the court and congtitutes aAgeneral appearance evanin
the absence of proper service. SeeToler v. Travis County Child Welfare Unit, 520 SW.2d 834, 836-
37 (Tex. Civ. App.CAustin 1975, writ ref-d n.r.e.) (immateria to court=sjurisdiction that party who was not
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served but appeared and participated did not intend results flowing from that action). We overrule hisfifth
issue.

Inissues 9, ten, and twelve, Alvarez cdlamsthetria court lacked jurisdiction and thusiits
ordersinthe case arevoid for avariety of reasons having to do with the judges who presided over various
stages of the proceedings. Inissue s, hecontendsthat apretria temporary order signed by Judge Charles
Ramsey was void because he did not timely file the oath of office with the Secretary of State asrequired by
aticle XVI, " 1 of the Texas Condtitution. See Prieto Bail Bonds, 994 SW.2d at 319-20. Therecord
shows filings from the Secretary of Staters office for severd oaths made by Judge Ramsey. The record
does not, however, establish that Judge Ramsey had no oath in effect on the date of the hearing. We
overrule issue Sx.

Inissueten, Alvarez complainsthat hefiled an objection toAvisting judgesi and thus Judge
Bill Bender improperly presded over thefina hearing. See Tex. Gov:t Code Ann. * 74.053 (West 1998).
Under section 74.053, aparty must timely file an objection to an assigned judge. ATimdyfl meansbeforethe
assigned judge presides over any hearings, including pretrid hearings. 1d. * (b), (c). Judge Bender had
already presided over apre-trid hearing in this cause some six months before Alvarez made any objection.
Accordingly, the objection was not timdy; we overrule issue ten. Smilarly, in issue tweve, Alvarez
complains that Judge Bender improperly faled to consder Alvarezs motion to recuse him. However, a
motion to recuse must o befiled timdy in order to invokethe provisonsof therecusal rules. Tex. R. Civ.
P. 18a; see Sun Exploration & Production Co. v. Jackson, 783 S.W.2d 202, 206 (Tex. 1989); Wright

v. Wright, 867 S.W.2d 807, 811 (Tex. App.CE!l Paso 1993, writ denied). Therecord showsthat Alvarez



did not moveto recuse Judge Bender until the date of the hearing on Alvarezs maotion for new trid, too late

to invoke the recusal provisions of Rule 18a. We overrule issue twelve.*

Due Process

In issues seven, eight, nine, and eeven, Alvarez raises severd due process complaints
concerning trial procedures. In point seven, he complains his due processrights were violated because he
was not dlowed to cal a certain witness at a pretrid hearing and the trid court did not dlow him to be
heard on certain maotions at the trid on the merits. Alvarezsfirgt argument relatesto an attempt to cdl an
evidentiary witness during a hearing on Alvarezs plea to the jurisdiction based on his assertion that the
Department employees lacked authority. Deciding his pleawas a matter of law; the Department did not
contest the factud status of its employees. Accordingly, no evidence from fact witnesses was necessary.
At thefind hearinginthiscause, Alvarez sated that he would continue to object to the proceedings because
Adocumentsthat | havefiled have never beenruled on.f Alvarez never identified which documentsrequiring
action from the court had not been ruled on and does not do so on gppedl. Accordingly, hehaswaived any
error, and we overrule issue seven. See Tex. R. App. P. 33.1(a).

In his eighth issue, Alvarez asserts he was denied due process during a hearing in March
2000 because hewas not served with any motions or documents beforethe hearing. He aso contendsthat

certain motionsthat hefiled were not part of therecord. Alvarez did not request preparation of areporters

* We note that Alvarez successfully moved to recuse Judge Andrew Hathaway earlier in the
proceeding.



record from this hearing. Accordingly, we presume dl procedura reguirements were met in the denid of
Alvarezs motions made in the permanency hearing. See Vickery v. Comnen for Lawyer Discipline, 5
SW.3d 241, 251 (Tex. App.CHouston [14th Dist.] 1999, pet. denied) (generd presumption of vaidity
gpplies to judgments of courts of generd jurisdiction). Further, Alvarez was the one filing motions, the
Department opposed those motions at the hearing but did not itsdlf file documents requiring service. We
overrule issue eight.

Inhisninth issue, Alvarez contendsthat heAnever waived hisright to atria by juryd and so
he was denied due process because he did not receive atrid by jury. Therecord showsthat Alvarez did
not timely file arequest for jury trid nor did he pay the jury fee. Thetrid court did not abuseitsdiscretion
by denying Alvarezsuntimely request. Tex. R. Civ. P. 216. Thereisno requirement for an expresswaiver
of atrid by jury in asuit to terminate parentd rights. SeeInreK.C., Jr., 23 S.W.3d 604, 608-09 (Tex.
App.CBeaumont 2000, no pet.) (express waiver requirement found in Code of Crimina Procedure and
aopliesto crimind trids, not civil termination proceedings).

In hisdeventh issue, Alvarez assertsthat he waswrongly denied theright to question SA.
at trid, and that this violated hisright to confront awitness. Therecord showsthat Alvarez cdled SA. to
testify and questioned her. There is a somewhat confusing exchange after Alvarez ated that he was
through questioning witnesses. He started to suggest he wanted to question SA. again; however, Alvarez
then asked to take abreak and did not further pursue any more questioning, request aruling about whether
he could recall SA., or object to closing. Accordingly, he has waived any objection on gpped. Tex. R.

App. P. 33.1(8). Weoveruleissue eeven.



Conclusion
Wehaveoveruled dl of Alvarezsissuespresented. Accordingly, weaffirmthetrid courts

judgment.

Marilyn Aboussie, Chief Justice
Before Chief Justice Aboussie, Justices Patterson and Puryear
Affirmed
Filed: November 21, 2002
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