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Eleven jurorsfound gppellant Garland Scrogginsguilty of the offense of aggravated assault
with the use of a deadly wegpon. See Tex. Pen. Code Ann. * 22.02(a)(2) (West 1994). Theindictment
aso dleged that gppelant had four previous fdony convictions, which thejury found to betrue. Thejury
asses2d punishment at lifeimprisonment in the Texas Department of Crimind Judtice, Ingtitutiond Divison,
and the trid court rendered judgment on the verdict. Appellant raises three issues on apped. Fird,
appelant asksthat hisconviction bereversed because the district court abused itsdiscretion by dismissnga
juror and alowing gppellant to be convicted by eeven jurors. In his two remaning issues, gppelant
contends that the case should be remanded to the digtrict court for anew punishment hearing because the

digtrict court erred: (1) in admitting into evidence a pen packet which contained no evidence that appellant



had waived indictment leading to the conviction; and (2) in admitting evidence of two previous feony

convictionsthat were not Asufficiently linkedi to appellant. Wewill affirm the judgment of thedidtrict court.

BACKGROUND
The State indicted gppellant for aggravated assault, a second degree felony offense. The
quilt-innocence phase of thetria began on November 27, 2001. Onthat day, five of the Staters witnesses
tedtified. By the next morning, the State had not yet concluded its casein chief. Before the proceedings
were under way, the digtrict court reconvened outside the presence of the jury and announced that one of
the jurors (herein ABUlIf) had Acdlled in sick@ with the flu:
[Flirg his girlfriend cdled in and said that he had the flue (s¢) and he was¥t going to be
ableto be here. Then | had my court coordinator cal his house and she spoke with him.
And he said that he had awakened a 400 or 4:30 thismorning andCwith aching jointsand
aso with 101 degree fever and he just started taking hisflu medicine and hessin bed right
now. And hisChesgot asorethroat. And so he sayshe-sCand he said he can go and get
adoctor=s|etter if we need it.
Thedigtrict court then expressed hisbelief that Bull was disabled, and that thetrid would Aproceed with the
balance of the jurors.i
Appdlant took the position that to proceed without the twelfth juror, there had to be a
disability based on Amore of a showing than some guy cdling saying he hastheflu. .. .0 Thedigtrict court
acknowledged that one of the jurors had the previous day overheard Bull talking on his cellular phone about

Addivering akeg or getting akeg for last night or something.;' Nonetheless, the district court concluded thet,

evenif Bull had been drinking beer the night before, that fact does not prove that hewasnot ill with influenza



ashereported. Thedigtrict court concluded that, regardless of the reason, the juror had become disabled.
Appdlant objected to this determination, and further objected on congtitutiona grounds that proceeding
with ajury of deven Adilutes the Staters burden of proof and that it=s denying us due process. .. .0 The
digtrict court overruled dl of gppellant=s objections and continued the guilt-innocence phase of the trid.

After recaiving further evidence from the State and from appd lant, thejury found appel lant
guilty of aggravated assault with the use of adeadly wegpon. The punishment phase began the next day.
Theindictment contained two enhancement paragraphs. Thefirst dleged that gppellant had been convicted
of the felony offenses of unauthorized use of amotor vehicle, see Tex. Pen. Code Ann. * 31.07(a) (West
1994), and aggravated assault with serious bodily injury, see Tex. Pen. Code Ann. * 22.02(a)(1) (West
1994). The second enhancement paragraph aleged that appellant had been convicted of the offense of
possession of a controlled substance, namely cocaine, see Tex. Hedth & Safety Code Ann. * 481.112
(West Supp. 2001), and of the offense of attempted murder, see generally Tex. Pen. Code Ann. * 15.01
(West 1994).

Appdlant was charged by information for the possession offense, asecond degreefelony,
and dlegedly pleaded guilty to the charge. During the punishment phase below, appellant objected to the
admission of Staters Exhibit Four, the pen packet for the possession conviction, because it contained no
sggned waiver of indictment and there was no finding in the judgment that appellant had waived indictment.
Thedidgtrict court overruled this objection. After the State rested on its punishment case, gppellant moved
to strike the exhibit Aon that judgment where the information is. | would like to further point out thet the

Court didrrt have jurisdiction to enter that judgment.i The court overruled appellant=s motion.



In relation to Staters Exhibit Three, gppellant objected to the admission of the fingerprint
cards contained in the pen packet relaing to the convictions from the unauthorized use of amotor vehicle

and aggravated assaullt:

[T]hosefingerprint cards are just stuck in there and they dorrt referCthey dorrt say where

they came from, they dorrt hardlyCthey dorrt refer to cause numbers, they dorrt refer to

anything. They just say here. And | dorrt think thet it=s sufficient for themto not tiethemin

to those whatCthey:re dleging is prior convictions. And | would object to the fingerprint

cards being included.
The State responded that the fingerprint cards were part of the same pen packet, and that they adequately
connected gppellant to the convictions. The digtrict court overruled appellant=s objection. After hearing
evidence, the jury found dl of the enhancement alegations to be true and assessed punishment a

imprisonment for life. This goped followed.

DISCUSSION
Juror Disability
Inhisfirst issue, appellant contendsthat the ditrict court erred by determining thet thejuror
was disabled and then alowing appellant to be convicted and punished by ajury consisting of only eleven
jurors. Appellant asks this Court to reverse the conviction because we cannot determine beyond a
ressonable doubt that the district court-s congtitutiona error did not contribute to the conviction and
punishment. See Tex. R. App. P. 44.2(a); see also Rivera v. Sate, 12 SW.3d 572, 579-80 (Tex.

App.CSan Antonio 2000, no pet.) (concluding that the right to a twelve member jury is condtitutiona,



therefore reversing because of appdllate court=sinability toAspecul ate asto how atwelfth juror would have
voted or how that juror would have otherwise influenced the jury:s verdict.@).
The Texas Condtitution requires ajury in afelony crimind trid to be composed of twelve

members. Tex. Congt. art. V, * 13. It further provides, however, that:

When, pending thetrid of any case, one or morejurors not exceeding three, may dieor be

disabled from gtting, the remainder of the jury shdl have the power to render the verdict;

provided, that the L egidature may change or modify the rule authorizing lessthan thewhole

number of the jury to render averdict.
Id. Article 36.29 of the Texas Code of Crimina Procedure tracks the language of the Condtitution and
provides that Aafter the tria of any felony case begins and a juror dies or, as determined by the judge,
becomes disabled from Sitting at any time beforethe charge of the court isread to thejury, theremainder of
the jury shal have the power to render the verdict.i Tex. Code Crim. Proc. Ann. art. 36.29(a) (West
Supp. 2003). Only onejuror can be excused due to desth or disability during the pendency of atria ina
fdony case. 1d. A juror isdisabled whenthejuror isphysicaly, emotiondly, or mentaly impaired in some
way which hinders the juror=s ability to perform the duty of ajuror. Brooks v. Sate, 990 S.W.2d 278,
286 (Tex. Crim. App. 1999), cert. denied, 528 U.S. 956 (1999). The determination asto whether ajuror
isdisabled is within the discretion of thetrid court. 1d. Absent an abuse of that discretion, no reversible
error will befound. 1d.

Inacrimind case, an appelate court may reverse atrid court:s decison for an abuse of

discretion only when it appears that the court applied an erroneous legal standard, or when no reasonable
view of the record could support the trid court=s conclusion under the correct law and thefactsviewed in
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the light mogt favorable to itslegd concluson. Dubose v. State, 915 S.W.2d 493, 497-98 (Tex. Crim.
App. 1996). Even if the gppellate court would have reached a different result, it should not intercede as
long as the trid court:=s ruling was within the Azone of reasonable disagreement.;i Montgomery v. Sate,
810 SW.2d 372, 391 (Tex. Crim. App. 1991) (op. onrefrg). Thedidrict court abusesitsdiscretion when
it arbitrarily or unreasonably excusesajuror, Awithout referenceto any guiding rulesand principlesi Gregg
v. State, 881 S.W.2d 946, 950-51 (Tex. App.CCorpus Christi 1994, pet. ref-d).

Appdlant complains that the district court abused its discretion by Adlowing thetrid to
continue with only eeven jurors without confirmation that Juror Bull was, in fact, disabled.i We disagree.
Although there must be some showing of illness or disahility, the legd standard by which atrid court
determinesthat ajuror has become disabled does not require that thetria court obtain aparticular type of
reliable proof or independent verification of the disability. As this Court has stated, Athe Legidature
intended that the decison to continuethetrid beforedeven jurorsbeamatter resting inthe sound discretion
of thetrid judge, asishisdetermination of whether ajuror=sdisability issufficient to prevent hissttingin the
case.) Campbell v. State, 644 SW.2d 154, 162 (Tex. App.CAustin 1982), pet. ref=d, 647 SW.2d 660
(Tex. Crim. App. 1983) (per curiam). Asthe State points out in its brief, the cases in which ajuror has
been determined disabled dueto physica impairment do not requireAthetria court to obtain the opinion of

amedicd expert or any other particular type of >reliable proof- before determining that ajuror isdisabled.f

InAllenv. State, acasein which adoctor-s notewas offered into evidence, thetrid court=s

decison to excuse ajuror Abased on his condition andthe physical well-being of the other jurors) washeld



not an abuse of discretion A[u]nder the circumstances presented.i 536 S.W.2d 364, 366-67 (Tex. Crim.
App. 1976). InHughesv. Sate, thetrid court-s conclusion that the juror was disabled wasAsupported by
the facts) 787 S.W.2d 193, 195 (Tex. App.CCorpus Christi 1990, pet. ref-d). There, thetria court
observed thejuror-ssgnsof illnesswhileligening to awitnessstestimonyCher eyeswere closed, her head
was propped up by her hand, and she looked asif shewereAindistressf Id. InQuintanillav. State, the
trid courts decison to excuse ajuror on the grounds that her husband had becomeill the evening before
was not an abuse of discretion because Athe trid court was able to observe [the juror-g] attitude and
demeanor, and could reasonably have determined that [she] wastoo distracted by her husband:s need for
medica care to effectively perform her obligations as ajuror.;l 40 SW.3d 576, 581 (Tex. App.CSan
Antonio 2001, pet. ref-d). In each of these cases, the appdllate court was satisfied that thetria court
excused the juror based on some evidence, so that the determination of disability was not arbitrary or

unreasonable. Although thedigtrict court inthiscasedid not obtain a doctor-sverification of Bull-sillnessor
Speak to or observe the juror, we cannot say that the district court made its decision unreasonably and
without some factua support. The district court directed the court coordinator to call and speak directly
with Bull, who described in detail his symptoms and alments® Bull told the court coordinator thét, if

needed, he would obtain adoctor-snote. Counsel for the State told the district court that on the previous
day Bull Atwice put his head down on the . . . railing as if he was not feding well.; The didtrict court

expressed concern for the other jurors and for judicia economy: AWdl, if hessgot 101 fever, | dorrt want

! The Staters brief correctly observesthat Agppellant did not, in any way, specifically object onthe
bads that the juror did not communicate directly with the judge. Nor does the appellant expresdy make
that argument in his brief.(



him down hereto infect the other jurors. He says he=sgot one. Hessdtill a home. . . I:m not going to send
adoctor out there to seeif hesslying or not.f

Appdlant-s arguments a trid and on gpped suggest that he beieves that Bull was smply
physicdly ill from acohol consumption and the fact that Bull did not first go to the doctor and obtain anote
proving the actud cause of his illness makes him an Airresponsiblef juror. The district court did not
atogether discount the possihility that Bull-s condition flowed from drinking the night before, but stated
nonethel ess that athough the court could not know Awhat hessdisabled from.. . . | am convinced that heis
disabled.; The question on apped s limited to whether the district court had some guiding basis for
determining that Bull=s physical alments met the statutory requirement of Adisability.f Although the court
could have reached a different concluson, we hold that the district court=s ruling fals within the Azone of
reasonable disagreement.; Montgomery, 810 SW.2d at 391. Thedistrict court-sdecisonto continuethe
trid with eleven jurors because Bull suffered from aphysicd illnessthat would hinder him from performing
the duties of ajuror did not amount to an abuse of discretion. On the contrary, once the district court
determined the juror was disabled, it was required to continue the trid. See Hill v. State, No. 1385-01,
dip op. a 13-14, 2002 Tex. Crim. App. LEXIS 213, at *19-20 (Tex. Crim. App. Nov. 6, 2002);

Carrillov. Sate, 597 SW.2d 769, 771 (Tex. Crim. App. 1980). We overrule appellant=sfirs issue.

Waiver of | ndictment
Appdlant contendsin his second issue that the judgment for the second conviction aleged

for enhancement shows onitsface that he had been charged only by information with the felony of cocaine



possession without showing that he had waived hisright toindictment.? Therefore, gppelant maintains, the
digtrict court erred in admitting the pen packet and dlowing the jury to find that enhancement to be true.
Wedisagree. Itistruethat the record must reflect awaiver of indictment in order for afelony convictionto
withstand an gppdllate challenge. See Lackey v. State, 574 SW.2d 97, 100 (Tex. Crim. App. 1978).
However, thisrule gpplies only where the conviction under attack ison direct apped. See Acostav. Sate,
650 SW.2d 827, 828 (Tex. Crim. App. 1983). Here, gppellant attempts a collatera attack on the
judgment in aprevious conviction, aleged for enhancement, which cannot be raised for thefirg timeinthis
appedl. Id. at 828-29.

It is the Staters burden to introduce properly authenticated copies of the defendant=s prior
convictions for enhancement purposes. Tex. Code Crim. Proc. Ann. art. 37.07, * 3(a)(1) (West Supp.

2003). There is no requirement that a judgment reflect the waiver of indictment if conviction is upon

2 Appdlant correctly statesthat in Texas, afdony conviction cannot be had on information in the
absence of awaiver. Article 1, section 10 of the Texas Congtitution statesin part that Ano person shal be
held to answer for acrimind offense, unlesson anindictment of agrandjury ... .0 Tex. Condt. art. I, * 10;
see also Tex. Code Crim. Proc. Ann. art. 1.05 (West 1977). Article 1.141 of the Code of Crimina
Procedure provides: AA person represented by lega counsal may in open court or by written instrument
voluntarily walvetheright to be accused by indictment of any offense other than acapitd felony. Onwaver
asprovided in thisarticle, the accused shdl be charged by information.f Tex. Code Crim. Proc. Ann. art.
1.141 (West 1977).



information. Acosta, 650 SW.2d at 828. Asnoted in Smith v. State, Adthough . . . the better practice
would have been for the State to have shown awaiver by appelant . . . such proof is not required by the
State, and no reversible error will result from alack thereof.; 683 S.W.2d 393, 406 (Tex. Crim. App.
1984). In this case, the State met its burden. Appdlant=s prior conviction used for enhancement was
aufficiently proven when the State introduced a properly certified pen packet containing the judgment, the
sentence, and fingerprints which were connected to appellant.

In the context of a collaterd attack on a prior conviction, once the State makes a prima
facie showing that the judgment and resulting sentence are regular on their faces, we presume regulaity in
the judgment. See Johnson v. State, 725 SW.2d 245, 247 (Tex. Crim. App. 1987); see also Acosta,
650 SW.2d at 833 (Onion, P.J., concurring) (AThereisadso apresumption of regularity of thejudgment.f)
Here, the presumption of regularity was further supported, to some degree, by the fact that the pen packet
reflects that appellant pleaded guilty to an information which stated that Athe defendant, Garland W.
Scroggins, represented by counsd, voluntarily waived the right to be accused by indictment of an offense
other than acapital felony . . . .6 The burden thus shifted to the defendant to provethat the prior conviction
isvoid. Acosta, 650 SW.2d at 829; Smith, 683 SW.2d at 407. Appellant faled to introduce any
evidence or make an affirmative showing that the prior conviction wasvoid. Accordingly, we hold thet the
digtrict court properly overruled gppellant=s objection and motion to strike and therefore overrule gppe lant=s

second issue.

Fingerprint Cards
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In his third issue, appellant complains that the district court Aerred in admitting irrdlevant
evidence of two feony convictionsf) which Awere not sufficiently linkedd to hm. He argues that the
unattached fingerprint cards Adid not contain information as to where the card came from and did not list
cause numbers to connect the fingerprints to the causes in the [pen] packet,i§ and, therefore, there was
insufficient evidence to link him to the convictions for unauthorized use of amotor vehicle and aggravated
assault. A tria courts decison to admit evidence is reviewed under an abuse of discretion standard, and
we will not reverse the digtrict court=s ruling unless we determine it fals outsde the zone of reasonable
disagreement. See Torresv. State, 71 S.W.3d 758, 760 (Tex. Crim. App. 2002).

The State hasthe burden of proof beyond areasonable doubt to show the prior convictions
were fina under the law and that gppellant was the person previoudy convicted of those offenses. See
Wilson v. Sate, 671 S.W.2d 524, 525 (Tex. Crim. App. 1984); seealso Riosv. State, 557 SW.2d 87,
92 (Tex. Crim. App. 1977). The court of crimina appeds has held that there is no exclusive manner of
proving a defendant=sidentity asto prior felonies used for enhancement, and that each caseisto bejudged
onitsown individud merits. Littlesv. State, 726 SW.2d 26, 32 (Tex. Crim. App. 1987) (op. onretrg).
One means of proving identity for purposes of enhancement includestheintroduction of certified copies of
the judgment, sentence, and record of the Texas Department of Corrections or a county jail, including
fingerprint records of the person convicted, supported by expert testimony identifying them asidentica with
known prints of the accused. 1d. & 31. Here, in order to meet its burden of identifying gppellant asthe

same person who had been previoudy convicted in the pen packet |abeled Exhibit Three, the State used the
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orthodox method of offering the testimony of afingerprint specidist who compared and identified the prints

in the unattached fingerprint cards with appellant=s known prints

® The State called fingerprint specidist, Manuel Villanueva, whose testimony in part was asfollows:

Q: Now, again showing you States Exhibit No. 5 that you identified asthe fingerprint
card taken from the defendant, did you do a comparison with that fingerprint
card, the known prints of the defendant againgt the fingerprintslocated in Staters
Exhibit No. 3 and Staters Exhibit No. 4?

A: Attherequest of the prosecutor, | compared the known prints of the defendant to
the prints of the defendant to the prints on this pen pack. You can see by my
sgnature here and here that | looked a both of them. And after thorough
examination, | determined they:re both one and the same.

Q: Anddid you dso do the same for Staters Exhibit No. 3?
A:  Agan, the printsCthe known prints are compared to these prints here. And you

can e by my initids that I-ve looked at both of them. And after a thorough
examination, | determined they were both one and the same.
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Appellant objected to the admission of the pen packet because the fingerprint cards were
not Aattachedi and were Ajust stuck inthere) Appelant therefore directed histrid objection toward the
conditiona relevance of the pen packet. See Rosalesv. State, 867 SW.2d 70, 72 (Tex. App.CEl Paso
1993, no pet.) (dtating that question of whether prior conviction has been sufficiently linked to defendant is
procedura and primarily one of conditiond relevancy). When an authenticated copy of a pen packet is
offered into evidencein an effort to prove aprior conviction, however, it isnot essentid that the supporting
evidence as to identification precede its admisson. Yeager v. State, 737 SW.2d 948, 951 (Tex.
App.CFort Worth 1987, no pet.) (citing Beck v. State, 719 SW.2d 205, 210 (Tex. Crim. App. 1986)).
Appdlant does not direct usto any supporting authority for his contention, nor can wefind any support for
the proposition that the fingerprint card must be stapled or otherwise attached to documents in the pen
packet in order to be admissble. Thus, we cannot say that the district court abused its discretion in
admitting the pen packet with unattached fingerprint cards, which was conditiondly relevant a thetime. See
Torres, 71 SW.3d at 760.

Furthermore, penitentiary documents are sdf-proving; thus, no Sponsoring witness was
needed asto the fingerprint cards because the proper attestation and certificate are attached to the judgment
and sentencerelating to gppd lant=s prior conviction. See Yeager, 737 SW.2d at 950. If, after all proof on
the fact in question has been received, the evidence does not support arationd finding that the defendant is
the same person asthe one previoudy convicted, thefact finder should not be dlowed to consider evidence
of the previous conviction. See Rosales, 867 SW.2d at 73 (citing Fuller v. State, 829 SW.2d 191, 197

(Tex. Crim. App. 1992), cert. denied, 508 U.S. 941 (1993)). Inthat Situation, amotion to strike must be
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urged and granted to withdraw the evidence from congderation. 1d. Otherwise, any objection to the
evidence iswaived. See Fuller, 829 SW.2d at 198-99. Here, the relevance of the pen packet was
conditioned upon the introduction of evidence sufficient to support a finding that gppelant is the same
person as the one previoudy convicted. See Beck, 719 SW.2d at 210-11. After dl the evidence was
admitted, appellant never moved to dirike the exhibit. The State argues that gppellant thereby waived this
complaint. We agree.

In any event, adthough appellant never moved to gtrike the pen packet due to the loose
fingerprint cards, even if the fingerprint evidence was deficient, the entire pen packet would not thereby
becomeinadmissble. See Pachecanov. State, 881 S.W.2d 537, 545 (Tex. App.CFort Worth 1994, no
pet.). Theremainder of the pen packet sufficiently identifies gppellant asthe person previoudy convicted of
the fdony offenses. In addition to the testimony of the fingerprint expert, the pen packet contained
photographs of the person convicted and was passed around for the jury members to see and examine.
The pen packet that gppellant clamsisinsufficiently linked to him contains two photos of a person named
Garland W. Scroggins. Thus, even if the person convicted in Staters Exhibit Three was not proven to be
appellant through the use of fingerprints, because the person convicted in States Exhibit Four was provento
be appdlant through the use of fingerprints, the jury had the capability to compare the photographs
contained in the two exhibits and reach the conclusion that the photographs depicted the individud on trid,
the gppdlant. See Littles v. Sate, 726 SW.2d 26, 31 (Tex. Crim. App. 1987) (op. on refrg). We

overrule appdlant=s third issue.

CONCLUSION
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Because we overrule dl of gppellant=sissues, we affirm the judgment of the digtrict court.

Marilyn Aboussie, Chief Justice
Before Chief Justice Aboussie, Justices Patterson and Puryear
Affirmed
Filed: December 5, 2002
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