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OPINION

TheEthica Society of Austin (Athe Ethical Society(l), acongregation of individua swho meet
regularly to practice a belief system known as AEthical Culturei seeks tax-exempt status as areligious
organization under the tax code. See Tex. Tax Code Ann. ** 171.058, 151.310(a)(1), 156.012 (West
2002). The Texas Comptroller denied the gpplication on the ground that the Ethicd Society must
demondtrate that it requires belief in aAGod, Gods, or higher power() (hereinafter Athe Supreme Being testfl)
in order to qudify. Thetria court found that the Ethical Society should not have been denied tax-exempt
status because the Comptroller=s test was uncondtitutiondly underinclusive and that the Ethical Society

should have quaified for the requested tax exemptions. We must now decide whether astate government



may, cond stent with the First Amendment to the United States Congtitution, require agroup to demondirate
its belief in a ASupreme Beingl in order to be consdered ardigion for statutory purposes. Because the
Comptroller-stest failsto include the whole range of bdlief sysemsthat may, in our diverse and plurdigtic

society, merit the First Amendment:=s protection, we will firm the trid court=s judgment.

BACKGROUND
In 1995, the Ethicad Society, then known as the AEthica Culture Fellowship of Audtin,@
organized the firgt ethical culture group in Texas. Society members characterize themselves as Aethica
humanists§ sharing the unifying belief thet Awithin the human experience ethicsis centrdl.¢* 1n 1996, the
Society gpplied with the Comptroller-s Office for tax-exempt satus from sdes, use, excise, hotel, and
franchise taxes as a Ardigious) organization. See Tex. Tax Code Ann. ** 171.058, 151.310(a)(1),

156.012.

1 AEthical Cultured (sometimes known as AEthical Humanisg) is a nationwide and international
movement established in 1876.



The Society filed atax exemption goplication accompanied by detailed information about its
beliefs and activities. Initidly, the Comptroller=s office determined that the Society did not qualify for tax-
exempt status. However, after receiving additiona information the Comptroller-s office set the gpplication
for a higher-levd review. The Tax Policy Group, which comprises the highest ranking officids in the
Comptroller=s office, considered the entire gpplication, including severd citationsto United States Supreme
Court decisionsthat seemed to indicatethat the Society was, indeed, areligiousorganization. Based onthis
record, Karey Barton, an officia of the Comptroller=s office,? sent aletter to the Society indicating thet it
qudified for the requested tax exemptions.

Shortly after the Society recelved the letter granting it tax-exempt status, the loca
newspaper published a story detailing the determination made by the Comptraller=s office. See Ken
Herman, Godless Group Gets Religious Exemption, Austin American Statesman, June 26, 1997, at B1.
Then-Compitroller John Sharp learned about the Tax Policy Group-s determination from the article. The
Comptroller=s office soon issued aAletter of correction, Sating thet the origina determination gpplied and
that the Society was not a Ardigious organizationi for purposes of the tax code. Subsequently, the

Comptroller confirmed that the Society did not qualify for atax exemption because it falled to meet the

2 Therecord reflectsthat Barton had full authority to make this determination based on theinpuit of
the Tax Policy Group.



definition of Ardigion, which the Comptroller construes to require worship of a Supreme Being for the

purpose of interpreting the adminigtrative rules®

¥ Sharprs successor, Carole Keeton Strayhorn, has adopted Sharprs position regarding the

Society-s request for tax-exempt status.



The Ethicd Society chdlenged the Comptroller=sdecison. Sitting without ajury, thetrid
court determined that, by using its formulation of the ASupreme Beingll test as the primary bass for
determining which organizations are Ardigiousi for tax-exemption purposes, the Comptroller had violated
the Firs Amendment.* On appedl, the Comptroller contends that the ASupreme Beingl test creates a
necessary bright- linerule protecting the state from being required to award tax exemption to any group that
cdlsitsdf Ardigious@ Reying on language contained in the United States Supreme Court=s opinion in
Wisconsin v. Yoder, 406 U.S. 205 (1972), the Comptroller asserts that its rule is consistent with the
principle that Ardigious beliefs must be clearly delineated from Apersonal or philosophicald beliefs. The
Ethical Society, joined by various amici curiae, respondsthat the Comptrol ler=stest too narrowly defines
the scope of religion. Relying on severd United States Supreme Court opinionsthat seem toindudeEthicd
Culture within agroup of religions, the Ethicd Society argues that theASupreme Beingi test, when applied
as the sole determining factor for granting tax exemptions, does not adequately account for the range of
belief sysemswhich comprisethebroad spectrum of religiousfaith in contemporary society. Weagreewith

the Ethica Society and will &ffirm.

DISCUSSION

The Supreme Being Test

* In addition, thetrial court ruled that the denial of tax-exempt statusviolated the Texas Tax Code
and the Equa Protection Clause of the U.S. Condtitution and permanently enjoined the Comptroller from
usng Aworshiping Godi or Aworshiping a Supreme Beingl asthelitmustest for determining an organizations
tax-exempt status. Thetrid court also avarded attorney:s fees to the Ethica Society.



Because this dispute presents us with a condtitutiond issue, we review the trid court:s
decison de novo. See, eg., Perry v. Dd Rio, 67 SW.3d 85, 91 (Tex. 2001). Thus, we owe no
deference to the trid court=s decison and may proceed to resolve the issues presented as a matter of law.

Quick v. City of Austin, 7 SW.3d 109, 116 (Tex. 1998).

The Legidature has provided that certain religious, educationd, and charitable groups are
exempt from the franchise, sdles and use, and hotdl taxes® See Tex. Tax Code Ann. " 171.058,
151.310(a)(1), 156.012. The Comptroller=s implementing administrative rules require that a group be
organized for the purpose of religious worship.® See 34 Tex. Admin. Code ** 3.161(a)(3), .322(a)(3),
541(c)(3) (2002). Because exempt status is not favored by state law, any organization seeking a tax
exemption has the burden to show, without doubt, that it meets the applicable requirements and any doubt
regarding the organizatiorrs qudifications will result in denid of the exemption. Seeid. " " 3.322(a)(1),
(a(2) (sdesand usetax), .541(a)(1) (franchisetax), .161(c) (hotel tax) (2002). The Comptroller assesses
each application according to a non-exclusve set of factors set out in interna agency documents, most of
which areobjectivefactors, including whether the organization meetsregularly for services, when and where
sarvices are held, the gpproximate number of people attending services, and whether the organization
ordainsclergy. Inaddition, the Comptroller has gpparently made aninforma determination, appliedinthis
case, that an organi zation must meet what we have cdled the Supreme Being test, requiring belief in aAGad,

Gods, or higher power( in order to quaify for tax-exempt status.

> The section of the tax code dedling with franchise taxes states that:
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This Supreme Being requirement does not appear in the tax code or the adminidtrative
code. From the documents contained in the record, it gppears that the Ethical Society met dl of the
obj ective requirements contained within the Comptroller=s internd memorandum: among other things, it
holds regular meetings, maintains a separate bank account that profits no individua, and undertakes only

activities having to do with its congregational meetings. The Tax Policy Group, based on the Ethica

[a] nonprofit corporation organized for the purpose of religious worship is exempted
from the franchise tax.

Tex. Tax Code Ann. * 171.057 (West 2002).

The section of thetax code dedling with sdlesand usetax statesthat for religious, educationd, and
public service organizations:

(8 A taxableitem sold, leased, or rented to, or stored, used, or consumed by any of
the following organizations is exempted from the taxes imposed by this chapter:

(1) anorganization created for religious, educational, or charitable purposesif no
part of the net earnings of the organization benefits a private shareholder or
individua and the items purchased, leased, or rented are related to the
purpose of the organization.

Tex. Tax Code Ann. " 151.310(a)(1).

The hotd tax provison is essentidly identicd to the sdes and use tax provision. See Tex. Tax
Code Ann. * 156.102(a).

® The Comptroller:s rules define a religious group for each of the tax exemptionsin question as:
an organized group of people regularly meeting for the primary purpose of holding,
conducting, and sponsoring religious worship services according to the rites of their
sect.

34 Tex. Admin. Code ** 3.161(a)(3), 3.322(a)(3), 3.541(c)(3) (2002).



Society-s application, granted the exemption. It appears, then, that the Comptroller=s decision was based
entirely on the determination that Ethical Culture does not require belief in a Supreme Being.

Asabackground matter, we recognize that the State may, cons stent with the Condtitution,
exempt religious groups from taxation. See Mueller v. Allen, 463 U.S. 388, 403 (1983); Walz v. Tax
Commen of NewYork, 397 U.S. 664, 707-08 (1970). We dso recognizethat the State hasacompelling
interest ininsuring that only qualified rdigiousorgani zationsreceive the tax exemptionCit cannot be sufficient
for agroup smply to labd itsdf asardigionin order to enjoy tax-exempt status. See, e.g., Church of the
Chosen People v. United Sates, 548 F. Supp. 1247, 1252-53 (D. Minn. 1982). However, this case
involves a determination of whether the Comptroller=s Supreme Being litmus test is a vaid means for
determining whether the Ethicd Society is areligious group under the tax code.

Although Texas courts have not addressed this issue, the date on which we write is not
blank. Many courtsand state adminigtrative agencies have long determined that Ethical Cultureisareligion
for the purpose of interpreting various government regulations. See, e.g., Washington Ethical Socy v.
District of Columbia, 249 F.2d 127, 129 (D.C. Cir. 1957) (interpreting Washington, D.C., property tax
exemption); Society for Ethical Culture v. Spatt, 415 N.E.2d 449, 452 (N.Y. 1980) (Ethical Society
held rdigious organization for purpose of andyzing impact of architecturd preservation law onitsproperty);
Murray v. Comptroller of the Treasury, 216 A.2d 897, 901 (Md. 1965) (Maryland religious tax
exemption condtitutionally sound in part because Ethical Culture considered tax-exempt); Fellowship of
Humanity v. County of Alameda, 315 P.2d 394, 410 (Cd. App. 1957) (interpreting Cdifornia

condtitution to require tax exemption for Ethical Culture under tax code); Sate of Illinois v. Ethical



Humanist Socy, 95 ST 0257, * 10 (December 14, 1995) (adminigtrative decison of 11linois Department of
Revenue that Ethicad Culture merited tax exemption). Although none of these determinations are based
explicitly on Firs Amendment grounds, they dl represent the reasoned application of statutes in light of
contemporary culturd and rdigious vaues. This judicid higory is persuasive in suggesting that the
Comptroller-stest and decision are out of step with the generd understanding of the grant of tax exemptions
to Ardigiousi organizationsin the United States.

The Comptroller relies on the supreme court-sdeclarationin Wisconsin v. Yoder thetaway
of life, however virtuous and admirable, will not have Firs Amendment protection unlessiit is rooted in
Areligious bdief.i 406 U.S. 405, 415 (1972). The Comptroller argues that only its Supreme Being test
adequately digtinguishes between persond and rdigious bdiefs.  Furthermore, because the test
encompasses the generic concept of a supernaturd redity, the Comptroller asserts thet it is sufficiently
broad to account for the various diverse religious views existing in contemporary society. The
Comptroller-sargument rests on its understanding of the devel opment of the supreme court:sinterpretation
of the First Amendment religious protections. Initidly, the First Amendment was, indeed, understood to
protect only thosewho believed in amonctheistic daity. See Davisv. Beason, 133 U.S. 333, 342 (1890)
(ATheterm>reigiors has reference to one=sviewsof hisrelaionsto his Creator, and to the obligationsthey
impose of reverence for his being and character, and of obedience to hiswill.().

However, intwo more recent casesinterpreting the federal conscientious objector Satute,
United Satesv. Seeger, 380 U.S. 163 (1965), and Welsh v. United Sates, 398 U.S. 333 (1970), the

Court adopted abroader definition of religion. The Universa Military Training and Service Act exempted



from military service persons Awho by reason of their religious training and belief are conscientioudy
opposed to participation in war in any form.f See Seeger, 380 U.S. at 736. The statute defined religious
belief asAbdlief in arelation to a Supreme Being involving duties superior to those arising from any human
ration.)f Seeid. at 741. In interpreting the statute, the Seeger court carefully examined a number of
religious and philosophica viewpoints in order to avoid too narrow an andyss of individud belief. 1d. at
746-47. Thus, inthe context of interpreting aspecific statutory provision, the Court saw fit to interpret the
term Ardligioni broadly in order to take into account the breadth of religious opinion in American society.
According to the Compitroller, however, in Yoder the Court took a step back from its
postion in Seeger and Welsh.  Yoder involved an attempt by the state of Wiscongn to enforce its
mandatory schooling provisons, which required children to attend school until the age of Sixteen, againgt a
group of Old Order Amish, who maintained that it would offend ther religious beliefs to require their
children to attend a consolidated secondary school. The Court held that the Statersinterest in kegping the
childrenin school did not outweigh the Amish community:sinterest in mantaining itsreigiousindependence.
In making this determination, the Court observed that:
[a] way of life, however virtuous and admirable, may not be interposed as a barrier to
reasonable state regulation of educationif itisbased on purely secular considerations; to
havethe protection of the Rdligion Clauses, thecdlamsmust berooted inreligiousbdief. . . .
Thus, if the Amish asserted their clams because of their subjective evauation and rgection
of the contemporary secular values accepted by the mgority, much as Thoreau rejected the
socid vauesof histime and isolated himsdlf a Walden Pond, their clamswoud not reston

areligious basis. ThoreaLrs choice was philosophica and persond rather than religious,
and such belief does not rise to the demands of the Religion Clauses.
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Yoder, 406 U.S. at 215-16 (footnotes omitted) (emphasis added). According to the Comptroller, this
language counteracts any expansve reading of religion undertaken in the conscientious objector cases,
because it focuses the Firs Amendment andyss squarely, and exclusvely, on the digtinction between

religious and persond or philosophica beliefs.

In support, the Comptroller cites severd casesthat haverdied on thisdigtinctionin making
the same andyds. See, e.g., Alvarado v. City of San Jose, 94 F.3d 1223, 1229 (9th Cir. 1996) (New
Agebdiefsnot rdigious); Mason v. General Brown Cent. Sch. Dist., 851 F.2d 47, 51-52 (2d Cir. 1988)
(chiropractic practices not religious); Africa v. Pennsylvania, 662 F.2d 1025, 1036 (3d Cir. 1981)
(organization promoting Anaturald lifestyle and requiring raw food diet not areligion in part because based on
persond, philosophica bdiefs). According to the Comptroller, the State has an overriding interest in
determining with ease and clarity whether agroupisactudly Ardigiousi or whether it merdy labelsitself as
reigious. See, e.g., Church of the Chosen People, 548 F. Supp. at 1252-53 (rejecting organizatiorestax
exemption clam based on members mere assartions of religious satus); Church of Panv. Norberg, 507
A.2d 1359,1363 (R.I. 1986) (primarily political organization not entitled to tax exemption). The
Comptroller paints Ethical Culture asabdief system based only on the unifying belief that Awithin the humen
experience ethicsis centrd.( Asoneof itsfounding figures, Felix Adler, wrote: AOur ethicd religion hasits
bassin the effort to improve the world and ourseves morally.§ Although Ethical Culture doesnot exclude
individuas who profess afath in a particular understanding of divinity or rdligion, it is o open to those

who do not claim such beliefs. As the American Ethical Union, an umbrella group for Ethical Culture,
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reports, AThe Ethica Societies have no creed of theology or metaphysics, no set doctrines concerning the
unknown mygteries of life. There is no dlam to a belief in a supernaturd universe or Supreme Being.(l
Likewise, many of the members of the Ethical Society who were deposed in the course of the trid were
reluctant to classfy the society as a Ardigioni because, for them, it dedt with human reationships.

According to the Comptroller, statementslike these, which emphasizeAhuman experience,i indicatethat the
Ethicd Society is only focused on persond, philosophica beliefs because, by the Comptroller=s own
definition, the Ethica Society:s principles do rot embrace any redity beyond that perceived in human

relationships.’

’ The Comptroller dso cites usto Peloza v. Capistrano Unified School District, which denies
that Aevolutionism or secular humanism are>rdigions: for Establishment Clause purposesi 37 F.3d 517,
521 (9th Cir. 1994), and asks us to adopt Pelozass reasoning. However, Peloza dedt with Asecular
humaniam, ) an attempt to characterize agroup of unorganized secular viewpointsasareligion defined asthe
opposite of Acregtionism.i Seeid.

12



The Ethicd Society replies, asaprdiminary matter, that the supreme court has, a least in
passing, referred to Ethica Culture asacreediessrdigion. InTorcaso v. Watkins, 367 U.S. 488 (1961),
the Court invaidated a Maryland provision requiring notaries public to swear an oath Ato Godf on the
grounds that such a requirement would Aaid those religions based on abelief in the existence of God as
agang those religions founded on different beliefs@ 1d. at 495. In afootnote, the Court included Ethica
Culture in aligt with Buddhism and Taoiam as an example of areligion that did not teach Awhat would
generdly be consdered abdlief in the existence of God.( Id. at 495n.11. Likewise, in Seeger, the Court

mentioned Ethical Culturein describing the breadth of religious opinion in the United States® Seeger, 380

8 Aspart of its catal ogue of the scope of rdigiousfaith and identity in the United States, the Seeger
court referenced abook written by one of the leaders of the Ethical Culture movement, Dr. Saville Muzzy,
Ethicsasa Religion (1951). The passage read:

Instead of positing a persond God, whose existence man can neither prove nor
disprove, the ethica concept is founded on human experience. It is anthropocentric,
not theocentric. Religion, for dl the various definitionsthat have been given of it, must
surely mean the devotion of man to the highest idedl that he can concaive. And that
ided isacommunity of spiritsin which thelatent mora potentidities of men shdl have
been dicited by ther reciproca endeavors to cultivate the best in ther fellow men.
What ultimate redity iswe do not know; but we havethefaith that it expressesitsdf in
the human world as the power which ingpiresin men mora purpose.

Thus the AGodi that we loveis not the figure on the great white throne, but the perfect
pattern, envisaged by faith, of humanity as it should be, purged of the evil dements
which retard its progress toward >the knowledge, love, and practice of the right.-

United Satesv. Seeger, 380 U.S. 163, 183 (1965) (citing Muzzy at 95, 98). The Comptroller takesthe
position that this passage, as reported in the supreme court=sopinion, disqudifiesthe Ethica Society from
being ardigiousorganization becauseit disclamsany bdief in God. Whileit may be debatable whether this
passage actually congtitutes adenid of the existence of God or rather an atempt to articulate a particular
vison of God, we rgect the Comptroller-s assertion because it does no more than beg the question.

13



U.S. a 746. The Ethical Society contends that, because the supreme court hastwicereferred to itsfaith
system in addressing questions regarding the scope of the Firsd Amendment:s protections, we should
congder it to be ardigion.

Although the supreme court has not unambiguoudy declared that the practice of Ethical
Culture isardigion protected by the First Amendment, it does not follow that under an gppropriate First
Amendment analyss Ethical Culture cannot qudify asardigion. We rgect the Comptroller=srdianceon
the language regarding the distinction between persond and rdigiousbdiefsoutlined in Yoder. WhileYoder
restates the principle that the First Amendment protects religions, as opposed to purdly persona belief
systems, it nether introduces anew concern into the Court=srdigion andyssnor articulatesaworkabletest
for distinguishing persond from rdigious beliefs. The protection of the freedom of religious conscience,
without regard to mgority opinion, has been an dement of American law sincethefounding of the Republic.

See Everson v. Board of Educ., 330 U.S. 1, 8-10(1947) (dating that First Amendment semmed from
experience of religious mgority atempting to impose its views on dissenters, particularly through the
impaogition of taxes); seealso U.S. v. Macintosh, 283 U.S. 605, 632-33 (1931) (Hughes, C.J., dissenting)
(outlining higtory of the Aconscientious objector( doctrine).

Judges are not oracles of theologica verity, and the Foundersdid not intend for themto be
declarants of religious orthodoxy. See Africa, 662 F.2d at 1030 (citing 1 The Papers of Thomas
Jefferson 525, 547 (J. Boyd ed. 1950)). As Justice Clark stated in Seeger, the digtinction between
persond and religious bdliefs is inherently difficult because Ain no field of human endeavor has the tool of

language proved so0 inadequatel Seeger, 380 U.S. a 175. Any inquiry that delvestoo closdly into the
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textud references made by a rdigion to the existence of God puts the courts in danger of making

determinations based on dimly understood, and perhaps misconceived, characterizations of unfamiliar
rigions. Seeid. at 190 (Douglas, J., concurring) (discussing potentid of Supreme Being test to exclude
belief sructures of well-established rdligions, such as Buddhism and Hinduism); see also International

Socy for Krishna Consciousnessv. Barber, 650 F.2d 430, 439-40 (2d Cir. 1981) (definition of religion
cannot hingeonASupreme Beingl tet in plurdigtic society); Theriault v. Slber, 547 F.2d 1279, 1281 (5th
Cir. 1977) (ASupreme Beingl test too narrow to account for contemporary religious practices). Insum, the
Compitroller-s postion merdly begs the question by looking to Yoder for adefinitivetest. Although Yoder

reaffirmsthat the relevant question iswhether aset of beliefsisreigious or philosophicd, it doesnot outline
auseful test for making that determination.

Serious contemplation of the supreme court-s commitment to protecting the full range of
religious belief, as expressed in Seeger, requires us to rgect the propodtion that a narrowly defined
ASupreme Beingl test can account for the broad range of religiousfaith protected by the First Amendment.
Although the Ethicd Society-stenetsand beliefsmay not explicitly referenceadivinity, they evidenceenough
of asense of spiritual feeling that the Society=sclam to rdigious status should be carefully assessed. The
Compitroller=slitmustest doesnot alow for acloser assessment of the Ethical Society-sdamsand, because
it forecloses careful evauation of thewaysinwhich Ethical Humanism may be more religiousthan persond,

it violates the First Amendment.® Therefore, we hold that the Comptroller=sreliance on aSupreme Being

®  Likewise, wergject the Comptroller-s argument that our assessment of the Ethical Society:s

religious nature and purpose should be based on the Acommon understandingl of the term Ardigion.@
Although many of the definitions cited to us by the Comptroller do include the concept of aSupremeBeing

15



litmus test to determine whether an organization qudifies as a reigion for purposes of the tax code is

conditutiondly infirm.

The Ethical Society:s Status under the Tax Code

or asupernaurd redity, e.g., Black=s Law Dictionary 1292 (6th ed. 1990) (religion Ainitsbroadest sense
indudesdl forms of belief in the existence of superior beings exercising power over human beings. . .(0), the
purpose of the First Amendment isto protect dissenters from being forced to take the position favored by
the mgority in violation of their own religious consciences. See Eversonv. Board of Educ., 330 U.S. 1,
8-10 (1947). Because the scope of rdigious belief defies easy characterization, we believe that a
condtitutiondly sufficient inquiry cannot be bound by this particular common understanding of religion.
Otherwise, the courtswould find themsdves asametter of law declaring entire belief sysemsthat certainly
quaify asrdigionsC such as Buddhiam, Taoism, and some strains of UnitarianismCto beoutsdeof the First
Amendment:s protection.
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Having determined that the Comptroller=stest isinvaid under the Firs Amendment, weare
left with the question of whether, under an gppropriate analys's, the Ethical Society condtitutes areligious
group.’® Both partiesrefer usto theline of casesrelying on thethree-factor test laid out by Judge Adamsin
his concurrence in Malnak v. Yogi, 592 F.2d 197, 207-210 (3d Cir. 1979) (Adams, J., concurring), and
|later applied by him in Pennsylvania v. Africa, 662 F.2d 1025, 1032 (3d Cir. 1981)."* TheMalnak test
gives acourt the basis on which to determine whether an unfamiliar religionisentitled to Firss Amendment
protection by comparing it to familiar religions. The test requires that a set of beiefs (1) address
fundamentd and ultimate questions having to do with degp and imponderable matters such asthe meaning of
life and death or marrsrolein the universe; (2) be broad in scope and comprehensivein nature; and (3) be
accompanied by the presence of certain forma and externd signs. See Africa, 662 F.2d at 1032. The
Compitroller takesthe position that Ethical Culture does not meet theMal nak test becausetheinclusonof a

transcendental being or metaphysicd experience is essentid to making the case that a new religion is

0 The Comptroller cites several concurring and dissenting opinions that might suggest thet,
given the different nature of federd and state government, the Establishment Clause and other dements of
theBill of Rightsincorporated againgt the states by the Fourteenth Amendment should be gpplied differently
inthestate courts. E.g., Zelmanv. Smmons-Harris,  U.S. ,122 S, Ct. 2460, 2480-81, 153 L. Ed.
2d 604, 633 (2002) (Thomas, J., concurring). The Situation before us, however, encompasses not the
policy decisons made by a state government regarding religious programs and activities generdly, but a
specific determination regarding a specific beief community. We believe that the Firs Amendment
protections must be at their srongest when the government feds itsdf cdled upon, by adminisrative
proceeding or legidative mandate, to categorize the content of various bdief systems as religious or
nonreligious.

1 Because neither side has placed inissuethe sincerity of the Ethical Society:sbdliefs, wearenctin
the Stuation of courts deding with organizations seeking exempt status which are Aobvioudy shams and
absurdities) and whose leadersAare patently devoid of religioussincerity.( See Theriault v. Carlson, 495
F.2d 390, 395 (5th Cir. 1974).
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andogousto atraditionaly recognized religion. The Ethical Society respondsthat, becauseit putsweight on
externd indicia of rdigious bdief, the Malnak test supportsits clam to religious status. While we have
aready concluded that the requirement of abelief in a Supreme Being cannat, by itsdf, serve asthelitmus
test for determining which organizations merit religious tax exemptions, we believe that the Malnak test
provides an gppropriate guiddine for the Comptroller to apply and, further, that Ethica Culture meetsthe
test=s requirements.
Ultimate Concerns

Ultimate concerns, as addressed by traditiond rdigions, are characterized by their
adherence to, and promotion of, certain Aunderlying theories of marrsnature or hisplacein the Universe)
Africa, 662 F.2d at 1033 (citing Founding Church of Scientology v. United Sates, 409 F.2d 1146,
1160 (D.C. Cir. 1969)). Such concerns might include the worship of a Supreme Being; more generdly,
they include attempting to Stuate man within existence and resolving questions having to do with such things
aslife and death, right and wrong, or good and evil. 1d. By focusing on the nature of the questions posed
by a group, the court is put in a better position to compare that group to others that are clearly religious,
while avoiding the grant of tax-exempt status to groups that, by any definition, should not be considered
rigious. See, e.g., Mason v. General Brown Cent. Sch. Dist., 851 F.2d 47 (2d Cir. 1988) (generd
belief, based on chiropractic training, that immunizations are unhedlthy for child not religious belief for First
Amendment purposes and Chiropractic group not religious group because of lack of religious belief).

TheEthicd Society ispart of the American Ethical Union (Athe Ethicd Unioni), anumbrdla

group for Ethica Culture congregations founded in 1889. We must assess the Ethicdl Society-sdamsin
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context of itsmembershipin thelarger organization. The Ethical Union, rather than adopting aforma creed,
dlows each of its societies to develop rdatively independently.’> Many of the societies take a less
Aspiritual approach. However, other societies adopt the religious and metaphys ca approach embraced by
Feix Adler, one of Ethical Cultures semina thinkers. Faced with what he considered to be the Adefinite
and permanent disgppearance of the individuaigtic conception of Deity,§ Adler sought to articulate the
ethicd underpinning he believed to be the foundation of dl the greet religions. Accordingly, he formulated
the concept of a Aspiritud and ethicd ided,0 now often referred to as the AEthicd Ided or AEthicd

Manifold@ For Adler, the attempt to reach this understanding reflected a fundamental, and therefore
observable, transcendent redity underlying human thought and consciousness. He, and the membersof the
Ethicd Culture movement, refused to adopt this pogtion as an officid doctrine because they were

committed to the discovery of ethica principles by individudslearning from their own experiences. Ethicd

Culture, in its contemporary form, begins from the proposition that its members cannot smply accept a
belief in aGod or higher power asthe basisof thair religious experience. However, whileit rgectstheidea
of Aspiritud revelations it does not follow that Ethical Culture rgectsardigious approach to the ultimate
questionsfacing humankind. In place of discussing asupernaturd redity, Ethical Culturists seethemsdves
asdiscovering religiousvaue and direction from their livesand their relationshipswith other people. Thisis

more than a smple statement that they consider Alifel to be an example of rdigious experience; it isa

12 In this regard, according to the record, Ethical Culture is similar to the Unitarian Universdist
Church, which dlows each of its congregations to adopt differing gpproaches to doctrine and belief.
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commitment to an attempt to discover, through observance and debate, themord truthsthat underlie human
experience.

Our assessment of the scope of the questions posed by Ethica Culture might be debatable.
There can be no doubt that Ethica Culture attemptsto addressthe religious needs of its memberswithout
reference to a God or a supernatura redity. However, we believe that in its focus on Stuaing each
individud within a network of ethical decison-making as the centrd concern of tha individual:s human
experience, Ethical Culture makesat least acolorable clam at posing the kinds of questionsthat have been

consdered by other courts to be Aultimatel in nature,

Comprehensive Belief System

The requirement that a belief system be comprehensive helps to ensure that we do not
extend the claim of religion to cover aset of isolated, unconnected ideas. Thismight berestated asaclam
to an Aultimate and comprehensvestruth.=) See Malnak, 592 F.2d at 209. Itisnot enough to show that an
individuaks actions are based on degply held convictionsas manifested intheir daily lives, rather our analysis
should inquire asto whether those convictions are based on auniform and articulable set of principleswhich
lay adam to universd gpplication. The Comptroller pointsusto Alvarado v. City of San Jose, inwhich
the court declared that New Age beliefs have no rdigious significance becauseAthereisno text, creed, or
organized groupl involved. 94 F.3d 1223, 1225 (9th Cir. 1996).

By contrast, Ethical Culture has adeveloped body of literature and aset of principles. As
the Ethical Union posits, AWe define ethics not smply and soldly in terms of what isright or wrong, but in
the larger sense of what is good and what istrue) Thus, according to the Ethical Union, any attempt to
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reduce its principles to a specific creed would violate its adherents: ability to articulate truth and goodness
through the practices of Ethica Culture. Some Ethical Culture documentsincludeinjunctionstoAtreat each
other as ends, not merdly as means,( that Asdf-reflection and our socid nature require usto shape amore
humaneworld,i and that Alifeitsdf inspiresrdigiousresponsel Booksand essayson Ethicd Cultureandits
practice have been routingly published over the more than acentury during which the movement hasexisted.

Furthermore, beyond amply asserting the primacy of a particular narrow idea or assumption, Ethical
Culture attempts to create a comprehensive response to the problems faced in life based on a common
contemplative practice. Whileitistruethat Ethical Culture congregationswelcome leaderstrained in other
religious traditions, including priests and rabbis, such pluralism is not inconsstent with a wide religious
viewpoint attempting to assmilate various opinions about religiousfaith. Other rdigiousgroups maintain an
interest in collectivist or comparative religious observance without thereby jeopardizing their own religious
datus. In our review of their literature and beliefs, the Ethica Society appears to offer a set of beliefs
intended to allow an individua to assess his own rdationship to creation through the experience of human
interaction and ethica inquiry.

More fundamentally, the Ethicd Union seesthe totdity of this debate, in both writing and
observance, as an atempt to arrive at an understanding of Ahumanity:s place in the universef Ethica
Culture is not merdly a disassociated string of ethical commitments, but a commitment to a particular
disciplineof spiritua observation. The emphasisthe Society placesonwhat Adler described astheAredlity

producing functions of the mind@ focusesits memberson deriving morad commitment from an understanding
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of human psychologica experience and offers an absolute, and universd, basis on which Ethica Society

members are to structure their own lives.

External Signs

Because the absence of externa signs of religious practice should not be considered
dispositive of agroup=sreligious satus, see Malnak, 592 F.2d at 209, the Comptroller declinesto discuss
the externd factors which might indicate that Ethica Culture should, indeed, be considered areligion for
Firsg Amendment purposes. Such externd signs, however, may ill be useful in determining whether a
group qudifiesasardigion. Seeid. We agreewith the Comptroller that agroup=sexternal manifestation of
religious practice is not necessarily sufficient, by itsdlf, to confer religious status. However, when coupled
with a belief system that is, at least arguably, concerned with ultimate questions and comprehensive in
nature, such factors swing the baance towards consdering a group to be areligion.

In ruling that organizations are not religions, courts often emphasize ther lack of certain
practicesor characteristics. Theorganizationsheld not to be rdigionsin the cases cited by the Compitroller
have lacked many of the features that would have made them more akin to traditiona religious practices.
They have lacked life ceremonies, such as naming ceremonies and ceremoniad marriage. See Church of
Pan, 507 A.2d at 1363; Church of the Chosen People, 548 F. Supp. at 1253. They havelacked trained
clergy. Mason, 851 F.2d 47, 53; Church of the Chosen People, 548 F. Supp. at 1253, Ideal Life
Church v. County of Washington, 304 N.W.2d 308, 311 (Minn. 1981). Nor have they been able to
demonstrate a coherent and uniform body of literature supporting and eaborating on their rligiousideds.
See Mason, 851 F.2d at 53; Church of the Chosen People, 548 F. Supp. at 1253; Church of Pan, 507
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A.2d at 1363; Ideal Life Church, 304 N.W.2d at 311. Most importantly, some of these organizations
have not even bothered to set up aseparate corporate entity and have funneled their funds, which they clam
to have been used for religious purposes, into the private accounts of individuaswho have used that money
amost exclusvdy for persond expenses. E.g., Church of the Chosen People, 548 F. Supp. at 1253;
Ideal Life Church, 304 N.W.2d a 311 (under state tax provisions, subdivision could not declare itself a
religion in order to enjoy tax-exempt status).

By contragt, Ethicd Culture has the marks of atraditiona religious organization. Indeed,
with a higtory dating back to 1876, Ethicad Culture does gppear to function in away anaogous to more
established religiousgroups. 1t maintains abona fide separate corporate existence. It possessesacoherent
literature. Ethica Culture groups meet regularly, typicaly on Sundays, for services including ceremonid
practices. Those services are led by agroup of clergy, most of whom have been educated at theologica
inditutesand seminaries. Thesametrained dergy perform life cyclerituds, including marriagesand naming
ceremonies. The services are supplemented with rdligious ingtruction for children. The Ethica Society of
Audtin has such meetings, coordinated by professona clergy, and meets regularly on Sundays. Taken
together, these factors indicate to us a Sncere atempt by the Ethical Society, and its sSister groups, to
undertake to provide the benefits of atraditiond religion. In light of our understanding of the structure of
Ethicd Culturess principles, these externa indications of rdigious faith mark an important factor for
determining whether the Ethical Society isardigion.

Organizations such as the Ethical Society are entitled under the First Amendment to a

careful assessment of their dlam to religious satus. Such an assessment requires careful andyssof all the

23



factors we have discussed in this opinion. We do not conclude that the Comptroller may never consider
whether an organization espouses a beief in a Supreme Being; such an inquiry may be indructive in

evauating the types of ideas espoused by a particular applicant group. Instead, we hold that bdief ina
supernaturd redlity must serve, a mogt, aspart of abroader inquiry that investigates both an organi zatiorrs
beliefs and the means by which those beliefs are put into action. Ethica Culturespracticesand beliefs, in
our opinion, address ultimate concerns and present acomprehensive belief system. Without question, their
practices and rituds condtitute the externd sgns of ardigion. In short, the Ethicd Society manifestsits
spiritua beliefs through organized observance; we cannot say that this activity fals outsde of the scope of

the Firs Amendment=s protection, and we believe, therefore, that it must fal withinthelegidauressintent in
granting the tax exemptionsin question. Having held that the Compitroller=srequirement that agroup believe
in a Supreme Being, applied as the sole test for determining the grant of religious tax exemptions, violates
the First Amendment, we now hold that, under the Malnak andyss, Ethicd Culture qudifiesasardigion

for Firs Amendment purposes.

CONCLUSION
Because we understand the First Amendment to require abroader definition of what should
be congdered ardigion than the smple Supreme Being litmustest offered by the Comptroller, and because
we believe that under such an analysis Ethical Culture should be so considered, we affirm the trid court=s

judgment.
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Mack Kidd, Justice
Before Justices Kidd, B. A. Smith and Y eakd
Affirmed

Filed: March 6, 2003
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