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A jury found appdlant Erik James Mendozaguilty of evading arrest. Tex. Pen. Code Ann.
" 38.04 (West Supp. 2003). The court assessed punishment at incarceration for 220 days and an $800
fine, but suspended impaosition of sentence and placed gppe lant on community supervison. Inasingle point
of error, appelant contends the court erred by admitting in evidence astatement hemade. Weoverrulethis
contention and affirm the conviction.

Department of Public Safety Trooper James Jones saw appelant make an unlawful passon
his motorcycle. When Jones approached gppellant from the rear and turned on his emergency lights to
sgna himto stop, appelant did not respond. Jonestestified that he pursued appellant for five miles before

he stopped.



Appdlant filed amotion to suppress dl satementshe madefollowing thestop. Atapretria
hearing, the court granted the motion with respect to statements made by appellant to Trooper Jones
immediately following the stop. Because anecessary witnesswas unableto appear for the pretrid hearing,
the court reserved until trid its ruling on the admissibility of appelant=s later statements.*

During trid, a a hearing outside the jury:s presence, New Braunfels Police Officer John
Sullivan tedtified that he was in the booking area of the county jail on other business when he overheard
gppellant tell someone, ether ajailer or another prisoner, Al was going about 160 milesan hour.f Appdlant
objected to the admission of this statement on the ground that it was hearsay and Apotentidly custodid

interrogation.( The objectionswere overruled and the officer later gave the sametestimony beforethejury.

' The reporter:s record does not contain this pretrial hearing. We infer what happened from
statements made by the parties at trial and at the motion for new trial hearing.



Following histrid, gppellant filed amation for new trid urging that theAverdict inthiscause
iscontrary to thelaw and the evidence.i Helater filed an untimely amended motion for new trid inwhich he
argued that the remark overheard by Sullivan should have been suppressed because it was the product of
custodid interrogation, that he had not been advised of hisrights, and that he would not have responded to
the interrogation had he not dready made subgtantidly smilar statements to the arresting officer. See
Griffinv. Sate, 765 S\W.2d 422, 428 (Tex. Crim. App. 1989) (Acat- out- of- the-bag theoryl); but seeln
reRJ.H., 79SW.3d 1, 7-8(Tex. 2002). Atahearing, the court agreed to congder the untimely amended
motion for new trid solely asabrief in support of appdlant=searlier motion. The court ruled that it wastoo
latefor gppelant to offer evidence chalenging theadmissibility of the Satement, however, and overruled the
motion for new trid without hearing testimony. Appellant was alowed to make an offer of proof, inwhich
he testified that he was questioned at the jall by Deputy De La Fuentes about the circumstances of his
arrest.? He said he answered the deputy:s questions becauise hewanted to tell hisside of thestory. He'said
that when asked how fast he was going, he answered that he did not know, thusimplicitly denying that he
ever sad that he was driving 160 miles-per-hour.

Objectionsto the admission of evidence must be made at the earliest opportunity. Tex. R.
Evid. 103(a)(2); Tex. R. App. P. 33.1(a). Appdlant did not testify at the mid-trid hearing for the limited
purpose of chdlenging the admissibility of the overheard statement and did not seek to raise hiscontention

under Griffin until theuntimey motion for new trid. The county court at law properly ruled that appdlant:s

? De La Fuentes also testified outside the jury-s presence during trial. He said that he never spoke
to appellant, but that he also overheard him bragging about his speed. The court did not permit De
La Fuentes to testify before the jury because his name was not on the State=s witness list.

3



proffered testimony &t the new tria hearing cametoo late. We dso notethat in hisoffer of proof, appe lant
did not testify that he would not have made the statement at issue but for his earlier satementsto Jones; to
the contrary, appdlant denied making the satement at dl. Thus, even gppellant=soffer of proof did not raise

an issue under Griffin. See Griffin, 765 SW.2d at 430.



Appdlant:s sole point of error was not properly preserved and is without merit on the

record before us. We overrule the point of error and affirm the judgment of conviction.

Jan P. Patterson, Justice
Before Justices Kidd, Patterson and Puryear
Affirmed
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