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OPINION

A jury found appdlant Jason Alan Arrick guilty of murder and assessed punishment a
imprisonment for life and a$10,000 fine. Tex. Pen. Code Ann. * 19.02 (West 2003). Hebringsforward
eleven points of error complaining of the overruling of his motion to suppress evidence, the admission of
expert opinion testimony, the admisson of hearsay, and the overruling of motions for mistrid. We will

overrule these points of error and affirm the conviction.

Background
Appelant was romanticaly involved with Marian Rebecca Dow during the summer of
1999. In Augus of that year, Dow conspired with others to burglarize appellant:s parents house on
Carriage Lane in an unincorporated part of Wichita County, where gppellant was then living. When

gppellant learned of Dowesinvolvement in the burglary, helured her to the house on Carriage Lane, where



he beat and fatally shot her. Appellant placed Dow:=sbody inthetrunk of his Chryder automobile and took
ittoalocationin rural Oklahoma, whereit wasdiscovered in December 1999. Meanwhile, gopdlant began
living with Sharon Davis a her housein Archer County. Appellant told severa people that he had killed
Dow and disposed of her body in Oklahoma, and this information eventualy made its way to law

enforcement officids.

Search Warrants

In January 2000, warrants to search the house on Carriage Lane, the house in Archer
County, and gppellant=s Chryder wereissued and executed. Among theitems seized a the Carriage Lane
house were carpet samples shown by DNA tests to be stained with Dowssblood. A .22 cdliber handgun
and bulletswerefound inthe Archer County house. Hair found inthetrunk of gppellant=-s Chryder matched
hair taken from Dowes body.

By sx poaints of error, appellant contends the didtrict court should have suppressed all
evidence saized during the execution of the three January 2000 search warrants. Except for the descriptions
of the places to be searched, the warrants and supporting affidavits were virtualy identica. We will
describe the warrants and affidavits in greeter detail in our discussion of the various points of error. The

probable cause portion of the affidavits is attached as an appendix to this opinion.

Scope of Searches
In point of error two, appellant urgesthat the property seized pursuant to the three search

warrants was inadmissible because the seizures were outside the scope of the authorized searches. See



Tex. Code Crim. Proc. Ann. art. 18.04(2) (West 1977) (search warrant must describe place to be
searched and identify that which is to be seized). Appelant:s contention is based on the fallowing
paragraph, contained in dl three warrants, describing the authorized search: ANOW, THEREFORE, you
are commanded to enter the suspected place and premises described in said Affidavit and to there search
for the person described in said Affidavit and to seize him and bring him beforemei Appel lant assertsthat
thethreewarrants, by their terms, authorized the policeto search for and seize only the person describedin
the supporting affidavits, that is, himsdf. Seeid. art. 18.02(11) (West Supp. 2003) (authorizing warrantsto
search for and selze persons). Appd lant argues that because the warrants did not authorize the seizure of
any property, dl property seized during the execution of the warrants should have been suppressed.

A gmilar argument was mede in Faulkner v. State, 537 SW.2d 742, 744 (Tex. Crim.
App. 1976). Inthat case, asearch warrant directed officersAto enter the suspected place described in said
affidavit and seize same and bring it before me@ 1d. Read literdly, thewarrant only authorized the seizure
of the premises to be searched. Noting, however, that the warrant incorporated the probable cause
affidavit by reference, and that the affidavit demonstrated that there was probable cause to believe that
marihuanacould befound in the premisesto be searched, the court concluded, ACommon sense. . . tdlsus
that when the warrant orders the officer >to seize sames it is ordering the seizure of the contraband which
formed the basis of the affidavit; thet is, the marihuana@ 1d.

Asin Faulkner, the search warrants before usincorporated the probable cause affidavits
by reference. In each of the affidavits, the affiant stated hisbdief that appellant murdered Dow by shooting

her and that evidence of that offense could befound in the vehicle or premisesto be searched, specificaly a



Ameta cross made out of the barrel of the weapon used to kill Dow, other parts, pieces or components of
said wegpon. Blood stains, clothing, and jewelry of deceased. When the search warrants and supporting
affidavits are read in a common-sense manner, it is clear that the warrants ordered the saizure of the
evidence described in the affidavits. Appellant=s contention that the warrants authorized only the seizure of
his person is without merit. Point of error two is overruled.

Appdlant makes three arguments in point of error four. First, he urges that, for want of
probable cause, the three warrants were invdid insofar as they authorized the seizure of anything except
Dow:shbloodgtains. Based onthispremise, gppellant urgesthat the police exceeded the lawful scope of the
warrants when they seized other materials. As we will discuss heresfter, we conclude that the search
warrants were supported by probable causein their entirety. Because wergect the premiseonwhichitis
based, no further discussion of this portion of point of error four is required.

Second, gppellant asserts that the warrants authorized the police to search only for visble
bloodstains. He contends the police exceeded the scope of the authorized searches when they used
luminal, achemica agent, to locate bloodstains at the Carriage Lane house that were not otherwisevisble.
The only authority gppellant cites for this contention is a dictionary definition of Agtain.i It isamatter of
common knowledge that criminds who commit bloody crimes commonly attempt to hide evidence of the
crime by cleaning the scene. Under the circumstances, we conclude that the officers use of luminal did not
exceed the scope of the search authorized by the warrants.

Third, gppdlant arguesthat pogitive luminol tests did not judtify the seizure of bloodstained

carpet and wdl paneling a the Carriage Lane house becausethe luminol test ismerdly apresumptivetest for



blood. Heassertsthat aosent positiveidentification of the stainsasblood and, more particularly, asDow:s
blood, these seizureswere not authorized by thewarrant. Appellant again citesno authority to support this
argument. We believe that under the circumstances shown here, the officers executing the Carriage Lane
search warrant were reasonably judtified in believing that the sainsreved ed by the luminol in the carpet and

e sawhere were Dowss blood. Point of error four is overruled.

Probable Cause

In three points of error, gppellant contends the search warrants were not supported by
probable cause. See Tex. Code Crim. Proc. Ann. arts. 1.06 (West 1977), 18.01(b) (West Supp. 2003)
(search warrant must be supported by sworn statement of probable cause). With oneminor exception, the
same statement of probable cause was used in each of the three supporting affidavits. This statement is
shown in the appendix.

Probable cause to support theissuance of asearch warrant existswhen the facts submitted
to the magidrate are sufficient to justify a conclusion that the object of the search is probably on the
premises at the time the warrant isissued. Cassias v. State, 719 SW.2d 585, 587 (Tex. Crim. App.
1986); Hackleman v. State, 919 SW.2d 440, 447 (Tex. App.CAustin 1996, pet. ref=d, untimey filed).
The aufficiency of asearch warrant affidavit isdetermined by use of Atotality of the circumstances) andyss.
[llinoisv. Gates, 462 U.S. 213, 234 (1983); Hennessy v. Sate, 660 S.W.2d 87, 90 (Tex. Crim. App.

1983); Sate v. Bradley, 966 SW.2d 871, 873 (Tex. App.CAustin 1998, no pet.). Only thefactsfound



within the four corners of the affidavit may be considered.! Jones v. State, 833 S.W.2d 118, 123 (Tex.
Crim. App. 1992). Reasonableinferences may be drawn from the affidavit, however, and the affidavit must
be interpreted in a common sense and redigtic manner. Lagrone v. State, 742 SW.2d 659, 661 (Tex.
Crim. App. 1987); Carroll v. Sate, 911 SW.2d 210, 216 (Tex. App.CAustin 1995, no pet.).
Appelatereview of thesufficiency of an affidavit does not teke theform of denovo review.
Instead, theissuing magistratess probable cause determination must be given greet deference by areviewing
court, and will be sustained s0 long as the magigtrate had a substantia basis for concluding that a search
would uncover evidence of wrongdoing. Gates, 462 U.S. at 236; Johnson v. State, 803 S.W.2d 272,

289 (Tex. Crim. App. 1990); Bradley, 966 S.W.2d at 873.

| dentity of body
In point of error one, appelant contends the affidavit did not give the issuing magigtrates
probable cause to beieve that Dow had been murdered, much less that the body found in Oklahomawas
Dowss. At the time the search warrants were issued, Dow:s body had not been positively identified.
Appdlant argues, without citation to supporting authority, that Athe only evidencethat would justify afinding
of probable cause that the offense of murder had been committed against [Dow] was to have a positive

forendcfinding such as[d fingerprint exam.f] Thisargument ignoresthetotality of the circumstances sated

' In his brief, appellant repeatedly refers to testimony from witnesses at the suppression hearing or
trial. Appellant may not go behind the affidavits to impeach the facts stated. See Jackson v. State, 365
S.W.2d 935, 938 (Tex. Crim. App. 1963).



in the probable cause affidavit and the inferences that may reasonably be drawn from the stated
circumstances.

From the effidavit, the issuing magistrates knew that: (1) appelant had told severd named
individuasthat he fatdly shot Dow and disposed of her body in Oklahoma, (2) effortsto locate Dow had
been unsuccessful, (3) a womarrs body had been found in nearby Jefferson County, Oklahoma, (4) this
body had been shot with an unknown caliber firearm, and (5) jewelry identified as belonging to Dow had
been found with thebody. We concludethat the affidavit gavetheissuing magistrates asubstantia basisfor
believing that Dow had been murdered and that the body in Oklahoma was hers. Point of error one is

overruled.

Vehiclesusein offense
In point of error six, appellant urgesthat the magistratewho issued thewarrant to seerch the
Chryder did not have probable cause to beieve that thisvehicle was used in the commission of the offense.
The Chryder was described as being registered to appellant. The probable cause portion of the affidavit
stated that: (1) appellant told a named witness that he transported Dow:s body to Oklahomain acar, (2)
gppellant normally drove the Chryder, and (3) he was driving the Chryder on the day Dow was last seen
dive. Theinferencesthat may reasonably be drawn from these facts gave the magistrate asubgtantia basis

for believing that the Chryder was used in the commission of the offense. Point of error six is overruled.



Location of items

In point of error three, gppellant contends the issuing magistrates did not have probable
cause to believe that the materia sought would be found in the places to be searched. The warrants
ordered the officers to search the Carriage Lane house, described as the residence of appellant-=s parents
and hisresdence a the time of the murder; the Archer County house, described as appellant=sresidence at
the time the warrant issued; and gppellant=s Chryder automobile. Each warrant authorized the officersto
search for and seize: (1) ametd cross made out of the barrel of the murder wesapon, (2) other parts or
pieces of the weapon, (3) Dow:s clothing, (4) Dowes jewdry, and (5) Dowss bloodstains. Appellant
assarts that there was no probable cause to believe that items (1) through (4) would be found at the
Carriage Lane housg, at the Archer County house, or in hisChryder. He urgesthat there was no probable
cause to believe that Dow-s bloodstains would be found at the Archer County house or in the Chryder.

The Carriage Lane house was, according to the probable cause affidavit, the murder scene,
and even appellant concedes that the magistrate who issued the warrant to search that location had
probable causeto believe that bloodstains might befound there. We have dready found that the magistrate
who issued the warrant to search gppellant=s Chryder had probable cause to believe that Dowes body was
trangported to Oklahoma in that automobile. For that reason, the magistrate could reasonably infer that
Dowrs blood might be found in the vehicle. The magistrate who issued the warrant to search the Archer
County house could reasonably infer that gppellant, when he shot Dow and disposed of her body, got
Dowrs blood on hisdothing. Becausethe Archer County house was appellant=s residence, the magistrate

could reasonably infer that bloodstained clothing might be found there. We conclude that the magistrates



who issued the warrants to search the Chryder and the Archer County house had a substantid basis for
concluding that Dow:s blood might be found in those locations.

With respect to the meta cross, the pieces of the pistol, Dow:s clothing, and her jewdry,
appellant argues that the fact officers applied for and obtained warrants to search three different places at
the same time for these items demondrates that they did not know where to find them. It was not
necessary, however, for the police to know precisely where the materid they sought was located; dl that
was required was probable cause to believe that the materia might be found at the places to be searched.
Although any one object, such asthe meta cross, could not bein more than one place at the sametime, the
police might nevertheless have probable cause to believe that the object might be found at the Carriage
Lane housg, or a the Archer County house, or in the Chryder. See Massey v. State, 933 SW.2d 141,
148-49 (Tex. Crim. App. 1996) (affidavit gave magistrate probable cause to believe that evidence of
offense was in defendant=s car or residence).

Appdlant further argues that the information in the affidavits was stale. According to the
affidavits, appellant began telling people in early October that he had killed Dow. He gathered Dowes
clothing and other persond itemsthat same month. The affidavit was Slent asto when appellant displayed
the metal cross made from the murder weagpon. The warrants were issued and executed in late January,
over three months after the murder. Appelant urges that the magistrates did not have probable cause to
believe that the metd cross, the other pieces of the murder weapon, and Dowes dothing and jewe ry might

il be found in the places to be searched at the time the warrants i ssued.



Whether information is stale depends on the nature of the property and the other
circumstances of the particular case. Gonzalesv. State, 761 S.W.2d 809, 813 (Tex. App.CAusin 1988,
pet. ref=d). The probable cause affidavits stated that appellant showed anamed witnessametal crossand
told him that it had been made out of the barrel of the weapon gppellant used to kill Dow. The magistrates
could reasonably bdlievethat appd lart, having taken the trouble to makeit, would keep thisreminder of his
homicida act. Although the affidavits contained no mention of the other parts of the murder wegpon, the
issuing magistrates could reasonably infer that if appellant had disassembled the murder weapon to fashion
the cross, the remaining parts of the wegpon might dso bein his possesson. Another named witnesstold
the police that gppellant had come to the witness's residence within the preceding three months and taken
clothing and Apersond items{ belonging to Dow, giving the magigtrates a basis for concluding that Dowes
dothing might befound in appellant=s possession. Because severa itemsof jewe ry werefound with Dows
body, the magigtrates could infer that other jewelry might be included in the Apersond items{) taken by
gppelant. Under the circumstances shown, we believe that the information in the probable cause affidavits
was not S0 old as to undermine the magidtrates findings of probable cause. See Bower v. State, 769
S\W.2d 887, 903 (Tex. Crim. App. 1989) (finding substantid basis for issuance of warrant to search for
evidence of murder committed more than three months earlier).

Themeta crossand the other piecesof the pigtal, the clothing, and thejewd ry were objects
that could easly be kept in any place to which gppellant had access. Given gppellant:=sties to the two

houses and to the automobile that we have previoudy discussed, we conclude that the issuing magistrates
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had asubstantiad basisfor believing that the cross, the other pieces of the pistal, the clothing, and thejewelry

might be found in any of these locations. Point of error three is overruled.

Description of Itemsto be Seized

Appdlant:slast complaint regarding the search warrantsis that they failed to describe the
itemsto be seized with adequate precision. A search warrant must identify, as near asmay be, that whichis
to beseized. Tex. Code Crim. Proc. Ann. art. 18.04(2) (West 1977). Thisrequirement servesto define
the proper scope of the search and protect citizens against the seizure of property the State has not shown
itsdlf entitled to possess. 40 George E. Dix & Robert O. Dawson, Texas Practice: Criminal Practice
and Procedure * 6.74 (2d ed. 2001) (hereinafter ADix(). As does appdlant, we will address each item
incividually.

Thefirgt item to be seized was described as aAmeta cross made out of the barrel of the
weapon used to kill Dow.§? Themurder weapon isesewhere described in the affidavit asapistol. A cross
fashioned from a pistol barrd is unusud, if not unique. Such a cross could easly be identified and
distinguished from more common crosses. We conclude that this description was sufficiently specific to
guide the police and properly limit the scope of the search.

The next item was described asAother parts, pieces or components of said weapon.f Once
again, apistol from which the barrd has been removed, and which has been otherwise disassembled, is

unusua and easily digtinguished from other wegpons. We find this description adequate.

2 In his brief, appellant erroneously states that the object was described only as a Ametal cross.@
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Theremaining items ordered sei zed were described asA[b]lood sans, clathing, and jewdry
of deceased.f; Each of theseitemswasAmereevidencei See Tex. Code Crim. Proc. Ann. art. 18.02(10)
(West Supp. 2003). It has been suggested, but never held, that evidentiary search warrants must describe
the property to be seized with greater particularity than warrantsto search for the fruits or insrumentdities
of acrime. Dix * 6.76. Appellant urgesthat in this case, the warrants should have described the clothing
and jewdry by size, type, design, color, and brand. As to the blood, he argues it should have been
specificaly described as elther visible bloodstains or as trace evidence.

In the context of this case, the warrant to search the murder scene, the car used to dispose
of the body, and the suspect=s current residence for the victinrs bloodstains was sufficiently precise. We
are not persuaded that the warrant should have specified whether the officers were to look for and seize
visble bloodstains, trace bloodstains, or both. With respect to the deceased:s clothing and jewdry, any
item found in gppellant=s possession would be of equal evidentiary value.® Under the circumstances, amore
specific description would have been impossible.

We hold that the search warrants adequately described the items to be seized. Point of

error fiveisoverruled.

Consent Search

* Of course, items of clothing stained with the deceased:=s blood would be of greater value, but the
seizure of such clothing was authorized by the instruction to search for her bloodstains.
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In February 2000, police conducted a second search of the Archer County house with
Sharon Daviss consent. During this search, they seized apair of work boots and a pair of athletic shoes
bel onging to appellant. Presumptive blood testswerelater performed on these shoes, and the resultswere
positive. Appdlant arguesthat the saizure of the shoeswas unlawful because thelr incriminating nature was
not immediady apparent.

An officer may saizeitemsfound in plain view if the officer waslawfully on the premisesor
otherwise properly in apogtionto view the object, and if it wasimmediately gpparent to the officer thet the
item was evidence. Horton v. California, 496 U.S. 128, 134-36 (1990); Joseph v. Sate, 807 S.W.2d
303, 308 (Tex. Crim. App. 1991). Appdlant arguesthat the seizure of two pairs of shoesAshowsthat they
had no ideaasto what pair of shoes the Appellant wore on the day of the dleged murder.i He aso notes
that the officersdid not use luminal at the scene to determine if there was reason to believe the shoes had
blood on them. For these reasons, gppellant urgesthat it was not immediately apparent to the officers that
the shoes were evidence of acrime.

The Aimmediately apparent( prong of plain view analyss requires probable cause; it does
not require actual knowledge of incriminating evidence. Joseph, 807 SW.2d at 308. We have aready
held in our discussion of the search warrants that the police had probable cause to beieve that appd lant
fatally shot Dow and disposed of her body. They aso had probable cause to believe that Dowss blood
might be found on appelant=s clothing in the Archer County house. Because the police had probable cause
to believe that Dow:s blood might be found on gppdlant:s shoes, their vaue asevidence wasimmediately

agpparent. Point of error seven is overruled.
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Scientific Evidence
Blood

One of the Statersforend c expertstestified that she performed apresumptivetest for blood
on carpet, acarpet shampooer, wood paneling, and sheet metal taken from the Carriage Lane house, and
on the work boots and athletic shoes taken from the Archer County house. In each instance, the test was
postive* In his eighth point of error, sppellant contends the district court erred by admitting these
presumptive test results. Specifically, agppellant objected to the presumptive blood test results Aon the
grounds that it=s not a reliable test to show anything, and the prgudicid vaue of it would subgtantidly
outweigh any probative vaue(

If scientific, technica, or other specialized knowledge wil assgt the trier of fact to
understand the evidence or to determine afact in issue, aqualified expert may testify thereto in the form of
anopinion. Tex. R. Evid. 702. To be admissible under rule 702, expert testimony must be both relevant
ad rdiable. Kelly v. State, 824 SW.2d 568, 572 (Tex. Crim. App. 1992). If the proponent
demondtrates by clear and convincing evidence that the proffered scientific evidence is both relevant and
reliable, the trid court should admit it unless it determines thet the probative vaue of the evidence is
outweighed by some factor identified in evidencerule 403. 1d. at 573; see Tex. R. Evid. 403 (excluson of

relevant evidence on specid grounds).

* Later DNA tests indicated that the blood on the carpet was Dow=s. The amount of material on
the other items was insufficient to permit DNA testing.
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To be consdered rdiable, evidence derived from a scientific theory must satisfy three
criteria (1) the underlying scientific theory must be vaid, (2) the technique goplying thetheory must bevalid,
and (3) the technique must have been properly applied on the occasionin question. Kelly, 824 SW.2d at
573. Appdlant arguesthat a presumptive test for blood is not reliable because it is not conclusve. We
would agree with thisargument if the Staters expert had testified that her test resultswere conclusive proof
of the presence of blood. But she did not so testify, either at theKelly hearing or beforethejury. Instead,
she testified that a presumptive test Aisascreening tool that letsusknow that the samplethat ison the piece
of evidenceisreacting the way blood would.i' She added that presumptivetestsare used inthe laboratory
to determine whether further serologicd testing isjudtified. Appellant does not contend now, nor did he
below, that the presumptive blood tests were not shown to be reliable for that purpose.

Appdlant-sargument is primarily directed to the relevance of the presumptive blood tests.
The digtrict court accurately summearized appellant=sargument both thereand in this Court: AThe only issue
that [gppellant] israising . . . iswhether or not thisis rdevant to the facts of the case, whether it will assst
thejury in determining any fact issue, and whether if it doesdo that whether the prgudicia effect outweighs
the probative vauel Appelant urges that because the tests were merdly presumptive for dood, and
because apostiveresult did not necessarily provethe existence of blood, thetest resultsdid not aid thejury
in resolving afactud dispute and were more prgudicia than probative. See Tex. R. Evid. 401 (defining
Arelevant evidencel).

To bereevant, expert testimony must relae to the pertinent facts of the case. Moralesv.

State, 32 SW.3d 862, 865 (Tex. Crim. App. 2000); Jordanv. State, 928 S.W.2d 550, 555 (Tex. Crim.
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App. 1996). Inthiscase, the presumptive blood testswere performed on carpet and other evidencefound
at the alleged murder scene, and on shoes belonging to gppdlant. Clearly, the expert testimony related to
pertinent factsof the case. That blood wasfound, if only presumptively, at the dleged murder sceneand on
shoes belonging to gppdlant was afact of consequence that would hel p the jury understand and weigh the
evidence. Tex. R. Evid. 401, 702. That the test results were only presumptive went to the weight of the
evidencerather thantoitsadmissbility. Asthecourt noted at the conclusion of the hearing, defense counsdl
demonstrated Athat he is able very effectively through cross-examination to show the limits of what these
things prove and just how far it goesfi The court did not abuse its discretion by concluding that the
presumptive blood test evidence was relevant, and that the probative vaue of the evidence outweighed the

danger of mideading or unfairly prgudicing thejury. Point of error eight is overruled.

Hair

Appdlant dso urges that the digtrict court erred by admitting testimony by aforensic hair
examing that a hair found in the trunk of gppdlant=s car was Smilar to hair taken from Dowes head.
Appdlant argues that the science or technique of hair comparison was not shown to be reliablebecause it
was not shown to be capable of conclusively identifying the source of any given hair or even of determining
adatigtical probability that two hairs came from the same person. See Nenno v. State, 970 S.W.2d 549,
561 (Tex. Crim. App. 1998) (criteriafor determining reliability of opinion based on technica or specidized
knowledge).

Asin the case of the blood test evidence, appelant is questioning an expertise that the
Staters witness did rot clam to have. The witness tetified that microscopic hair comparison Ais not
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conclusiveto. .. pinpoint theindividua fromwhich ahair originated.. . . , but it isvery good a excluding an
individud.f He testified that a comparison of the hair found in the trunk with hair taken from gppdlant
conclusvely showed that the unknown hair was not gppellant=s. He testified that the unknown hair was
amilar to Dowsshair in severd respects: color, cuticle thickness, pigment granule size and distribution, and
exterior damage. From this, he concluded that Dow could not be excluded as the source of the hair found
inthe car. He did not testify that the unknown hair was, in fact, Dowss. Appdlant=s argument does not
address the reliahility of hair comparison techniques for the purposes claimed by the Statess expert.
Once again, we bdieve that appd lant-s argument is directed more to the relevance of the
chdlenged tesimony than to itsreligbility. The district court did not abuseits discretion by concluding that
the expert=s opinion that the hair found in the trunk of gppelant=s car could have been, but was not
necessarily, Dow-swasafact of consequencethat would assist thejury. Tex. R. Evid. 401, 702. Point of

error nineis overruled.

Remaining Points

Inpoint of error ten, gopellant contendsthe court erred by overruling hismotionsfor midtria
made after awitness repeatedly referred to extraneous crimes or misconduct by gppellant. Thewitnessin
question was Kimberly Mims, one of appelant:s former girlfriends. During direct questioning by the
prosecutor, Mims stated that appellant told her that he had been Adoing dope, dedling dope, cooking dope,
sling dopell She also referred to aArumor that [gppellant] and | both had warrants out for our arrest for
two guns that had been stolen from the house that | lived in on Harris Lanef On both occasions,
gppdlant=s objection was sustained and the jury wasinstructed to disregard the witnesssstatement. During
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cross-examindion, Mims said that gppdlant had stolen property from her and had Apulled guns on mej)
during thetimesthey lived together. Once again, thejury wasingtructed to disregard these statements. On
each of these occasions, gppdlant made a motion for migtrid that was overruled.

Appelant notes that the district court granted his motion in limine asking thet the State not
offer evidence of extraneous crimes or misconduct without first obtaining aruling on its admissibility. He
urgesthat the State was guilty of prosecutoria misconduct becauseit faled to instruct Mims not to refer to
extraneous matters when testifying.

A migrid iscdled for when thereiserror o prejudicid that continuation of thetria would
be futile Ladd v. State, 3 SW.3d 547, 567 (Tex. Crim. App. 1999). As a generd rule, testimony
erroneoudy referring to or implying extraneous offenses can be rendered harmless by an indruction to
disregard. Kemp v. Sate, 846 SW.2d 289, 308 (Tex. Crim. App. 1992). Mims-s remarks were not
directly responsveto any question she had been asked, and thereisnothing in the record to suggest that the
State ddliberately sought to adduce extraneous misconduct evidence. On this record, the ingtructions to
disregard were sufficient and the district court did not abuse its discretion by overruling the motions for
migtrid. Point of error ten is overruled.

Appdlant-sfina point of error concerns the testimony of Courtney Cowardin. During the
investigation of Dowss murder, Cowardin told sheriff=s deputies that she overheard aconversationinwhich
gppellant told Richard Ondricek and Chastity Lowell that he shot Dow at his parents: house on Carriage
Lane and then disposed of her body in Oklahoma. When the State asked Cowardin at trid about this

overheard conversation, she said she could not remember what had been said. The prosecutor then sought
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to question her about the content of the statement she had given to the deputies. Appellant objected that

this was improper impeachment and took the witness on voir dire. In response to defense counsaks
questioning, Cowardin stated that shetold the prosecutors beforetria that shedid not remember any of the
conversation in question. Appellant then repeated his objection, adding that it wasimproper for the Stateto
cal awitness solely for the purpose of impeachment. Citing rule 613, the court overruled appdlant=s
objection, and the relevant portion of Cowardinss statement to the deputies was thereafter read into

evidence.

Cowardiresout-of-court statement to the deputieswashearsay. See Tex. R. Evid. 801(d),

(e)(1)(a). In the absence of an gpplicable hearsay exception, awitnesss prior incons stent statement may
be used to impeach the witness:s credibility but may not be used as primary evidence of guilt. Jernigan v.

State, 589 SW.2d 681, 692 (Tex. Crim. App. 1979); see Tex. R. Evid. 613(a). Eventhislimited useof a
prior inconsstent statement is objectionable, however, if the primary purpose of cdling the witness is
impeachment with the otherwiseinadmissible hearsay satement. Ramirezv. State, 987 S.\W.2d 938, 944
(Tex. App.CAustin 1999, no pet.). A party may not call awitnessit knows to be hosdtile for the primary

purpose of diciting otherwise inadmissibleimpeachment testimony, employing such adevice asasubterfuge
to avoid the hearsay rule. 1d.; Pruitt v. State, 770 SW.2d 909, 911 (Tex. App.CFort Worth 1989, pet.

ref-d). The State concedes that Cowardires statement to the deputies was erroneoudy admitted.
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Both Ondricek and Lowel testified.> During their testimony, each recounted the
conversation in which gppellant told them hekilled Dow. Two other witnesses, Kimberley Mimsand Roy
Schenk, tedtified to other admissions of guilt by gppdlant. Under the circumstances, the erroneous
admission of Cowardirrs hearsay statement did not affect a substantial right. Tex. R. App. P. 44.2(b).
Point of error eleven is overruled.

The judgment of conviction is affirmed.

Lee Yeekd, Judtice
Before JusticesKidd, B. A. Smith and Y eakel
Affirmed
Filed: April 24, 2003

Publish

® Both the prosecutor and defense counsel referred to the witness as AMs. Lowell,@ but she
identified herself as Chastity Mason. We infer that Chastity Lowell and Chastity Mason are one and
the same person.
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APPENDIX

On 17 Dec 99, in Jeffer son County Oklahomatheremainsof thea Caucasian femalewer efound.
On and or around the remains the following items were found. 1 ring with white and turquoise
stonewith alighting bolt in the center, one hor seshoering with blue colored stone, oneclassring
with red stoneand oneringwith tur quoise color ed stone. Thebody waswr apped in twin sizefitted
sheet with floral patterns. A Harley Davidson t-shirt with embroidery design on it. One beaded
necklace.

On 20 Jan 00, TexasRanger Richard Johnson wasnotified by former Wichita Fallspolice officer
Mike Stecco that: he had made contact with anindividual who had advised him that amurder had
taken place in Wichita County. Stecco further advised that he had also notified Sgt. Kendall,
Wichita FallsPolice Department. Johnson then advised Lt. Cecil Yoder, WCSO that amurder had
possibly occurred in theunincor por ated area of Wichita County possibly at 8145 CarriagelL ane,
Wichita County, Texas.

On or about 21 Jan 00, the Wichita Falls Police Department, Texas Rangers and the Wichita
County Sheriff-s Office began an investigation into the disappear ance of Marion Rebecca Dow.
The Oklahoma State Bureau of Investigation was notified and they advised that they had an

unidentified body that was found on 17 Dec 99 in Jeffer son County Oklahoma. Other attempts
with various agenciesto locate Dow met with negative results.

On 25 Jan 00, Courtney Cowar din wasinter viewed by Deputy Randy Elliott and Lt. Cecil Y oder.
Cowardin advised essentially the following: Cowardin advised that she was at a residence on
Kemp S. Wichita Falls, Texas, when she overheard a conversation between Jason Arrick,
Richard Ondricek and Chagty Lowell. Arrick advised L owell and Ondricek that he had shot and
killed Rain at theshop behind Arrick=sparentsresidenceat 8145 Carriage L ane Wichita County,
Texas. Arrick then took the body to Oklahoma and put her in a ditch where she could not be
found. Cowardin knew Rain to have been associated with Arrick and that Rain had assisted in a
conspiracy to burglarizethe residence at 8145 Carriage L ane.

On 26 Jan 00, Ed Briggs, OSBI, Lawton was interviewed by Sgt. David Duke and he advised
essentially the following: The body found in Jefferson County Oklahoma was taken to the
Oklahoma forensiclab in Oklahoma City for autopsy. The autopsy revealed that the victim was
approx. 30 yearsold Caucasian femalethat wasapprox. 506 to 508 tall and had gap between her
two front teeth. The victim had shoulder length dark hair. The victim had been shot with an
unknown caliber firearm which entered in the back right shoulder bladeand exited theleft chest
below the left nipple. The left collar bone of victim had been fractured sometime in victims
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lifetime and had not healed properly. Briggs delivered to the WCSO photographs of the crime
scene and itemsrecovered at the scene.

On 26 Jan 00, George W. Holloway Jr. wasinterviewed by Duke and he advised essentially the
following: After being shown aphotograph of Dow by Duke Holloway identified thepictureasthe
person he knew as Rain. Holloway further advised that aring hehad given her and wasworn by
Dow on her right thumb was a white and turquoise face with a lighting bolt dividing the colors.
Duke then showed Holloway a photograph with four rings that were taken from the body in

Oklahoma. Holloway identified the lighting bolt ring asthering he gave to Dow. Holloway then

produced a matching ring and left it with Duke. Holloway then advised that Dow often wore a
Indian type bead necklace. Dow was shown a picture of a bead necklace that was found on the
remains and heidentified it asthe onethat Rain wore. Holloway also advised that in October of
1999 cameto hisresidence in Burkburnett with Kim Mims and wanted to pick up the personal

items of Dow. Arrick told Holloway that she worrt be back. Holloway told Arrick that if shedid
come back for her clothes he would send Dow over to Arrick=sto pick up her clothes. Arrick
advised Holloway that Dow would not be back.

On 26 Jan 00, Richard Ondricek was interviewed by RK Johnson and Elliott and he advised
essentially that Arrick told him that he had killed Dow at his parents house on Carriage Lane
because she had set him up and burglarized his parents house. He further stated that Arrick
showed him a crossthat wasmade out of apistol barre. Arrick advised Ondricek that thebarrée
was from the gun he used to kill Dow.

On 26 Jan 00, Chasity Lowell was interviewed by RK Johnson and Elliott and she advised
essentially that shewaspresent during the conver sation with Arrick and Ondricek and that Arrick
told her the same as Ondricek.

On 26 Jan 00, Kimberly Ann Mimswasinterviewed by Sgt. Roger Kendall, WFPD and Detective
Tony Fox WFPD and sheadvised essentially thefollowing: On or about thefirst weekend of Oct
1999 Arrick picked her up and droveto hismother shouseat 8145 Carriage L aneto pick up some
photographsof hisdaughter. On theway to the house hetold Mimsthat he had shot and killed a
girl that he had been seeing by thenameof Rain. Hepicked Rain up from work at Fantasy=sand
droveto hismothershouse on Carriage. When they arrived therethey went into theliving room
wher e Jasorscommon law wife, Shar on Daviswaswaiting. He proceeded to accuse her of having
his mother s house broken into. He then told Dow that next time, befor e you fuck with someone
you better know who you are fucking with. He then further accused Dow of being part of a
burglary at thehouseand began pistol whipping her. Dow started telling Arrick that sheloved him
and begged to stop. Then Sharon told Arrick to shoot the bitch already and get it over with it.
Arrick then took Dow out to the shop behind his house and shot her and shefell in the middle of
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the shop floor, dead. Arrick then took the body and wrapped it up and put the body in a car and
took the body to Oklahoma and dumped her in a ditch.

On 27 Jan 00, Sharon Daviswasinter viewed by Deputy Sgt. David Duke. Sheadvised essentially
the following: She and Arrick were at the residence of 8541 Carriage Lane, Wichita County,
Texas, with Dow. Arrick wasdrivingared Chrylser convertiblewhich henormally drives. Arrick
and Davistook Dow to M aximus GentlemerrsClub and left Dow there. Arrick then took Davisto
her resdencein Holliday, Texas, and then Arrick left. Davishasnever seen Dow again sincethat
night.[*]

It is affiant=s belief that the body found in Jefferson County Oklahoma is the body of Marion
Rebecca Dow. It isfurther affiant=sbelief that Jason Arrick caused thedeath of Dow by shooting
her in the upper torso.

* Thisparagraph appear ed only in theaffidavit supportingthewarrant to sear ch appdlant:s
car.
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