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Thisdispute concernsan oil and gas | ease between gppellants Ezell and IdaMaeGreenad
appellees Gemini Exploration Company and Robert M. Edsdl, the president and owner of Gemini. After
thelease expired, the Greensbrought suit againgt Gemini, theleaseholder, and Edsel for not drilling awell or
pooling their property. The Greensdleged fraud, discrimination, and breach of variousimplied covenants.
Pursuant to mations for partid summary judgment filed by gppellees, dl except one of the Greens: daims
were dismissed. A take-nothing jury verdict was rendered againgt the Greens on the sole remaining claim.

In ten issues, the Greens apped the adverse judgment of the district court. We will affirm in al respects.



BACKGROUND

The Greens own a sixty-acretract of land in Lee County, inthe Giddings (Austin Chak 3)
Fed. Inthe early 1990s, Gemini gpproached the Greens to offer terms for an oil and gas lease. The
Greensregected Gemini=sinitid offer, and further negotiationsfaled. However, Gemini successfully leased
nearby tracts of land, crested two units, and commenced drilling two wells. the Keng and Idet units.
Production from the Keng well did not cover the costs of completion, drilling, and operation. Theldet well
performed better but did not produce aprofit. The Greenseventudly approached Gemini through itsagent,
Mike Gaffney, aout leasing their property. Gemini initidly declined, but sometime in 1992 Gemini
reconsidered and signed a three-year lease with the Greens on October 30, 1992." This lease was a
standard three-year, primary-term lease that was Apaid up,f thus providing for an upfront payment to the
Greens of $6000. Gemini never drilled awell on the Greens: property and never pooled it with any other
acreage. Gemini unsuccessfully attempted to persuade Union Pecific Resources Company (AUPRC() to
include the Greens: lease in aunit UPRC formed nearby. The lease expired at the end of October 1995.

The Greensfiled suit in Travis County on October 21, 1996, against Gemini and Edsdl for
breach of the dutiesto protect the lease from drainage, to reasonably devel op the lease, to administer and
manage the lease, and to seek favorable adminigrative action, for fraud, and for illega discrimination. Edsdl

filed a motion for partid summary judgment in July 1997 (AEdsel-s motiond), seeking dismissa from the

1 At that time, the Keng well had been drilled and completed, and the et well had been drilled
and was within one day of completion.



case. The Greens responded to his motion and a the same time moved for an extenson of time to
supplement their response on the basis that they were unable to depose Edsel because he was out of the
country. Thedidtrict court granted Edsel-s motion without discussion, stating only that Athereisno genuine
issue asto amaterid fact regarding Edsel=s persond ligbility. @
In September 1999, Gemini filed amoation for partid summary judgment on both traditiond
and no-evidence grounds (Asecond motion for partia summary judgment(), to which the Greensresponded.
Initsorder, the court outlined the procedurd history of the case and without discussion granted summary
judgment on four issues. clams of fraud, illegd discrimination, breach of implied covenant to reasonably
develop the lease, and breach of duty of good faith and fair deding. The court refused to dismiss the
Greens: cdlams of breach of implied covenant to protect from drainage and breach of implied covenant to
reasonably adminiger thelease. In January 2001, Gemini filed another motion for partid summary judgment
(Athird motion for partid summary judgment() to dismiss the Greens: two remaining causes of action. The
Greensfiled across mation for partiad summary judgment and argued that the district court was precluded
from recons dering whether to dismiss the Greens: remaining causes of action becauseit had not dismissed
them in the second partid summary judgment order. The Greens later filed aresponseto Gemin-smotion
and, in support of their cross motion, submitted the expert opinion affidavit of James Smith, a petroleum
engineer and former field operationsdirector for the Texas Railroad Commission. After hearing arguments
the court dismissed the Greens: claim of breach of implied covenant to reasonably adminigter thelesse. It

dso denied dl of the Greens motions.



On January 28, 2002, triad commenced on the Greens: dam againg Gemini for itsdleged
breach of implied covenant to protect from drainage. At trid, the Greensoffered Smithrs expert testimony.
The didrict court dlowed Smith to tetify as to whether there was substantid drainage from the Greens:
land, whether aprotection well could have been drilled on the Greens: property, and whether Gemini would
have had a reasonable expectation of profit had it done so. However, the court did not dlow Smith to
testify as to whether Gemini should have released the Greens: lease, about any possible compensatory
royatiesor about any posshility of pooling the Greens: lease with either the Keng or Idet units. The Greens
a0 offered thetestimony of Don Williams, an oil and gas operator, who had consdered leasing the Greens:
land. Thedidrict court limited Williams:stestimony to hisdecision not to lease the property and would not
permit him to testify about theissueof drainage becausethe Greenshad not certified him asan expert during
discovery.

Inits defense, Gemini offered the testimony of three expert witnesses: Edsdl, who testified
asto oil and gas production in the Giddings (Austin Chak 3) Fidd; Duane Wagner, apetroleum geologist
who testified to drainagein the Giddings (Austin Chalk 3) Fild upon review of Amud logsi? of theKeng and
Iselt units; and Don Carver, an oil and gas operator in the Giddings (Austin Chak 3) Fidd and apetroleum

engineer, who testified about the mechanics of drilling horizontal wellslike thosein the Keng and I1det units

2 AMud logs{ refer to the records an on-site geologist or petroleum engineer keepsat an oil and gas
well. They include information about drilling rate, fluorescence of samples, fractures, gas, flares, and
pressurereadings. Anexpert reviewing Amud logsi can draw conclusions about the presence and quantities
of oil and gasin awdl aswedl asrates of flow and drainage.



and about drainage resulting from those wells. The digtrict court denied the Greens: motions to exclude
Gemini=s witnesses and denied their requests to conduct avoir dire of those witnesses.

The digtrict court submitted the factud questions to the jury on February 1, and the jury
rendered averdict infavor of Gemini. The Greensfiled amotion for anew tria based on dlegationsof jury
misconduct due to outside influence on the jury deliberations. Their motion was overruled by operation of

law. This gpped followed.

DISCUSSION
On apped, the Greens firg four issues chdlenge the didtrict courts partid summary
judgments. In therr fifth, sixth, and seventh issues, the Greens chdlenge evidentiary rulings by the digtrict
court concerning both their expert witnesses and those offered by Gemini. In their eighth and ninth issues,
the Greens make various complaints about the jury charge. Intheir tenth issue, the Greens argue that the
digtrict court should have reversed the jury verdict because of improper outside influences brought into the

jury room. Wewill first address the summary judgment issues and will then discussthe trid issues.

Standards for Reviewing Summary Judgments

The standards for reviewing traditional summary judgments are well established: (1) the
movant for summary judgment has the burden of showing that no genuine issue of materiad fact exists and
thet itisentitled to judgment asamatter of law; (2) in deciding whether thereisadisouted materid fact issue
precluding summary judgment, evidence favorable to the nonmovant will be taken astrue; and (3) every

reasonableinference must beindulged in favor of the nonmovant and any doubtsresolved initsfavor. Tex.



R. Civ. P. 166 (a)(c); Nixon v. Mr. Prop. Mgmt. Co., 690 S.W.2d 546, 548-49 (Tex. 1985). The
function of summary judgment is not to deprive litigants of the right to trid by jury, but to diminate patently
unmeritorious clams and defenses. Swilley v. Hughes, 488 SW.2d 64, 68 (Tex. 1972). The summary
judgment is affirmable on apped if any ground asserted in the motion for summary judgment is a vdid
ground for rendering summary judgment. Cincinnati Lifelns. Co. v. Cates, 927 SW.2d 623, 626 (Tex.
1996). Thus, a party moving for summary judgment must conclusively prove all dementsof its
cause of action or defense asa matter of law. Tex. R. Civ. P. 166(a)(c); Rhone-Poulenc, Inc. v.
Steel, 997 SW.2d 217, 233 (Tex. 1999); Walker v. Harris 924 SW.2d 375, 377 (Tex. 1996).

A no-evidence summary judgment is properly granted if the nonmovant failsto bring forth
morethan ascintillaof probative evidenceto raise agenuineissue of materid fact asto an essentiad dement
of the nonmovant=s claim on which the nonmovant would have the burden of proof at trid. See Tex. R. Civ.
P. 166a(i); Merrell Dow Pharms,, Inc. v. Havner, 953 S.W.2d 706, 711 (Tex. 1997). Thus, Aano-
evidence summary judgment isessentialy apretrid directed verdict, and we goply thesamelegd sufficiency
gandard in reviewing a no-evidence summary judgment as we goply in reviewing a directed verdict.f
Jacksonv. Fiesta Mart, 979 SW.2d 68, 70 (Tex. App.CAustin 1998, no pet.) (citing Moorev. K Mart
Corp., 981 SW.2d 266, 269 (Tex. App.CSan Antonio 1998, pet. denied)). Thetask of the appellate
court isto determine whether the plaintiff has produced any evidence of probative forceto raisefact issues
on the materia questions presented. The gppellate court must consder dl of the evidencein thelight most

favorable to the party againgt whom the no-evidence summary judgment was rendered, every reasonable



inference must be indulged in favor of the nonmovant, and any doubts resolved in itsfavor. Qantel Bus.

Sys., Inc. v. Custom Controls Co., 761 SW.2d 302, 303-04 (Tex. 1988).

The Second Partial Summary Judgment

Wewill begin with the Greens: third and fourth issues, whereby they urge usto reversethe
digtrict court=s grant of the second motion for partid summary judgment.

Intheir third issue, the Greens contend that the district court erred in dismissing their cause
of action Abased on the breach of the duty of good faith and fair dedling which wasimplied from the lease
agreement.i. Specificaly, the Greens complain of Geminizs failure to pool their property with other
surrounding properties. The supreme court has expresdy rgected the incluson of a genera implied
covenant of good faith and fair dedling in Texas contracts. English v. Fischer, 660 S.\W.2d 521, 522
(Tex. 1983). Although such aduty may exist inafiduciary relaionship, the court has not enumerated aduty
of good faith and fair dedling when examining the duties implied in oil and gasleases. See Amoco Prod.
Co. v. Alexander, 622 SW.2d 563, 567 (Tex. 1983). To the contrary, Texas courts have
gpecifically held that unless the lease document itself creates in law a trust, or unless a
relationship of trust and confidence necessarily results from the lessor-lessee relationship, the
standar d of conduct of thelessee cannot be appr opriately categorized asfiduciary and thuscannot
giveriseto a duty of good faith and fair dealing. See Mangesv. Guerra, 673 SW.2d 180, 183-84
(Tex. 1984); Hurd Enters. Ltd. v. Bruni, 828 SW.2d 101, 108 (Tex. App.CSan Antonio 1992, writ
denied). Becausethe Greens have presented no evidenceto suggest the existence of afiduciary relationship
between themsealves and Gemini, we agree with Gemini that, asa matter of law, it owed no general
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duty of good faith and fair dealing to the Greens as a result of the parties oil and gas lease.
Applyingtheappropriatestandard of review for atraditional summary judgment, we concludethat
no fact issueexists. Cates, 927 SW.2d at 626; Nixon, 690 S.W.2d at 548-49. Thus, weuphold the
digrict court=sgrant of summary judgment and overrulethe Greens: third issue.

TheGreenscontend in their fourth issuethat thedistrict court erred in dismissng
their cause of action for fraud because they believe that Gemini made false r epr esentations of
material fact in obtaining the lease from them. To establishfraud, there must be a showing that:
(1) afalse material representation was made; (2) at the time the representation was made, the
speaker either knew the representation wasfalse or recklessly made it asa positive assertion
despite having no knowledge of thetruth; (3) the speaker intended that theother party would rely
on therepresentation; and (5) theother party relied on ther epresentation and suffered harm asa
result. Johnson & Higgins of Tex., Inc. v. Kenneco Energy, Inc., 962 SW.2d 507, 524 (Tex.
1998). A promiseto perform an act in thefutureamountsto fraud if the promiseismadewith the
intention to deceive the other party and with no intention of performing the promised act.
Spoljaricv. Percival Tours, Inc., 708 SW.2d 432, 434 (Tex. 1986). Because each of theelements
of fraud are necessary to sustain a cause of action, if Gemini can sustain a claim for Ano
evidencell summary judgment on any of theeements, wewill uphold thedistrict court:sjudgment.
See Johnson & Higgins, 962 SW.2d at 524.

At thetime of the district court=sorder, theonly evidencein therecord regarding

fraud consisted of testimony concer ning the Greens- conver sation with Gaffney in which Gaffney



allegedly stated that Gemini would either drill on their property or pool them with theldet well.
This conversation occurred three weeks after they signed the lease. The record shows that
before signing the lease, the Greens discussed only the price termswith Gemini. They do not
allege fraud on the basis that Gemini made false r epresentations about the price of the lease.
Additionally, the Greenstestified by deposition that no promisesor representationsweremadeto
them about drilling or pooling beforeor whilethey signed thelease. Thus, weagreewith Gemini
that no evidence was produced that the Greensréied upon a false statement by Gemini when
agreeingtosign thelease. A conversation that occur sthreeweeksafter aleaseissigned smply
cannot sustain the Greens- claim that Gemini madefalser epresentationstoinducethe Greensto
agreetothelease. Wethereforeuphold thedistrict court=spartial summary judgment dismissng

the claim of fraud and overrulethe Greens: fourth issue.

TheFirst Partial Summary Judgment

Intheir first issue, the Greensargue that the district court erred in dismissing Edsdl because
the didrict court failed to grant their motion for extension of time to supplement response and because fact
issues had been raised as to whether Edsel-srolein Gemini alowed them to piercethe corporateveil. The
Greens present their complaint about the district court=s failure to grant them an extenson asaprelude to
their argument that issues of fact had been raised to maintain an individua clam againgt Edsd. But the

Greens provide no legd authority for reviewing the district court-s denia of their motion for extenson of



time® Bare assertions of error, without citations to authority, waive error. Tex. R. App. P. 38.1(h);
Trenholmv. Radcliff, 646 S\W.2d 924, 937 (Tex. 1983); Schindler Elevator Corp. v. Anderson, 78
SW.3d 392, 409 (Tex. App.CHouston [14th Dist.] 2001, pet. filed); see also Fredonia Sate Bank v.
General Am. Life Ins. Co., 881 SW.2d 279, 284 (Tex. 1994) (appellate court has discretion to
waiveissuesduetoinadequatebriefing). Tothe extent that the Greensassert thiscomplaint asanissue,
it has been waived. Wewill thusreview therecord asit standsin our consideration of whether the district
court properly dismissed Edsd.

The Greens clam that Edsd is the dter ego of Gemini and thus should be ligble for the
actions of the corporation in defrauding them Ain obtaining the execution of their lease agreement andAin
misrepresenting materid facts concerning the production of the Isdt and Keng wdlsf Ther entireclam
hinges on Edsd:s status as shareholder and owner of Gemini.* In essence, the Greens urge atheory of
Apiercing the corporate vell@ in order to impose liability on Edsd as an individud. In response, Gemini

arguestha to prevail on this point the Greens must have evidence of actud fraud and that the Greenslack

% The Greens do not cite the Texas Rules of Civil Procedure, local rules or case law to indicate
what procedurd error the district court may have committed. They aso report intheir brief that the district
court denied their request when granting the first motion for partid summary judgment. The record,
however, does not reflect aruling on their motion.

* The Greens do not claim that Edsdl was persondly involved with their lesse.
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such evidence. Because the digtrict court's order does not specify the ground or grounds relied on for its
ruling, we will affirm the summary judgment if any of the theories Gemini advanced to the district court are
meritorious. See Carr v. Brasher, 776 S.W.2d 567, 569 (Tex. 1989).

Because this case involves an oil and gas lease, we gpproach the question of piercing the
corporate vell under the stlandardsfor contractua clams. See Tex. Bus. Corp. Act. Ann. art. 2.21A (West
Supp. 2003). Asaresult, the Greens not only must prove ater ego status, but dso must show that Edsdl
caused Gemini to perpetrate an actud fraud in obtaining the lease for the direct, persond benefit of Edsdl.
See Menetti v. Chavers, 974 SW.2d 168, 173-74 (Tex. App.CSan Antonio 1998, no pet.). Inthis
case, the Greens only assert that fraud occurred but offered no evidence in support of their clam. Smple
assertions cannot defeat ano-evidence motion for summary judgment. Becausewe havedready found that
the Greens: cause of action for fraud againgt Gemini was properly dismissed, we need not further determine
whether there existed evidence of fraud for purposes of the Greens: piercing theory.® We concludethat the

digtrict court correctly granted summary judgment in favor of Edsdl and thus overrule the Greens: fird issue

® Thebriefing in this case reflects confusion in thisareaof thelaw. While Gemini ssemsto arguea
common-law definition of fraud, the Greens vagudly argue wha amounts to a constructive fraud standard.
See Menetti v. Chavers, 974 SW.2d 168, 173 (Tex. App.CSan Antonio 1998, no pet.). The
congtructive fraud standard was important in the cases cited by the Greens. However, the legidature
amended the statute in 1993 and now requires ashowing of actua fraud. Tex. Bus. Corp. Act Ann. art.
2.21A (West Supp. 2003); Menetti, 974 SW.2d at 174. Even though the parties formed this lease
before 1993, the legidature provided that the amendment applied to obligations entered into before, on or
after the effective date of the amendment. See Act of May 2, 1993, 73d Leg., R.S,, ch. 215, ¥ 2.26, sec.
2.21A, 1993 Tex. Gen. Laws 418, 459-60.

® Wenotethat the district court granted summary judgment for Gemini on thefraud cause of action
in 2000, two and a haf years after the court granted summary judgment in favor of Edsdl. Certainly, the
Greenshad ample opportunity to discover evidence of fraud in that period of time. Becausewe decidethat

11



The Third Partial Summary Judgment

In their second issue, the Greens contend that the court-s order on the second motion for
summary judgment precluded the court from considering Geminizsthird motion for summary judgment. In
essence, the Greens claim that the district court erred by hearing amotion for partiad summary judgment on
issuesfor whichit had previoudy denied asmilar mation. They dso arguethat, evenif thedidrict court was
not precluded from cons dering Gemini=sthird motion, the digtrict court erred in dismissing the Greenssdam
for breach of implied covenant to reasonably administer the lease.

We must begin by considering whether the district court=s order on the second motion for
summary judgment was entitled to collatera- estoppel effect. Collatera estoppd precludesthe rdlitiggionaf
identica issues of fact or law that were actudly litigated and essentid to a judgment in aprior suit. Van
Dyke v. Boswell, GToole, Davis & Pickering, 697 SW.2d 381, 384 (Tex. 1985). Therefore, to
addressthisquestion, we must consider threefactors. (1) whether the partieswerefully heard, (2) whether
the court supported its decision with a reasoned opinion, and (3) whether the decison was subject to
appedal or wasin fact reviewed on appedl. Mower v. Boyer, 811 SW.2d 560, 562 (Tex. 1991).

Regardless of the first two factors, here an analysis of the digtrict court=s order under the
third factor reved sthat its summary judgment in thiscase wasinterlocutory. Anorder of summeary judgment

isinterlocutory if it isnot find and gopedable. Martinez v. Humble Sand & Gravel, Inc., 875 S.\W.2d

there was no evidence of fraud in 2000, we will not further discuss the question of whether there was
evidence of fraud in 1997 when the district court consdered the claim against Edsdl.
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311, 312 (Tex. 1994). To befinad and appedable, ajudgment or order must dispose of dl partiesand dll
issues. |d. Partid summary judgments are interlocutory and are not presumed to be final and gppeddble.
Id. (ating Mafrige v. Ross, 866 SW.2d 590, 591 (Tex. 1993)). Asaresult, atrid court hasthe authority
to change or modify a partid summary judgment order until the judgment becomes find. See Rush v.
Barrios, 56 SW.3d 88, 98 (Tex. App.CHouston [14th Dist.] 2001, pet. denied). The second partia
summary judgment order was clearly interlocutory. Becauseit granted summary judgment on four issuesin
the case but denied it for two, it did not dispose of dl partiesand issues. Asaresult, it was not find and
gppedable. Weagreewith Gemini that the digtrict court had the authority to modify the summary judgment
order in this case.

We now turn to whether either Gemini or the Greens were entitled to summary
judgment on the issue of breach of a duty to manage and administer the lease. When both sides
move for summary judgment, as the parties did in this case, and the digtrict court grants one motion but
denies the other, the reviewing court should review both Sdes summary judgment evidence, determinedl
questions presented, and render the judgment the district court should have rendered. Holy Cross Church
of God in Christ v. Wolf, 44 SW.3d 562, 566 (Tex. 2001).

The Greens base their clam of a breach of aduty to manage and administer the lease on
two grounds. Firg, they argue that Gemini had a duty to pool their lease with the leases of surrounding

properties.” Generdly, the duty to pool derivesfrom the duty to protect the leasehold from drainage rather

" APoolingd occurswhen alessee exercisesits contractua pooling authority to combinetractsfrom
two or more leases into a Sngle unit around an exising well. See Southeastern Pipe Line Co. v.
Tichacek, 997 SW.2d 166, 170 (Tex. 1999) (citing London v. Merriman, 756 S.W.2d 736, 739 n.1
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than from the duty to manage and administer thelease. See Southeastern Pipe Line Co. v. Tichacek, 997
S\W.2d 166, 170 (Tex. 1999); 1 Ernest E. Smith & Jacqueline Lang Weaver, Texas Law of Oil and Gas
" 5.3, .4(1998). Although both parties argued extensively asto whether there existed aduty to pool in
this case, neither party specificaly cited authority that the duty to pool should be considered derivetive of
the duty to manage and administer thelease. Furthermore, because the district court denied both motions
for summary judgment on the drainage claim and alowed it to go to trid, we need not consider the duty to
pool in the context of the duty to manage and administer the lease®

Next, the Greensdam Gemini failed to seek favorable adminidrative action, though they do
not specify intheir pleading what adminidrative action Gemini should have ettempted. At thevery leedt, the
duty to seek adminigrative relief describes aduty of the lessee to seek regulatory permits and to seek
exceptionsto adminigrative rulesregulating oil and gas production. See Amoco, 622 SW.2d at 570. The
gandard of care in testing performance of the duty to seek adminigrative relief is that of a reasonably
prudent operator under smilar facts and circumstances, and alack of probability of success may excusea

reasonably prudent operator from making these attempts. Id. Normadly, ajury should determine if a

(Tex. App.CCorpus Christi 1988, writ denied). Pooling is a common protective measure employed to
satisfy the duty to protect theleasehold from drainage. 1d. The primary legd consegquence of poolingisthat
production and operation anywhere on the pooled unit aretreated asif they have taken place on each tract
withintheunit. 1d. (dting Southland Royalty Co. v. Humble Oil & Ref. Co., 249 SW.2d 914, 916 (Tex.
1952). Thus, therecan nolonger be drainage of theindividua leases by aunit wel, only drainage of the unit
by wellslocated outsde the unit. 1d. (citing Southland, 249 SW.2d at 916).

8 In addition, the lease expresdy renunciated an obligation to pool. Therefore, even if aduty to
pool could derive in this case from a duty to manage and administer the lease, we would sill have to find
that noimplied duty to pool exiged inthislease. SeeYzaguirrev. KCSResources, Inc., 53 S.W.3d 368,
373 (Tex. 2001).
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reasonably prudent operator would have sought adminigrativerdief. 1d. However, in Amoco, theplantiffs
specificaly pleaded that the defendant drilling company should have gpplied for spacing exceptions to
Railroad Commission drilling regulaions. 1d. at 569. Thus, Amoco indicatesthat anessentid dementtoa
clam of breach of aduty to seek adminigrative relief isapleading of the type of relief a prudent operator
would have considered before putting the question before the jury. Id.

Here, the Greens do not specify what adminidrative relief Gemini could have sought. As
Gemini points out, it Adid not breach any duty to the Greens because it never needed an exception to any
rules or regulations of the Texas Rallroad Commisson or any other adminigtrative agency, and the Greens
never claimed that Gemini needed an exception.§” Thus, the Greensfail to dlege an essential dement of the
duty. Because the Greens offer no other grounds for a cause of action under the duty to manage and

administer the lease, we overrule their second issue.

The Greens Expert Witnesses

TheGreensarguein their fifth issuethat the didtrict court improperly limited thetestimony of
their expert, Smith. The Greens assert that the digtrict court should have alowed Smith to testify asto a
requirement to pool, a requirement to provide compensatory royalties, and a requirement to release the
lease. The admission or exclusion of evidenceis committed to thetrid courtssound discretion. See City

of Brownsville v. Alvarado, 897 SW.2d 750, 753 (Tex. 1995). This determination will not be

° In fact, Smith, the Greens own expert, stated that Railroad Commission field rules allowed
flexibility in the creation of units. Gemini, according to Smith, did not need to seek any adminidrative relief
to include the Greens: lease in dther the Keng or Isdt units, the remedy the Greens would have been
seeking.
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overturned absent a clear abuse of discretion. National Liab. & Firelns. Co. v. Allen, 15 SW.3d 525,
527-28 (Tex. 2000); Alvarado, 897 SW.2d at 753; Waldrep v. Texas Employers Ins. Assn, 21
SW.3d 692, 703 (Tex. App.CAustin 2000, pet. denied). A trial court abusesitsdiscretion when it
actsin an unreasonable and arbitrary manner, or when it acts without reference to any guiding
rulesor principles. Beaumont Bank, N.A. v. Buller, 806 S.W.2d 223, 226 (T ex. 1991); Waldrep, 21
SW.3d at 703.

When the Greens offered Smith as an expert, the court determined that he was
certified as an expert only for his knowledge in the field of petroleum engineering, not for
knowledge of the law or Railroad Commission regulations. The court then examined him to
determine the content of his testimony in each of these areas and heard argumentsfrom both
parties. In examining the case law, the court decided that arequirement to pool, a requirement to
provide compensatory roydties, and a requirement to release the lease were legal not factual
questionsX® Thedigtrict court primarily relied on Amoco to concludethat only two factual issues
existed for a petroleum engineer expert witness: (1) whether substantial drainage occurred and,

(2) if so, whether a reasonably prudent operator could have drilled an offset well with a

19 Firgt, the district court determined that Texas|aw does not provide for compensatory royalties,
as a duty to provide compensatory duties would stand opposite to the reasonably prudent operator
standard. Amoco Prod. Co. v. Alexander, 622 S.W.2d 563, 572 (Tex. 1983). Second, the didrict court
consdered the question of pooling and heard from Smith that he would only tetify about amending the
exiging unitsto include the Greens: leasein another unit. The court concluded that testimony about pooling
would concern only legd questions. 1d. Findly, the court concluded that releasing the lease was alegd
matter concerning theleaseitsdf and not afactud question within Smithrsrealm of expertise asapetroleum
enginesr.
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reasonable expectation of profit. 622 SW.2d at 568. Ther efore, it excluded Smithestestimony as
to other matters. Wefind thedistrict court=sreading of Amoco to bereasonable. In reviewing
therecord, then, wefind that thedistrict court did not act in an unreasonableor arbitrary manner,
and we thusoverrulethe Greens: fifth issue.

The Greens argue in their sixth issue that the digtrict court erred when it excluded the
testimony of Williams concerning drainage because it improperly characterized Williams, an oil and gas
operator, as alay witness rather than an expert witness. A court can properly restrict the testimony of a
witness to factud mattersif the witness is not designated as an expert during discovery. Tex. R. Civ. P.
194.2; Vingcard A.S. v. Merrimac Hospitality Sys., Inc., 59 SW.3d 847, 856 (Tex. App.CFort Worth
2001, pet. denied). Here, the Greens sought to have Williams testify that he had considered leasing the
Greens: property after the expiration of Gemini=slease but ultimately did not lease the property because of
determinations he had made concerning possible drainage of the property. The digtrict court limited his
testimony to his decison not to lease the property and excluded his opinion testimony as to possible
drainage because the Greens had not offered him as an expert witness during discovery. We hold that the

court:sruling concerning Williamswaswithin its discretion, and therefore overrule the Greens: sixthissue™

Gemini=s Expert Witnesses

" The Greensraisein their sixthissuetwo additiona points. First, they arguethat the district court
erred in permitting Gemini=s experts to testify about certain documents not produced during discovery.
Becausethey raisethiscomplaint againin their seventh issue, we will not addressit here. Second, they Sate
that the digtrict court erred in Alimiting the testimony of James Edsd, @ the brother of Robert Edsel and a
former Gemini employee. Becausethe Greensdo not further discussthispoint intherr brief, itiswaived and
we will not congder it.
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Inthelr seventhissue, the Greensarguethat the district court improperly failed to disqualify
the three expert witnesses offered by Gemini: Edsd, Carver, and Wagner. In the dternative, they argue
that the digtrict court should have limited the experts: testimony, should have limited the documents upon
which the experts could rdly, or should have permitted the Greens to conduct a voir dire of the experts
under rule 705(b) of the Texas Rules of Evidence.

Fird, the Greens argue that the didrict court should have disqudified Gemini=s experts
becausetheir professiond relationshipswith Gemini mided thejury.? See Tex. R. Evid. 403. Wedisagree.

The court heard testimony regarding the qudifications of each of the experts outsde of the presence of the
jury. Edsd tedtified from his experience as a drilling operator in the Giddings (Austin Chalk 3) Fied.
Wagner is a petroleum geologist who worked professonaly examining wells on Ste, dso in the Giddings
(Austin Chak 3) Fidd. Carver isapetroleum engineer with experiencein drilling horizonta wells. Each of
these witnessestedtified about hisformer or current relationship with Gemini. Eachtegtified within hisaress
of expertise. The Greenshad full opportunity to cross-examine each of thewitnessesinfront of thejury and
to dicit testimony concerning their rdationships with Gemini. We hold that the district court did not abuse
its discretion by dlowing Gemini=s expert witnesses to testify.

Next, the Greensclam that the district court should havelimited the testimony of each of the

witnesses. However, the Greens do not cite to passages of testimony that were improper or argue why

12 Edsd isthe president and owner of Gemini. Carver and Wagner are both former employees of
Gemini.
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those sections of testimony may have beenimproper. We congder thisargument inadequately briefed and
thuswaived. See Tex. R. App. P. 38.1(h).

Third, the Greensargue that the district court should havelimited the documentsuponwhich
the expertsrelied. In support of thisargument, the Greensrefer to the use of areport of reserve estimates
and drainage calculations for the Keng and Isdt wells prepared and used by Carver. The Greens
established on the record that Carver had not submitted the report to them prior to his
appearance in court, but the Greens did not object to him referencing the report during his
testimony. Topreserveacomplaint for appellatereview, aparty must present tothetrial court a
timely request, motion, or objection, state the specific grounds therefore, and obtain a ruling.
Tex. R. App. P. 33.1(8)(1)(A); Holland v. Wal-Mart Stores, Inc., 1 SW.3d 91, 94 (Tex. 1999).
Therefore, wefind that the Greensdid not preservethis complaint.

Lastly, the Greensarguethat thecourt improperly denied them the oppor tunity to

conduct a voir dire of Geminizs expert witnesses. See Tex. R. Evid. 705(b).** For ustoreverse

13 Wenote herethat the language of the ruleis permissve and not mandatory in acivil context. The
rule provides:

Prior to the expert giving the expert's opinion or disclosing the underlying
factsor data, a party against whom the opinion isoffered uponrequest ... . in
acivil casemay . .. bepermitted to conduct avoir direexamination directed
to the underlying facts or data upon which the opinion is based.

Tex. R. Evid. 705(b) (emphasisadded). The caselaw isunclear asto standards of review for rule 705(b)
rulings in a avil context, and none of the cases cited by ether party in ther briefs addresses this rule.
Because we ultimately find that the Greens do not show in what way the court=s denid of their request
affected their case, we do not reach this problem.
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the trial court on this point, we must find an error that probably caused the rendition of an
improper judgment. Tex. R. App. P. 44.1(a)(1). The Greensdo not arguein their briefswhich
statements they would have sought to exclude from the jury had they had the opportunity to
conduct avoir dire. They alsodo not arguehow any error wemay find her e affected thejudgment
inther case. Asaresult, wehavenobassuponwhichtoreview thedistrict court-sdecison. We

overrulethe Greens: seventh issue.

Jury Charge

Intheir eighth issue, the Greens attack the first question submitted to the jury in the charge

of the court. The question gppeared as follows:

Quedtion No. 1

After October 30, 1992, did Gemini breach its duty to protect the Greens: lease
from drainage?

Gemini breached its duty to protect the Greens: lease from drainage only if (1) the

drainage from the Greens: lease was substantial and (2) a reasonably prudent operator
would have acted to prevent the drainage.

A reasonably prudent operator would have acted to prevent the drainage only if the
vaue of the oil and gas reasonably expected to be recovered by drilling awedl on the
Greens: property would have equaled the reasonably expected costs of drilling and
producing and marketing the oil and gas plus areasonably expected profit to the operator.
Firdt, the Greens argue that the form of the question was improper because it posed a question of law by
asking the jury to determine if there was a breach of the duty to protect from drainage. The Greens cite

Emmord:s, Inc. v. Obermiller for the proposition that the use of the word Abreachf in a jury charge
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necessarily renders the charge improper for asking a question of law. 526 SW.2d 562, 566 (Tex. Civ.
App.CCorpus Christi 1975, writ ref=d n.r.e)). In response, Gemini argues that under the broad-form
submission preference of Texas courts, the charge correctly outlined a question of fact for the jury.

A tria court has discretion to submit issues broadly to thejury. Tex. R. Civ. P. 277. In
addition, the Texas Supreme Court urgestria courtsto take advantage of this discretion and to submit the
controlling issues in acasein broad form so asto smplify ajury-schore. See Harris County v. Smith, 96
S.W.3d 230, 235-37 (Tex. 2002) (reaffirming supreme court=s Afundamental commitment( to broad-form
submission); Island Recreational Dev. Corp. v. Republic of Tex. Sav. Assn, 710 SW.2d 551, 555
(Tex. 1986). Thetria court may give such information and definitions which are proper. Tex. R. Civ. P.
273. Thetria court may dso uselegd termsin broad form submissonsto identify the sngle issue that the
jury needs to determine. See Keech v. Kroger Corp., 845 SW.2d 262, 266 (Tex. 1992) (approving
submission of generd negligence question to jury when accompanied by appropriate ingtructions); Cabot
Corp. v. Brown, 754 SW.2d 104, 108 (Tex. 1987) (approving submission of broad legd issue that
includes combination of eements when broad issueis controlling question).

Here, the single factud issue that existed was whether there was a breach of aduty, not a
legd question of the existence of aduty. The didtrict court carefully submitted with this factua issue the
elements that the jury would need to examine to make that determination: the two factual eementswhich
would determine the answer to that question and a definition of Areasonably prudent operator.i Our
examination of the charge leads usto conclude that the district court constructed aquestion which outlined
the rlevant factud issuesin broad form and offered rdevant definitionsto aid the jury in its determination.
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We refuse to find that the word Abreach, @ taken out of the context of the charge as awhole, would defeat
thevdidity of thecharge. See Keech, 845 S.W.2d at 266; Cabot Corp., 754 SW.2d at 108. Asaredult,
we agree with Gemini that the question was gppropriate in form.

Next, the Greens argue that the jury question was flawed in its definition of Areasonably
prudent operator.; The Greensassart that the didirict court erred in two ways: infailing to include pooling
as an dternate means of measuring the duty and in including the eement of profit as an dement for the
plantiffs to prove. We disagree. An action on a lesseess duty to protect the leasehold from drainage
requires proof (1) of substantid drainage of the lessor=s land and (2) that a reasonably prudent operator
would have acted to prevent that substantial drainage. Amoco, 622 SW.2d at 568. No duty existsunless
the vaue of ail or gas that can be recovered equals the cost of adminisirative expenses, drilling or re-
working and equipping a protection well, producing and marketing the oil or gas, and yields areasonable
expectation of profit to thelessee. 1d. Then, if aduty doesexist, alessee may employ various methodsto
satisfy its duty to protect the leasehold from drainage, depending on the circumstances. 1d. Oneof these
methods may be to exerciseits contractua pooling authority and combine tracts from two or more leases
into asngle unit around an existing well. Tichacek, 997 SW.2d at 170. However, if no duty exists, there
can be no breach and therefore no duty to pool can arise. The cost of drilling awell stands as one factor
among many that areasonably prudent operator would cong der when confronted with thefinancia question
of what to do with aparticular lease. The question of pooling arisesonly after afact-finder has consdered
the cost factor and determined that a duty exigts. A failure to pool is not itself afactor in determining the
existence of aduty to protect the leasehold from drainage.
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The jury charge in this case mirrors the language of Amoco. 622 SW.2d at 568. It
establishes that the cost of drilling awell isan important factor in determining aviolaion of the reasonably
prudent operator standard. Id. Thus, it accurately reflects the legal standards of the duty to protect the
lease from drainage. As aresult, it would be ingppropriate for the jury to consider pooling before or in
conjunction with the question of whether there has been abreach of the duty to protect the leasehold from
drainage. Becausethejury found that no duty was breached, the question of aduty to pool need not arise.

Findly, the Greens argue two further flawsin thejury charge: (1) that it failed to state the
question of whether substantial drainage occurred, and (2) that it incorporated by reference an inferentia
rebuttal issuein violation of rule 277 of the Texas Rules of Civil Procedure. To preserveerror, partiesmust
make al objectionsto the jury charge before the charge is read to the jury; al objections not so presented
arewaived. SeeTex. R.Civ. P. 272; Tex. R. App. P. 33.1(a). Anobjecting party must point out distinctly
the obj ectionable matter and the grounds of the objection. See Tex. R. Civ. P. 274. For an objectionto be
vaid, the party must make the court aware of the complaint, timely and plainly, and obtain aruling. See
Sate Dep-t of Highways & Pub. Transp. v. Payne, 838 SW.2d 235, 241 (Tex. 1992). At trid, the
Greens did not object to the jury charge on ether of these grounds. Thus, they have not preserved their
objection to the jury charge on the basis of substantid drainage or the presence of an inferentia rebuttal
issue and we do not consider elther of these arguments. We overrule their eighth issue.

In their ninth issue, the Greens argue that the didrict court erred in faling to submit their

proposed charge to the jury. However, the Greens cite no legal authorities as abasis for their complaint.
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They offer nolegd andysisof the points. Under these circumstances, we conclude that they havefalled to

adequately brief these errors. Tex. R. App. P. 38.1(h). Thus, we overrule their ninth issue.

Outside I nfluence

In their tenth issue, the Greens argue that jury misconduct arose because of outside
influencesonthejury. Gemini respondsthat the evidence of outsideinfluence only includes acomment one
of the jurors made after the jury had agreed on a verdict and so does not amount to evidence of outsde
influence. We agree with Gemini.

If aparty showsthat misconduct by thejury occurred, that the misconduct was materid and
that, based on thewholerecord, it probably resulted in harm, that party can obtain anew trid. Tex. R. Civ.
P. 327(a); Golden Eagle Archery, Inc. v. Jackson, 24 SW.3d 362, 372 (Tex. 2000). Theruleallows
jurors to testify about outside influences on their deliberations. Tex. R. Civ. P. 327(b). An Aoutside
influencel emanates from sources other than the jurors themsalves and so does not include opinions or
experiencesthat individua jurorsmay offer while participating in deliberations. Golden Eagle Archery, 24
S.W.3d at 370. ADdiberationsi meansthe formd jury ddiberationsCthe stage in trid after the court has
charged thejury but beforeit hasreturned averdict. Tex. R. Civ. P.287, 327; Golden Eagle Archery, 24
SW.3d at 371.

The Greensoffer evidence of jury misconduct in theform of question-and-answer fidavits
submitted by three of thejurors. Specifically, they point to the answersto one question that they posed to

jury members after trid:

24



After the vote was taken did you hear another juror say that he had hisland leased and dll

your rights had to be expressy written in the lease?
Two jurors answered in the affirmative® The Greens argue that the juror=s comment amounted to jury
misconduct.” Whatever statement was made or opinion offered during thejury ddliberations, the evidence
reflects that it came from one of the jurors. Asaresult, it cannot be described as an Aoutside influenceli

Golden Eagle Archery, 24 SW.3d a 370. Because the Greens present no other evidence of jury

misconduct, we overrule thar tenth issue.

CONCLUSION
For the reasons st forth above, we overrule the Greens: issueson gpped. Weaffirmthe

judgments of the digtrict court.

W. Kenneth Law, Chief Jugice

Before Chief Jugtice Law, Jugtices B. A. Smith and Puryear

1 The record contains the affidavits of three jurors. One juror answered Ayesi and added that
another juror Asaid he had one year optionsin his leases o that if acompany had not drilled in ayear he
could dways get out of the leasei Another juror answered Ayes.)i The third answered Ano.(

> The Greensintend to argue either that one juror had opinions thet influenced the ddliberations
and the source of those opinions was reveded after deliberations or that the statement itsdf was made
during deliberations. Because both posshilities result in an andyss of an dleged influence during
ddiberations, the rule 327(b) approach applies.
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Affirmed

Filed: May 1, 2003
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