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Appdlant Charles Anthony Smith gpplied for a loca recording agent:=s license with the
Commissioner of Insurance. Following an adminidrative hearing, the adminidrative law judge
recommended granting the license, but the Commissioner disagreed and signed an order denying Smithrs
goplication. Smith sought judicid review in the district court, which affirmed the Commissioner=s decision.
In thisgpped, Smith primarily chalengesthe Commissioner=s consideration of two prior felony convictions
in assessing Smithes fitness for licensure and argues that the Commissioner=s order is not supported by
ubgtantid evidence.  We overrule Smiths issues and affirm the digtrict court=s judgment and the

Commissoner=s order.



BACKGROUND

Smith filed an gpplication with the Texas Department of Insurance (the Department) for a

local recording agent=slicense. The Department staff denied the gpplication, and Smith requested ahearing.
On December 14, 1998, a hearing was held before an adminigrative law judge with the State Office of

Adminigrative Hearings. The Department-s staff recommended denid of Smittrs gpplication based on
Smithrs two felony theft convictions in 1974 and his falure to complete court-ordered restitution. The
convictions semmed from Smithrs role as president of Vehicle Warranty Corporation, an entity that sold
service contractsrelating to motor vehicles. Thetheft involved the sale of an unauthorized insurance product
that defrauded at least 56 dderly victims of more than $37,000. Smith was sentenced to five years
imprisonment for one conviction and ten years: probation for the other. Thetria court dso found thet Smith
Adong with others, hastaken part in numerous other smilar and related offensesinwhich the ederly victims
have been unlawfully and crimindly deprived of their money.f Consequently, the court ordered Smith to
pay $15,000 in restitution to 56 listed individuals and families." Smith was released from custody in 1977.
Evidence offered during the hearing demongtrated that Smith has paid only $1,326 in restitution. Smith
testified that amotion to revoke his probation for failure to pay restitution was filed, but was unsuccessful.
Smith further stated that his only other crimina convictions were for traffic tickets and afirst offense for

driving while intoxicated.

! The sentencing order included an attachment listing 56 individual swho were the victimsof Smithys
crimina conduct. Thetota amount owed to dl of thevictimswas $37,138. Smithwas ordered to pay only



$15,000 of that total.



Smith dso tedtified that he is currently in the red estate business and in the bail bonding
business. He applied for the local recording agent:slicenseto expand hisbail bonding business, hesaid he
does not intend to enter the generd insurance business.

After thehearing, the AL Jfiled aproposd for decision in which he recommended granting
Smithrs gpplication for an agent=slicense. The ALJreasoned that athough Smittrstheft convictionsrelate
directly to the fiduciary duties and responghilities of an insurance licensee, the 25 yearsthat have e gpsed
ance the convictions and Smithrs gainful employment since being released from prison outweighed the
seriousnessof hiscrimind activity. The ALJrdied on thefactorsset forth in article 6252- 1.3c, section 4(c)
of the revised civil statutes in reaching his decision.? See Tex. Occ. Code Ann. ™ * 53.022, .023 (West
2003). The ALJ further noted that although Smittrs failure to pay the full amount of the court-ordered
restitution is a serious matter, the prosecutor=sunsuccessful attempt to revoke Smithes probation based on
hisfailure to pay restitution rendered the fulfillment of the restitution requirement Asomewhat ambiguous.i
The ALJ found that the negative implications of Smithrs fallure to pay restitution are Aoutweighed by the
remoteness of the entire episode and [ Smithrs] long-standing and successful returnto society.f Insum, the
ALJfound Smithto be presently fit to belicensed asaloca recording agent. The ALJsubmitted proposed

findings of fact and conclusons of law, dong with the proposal for decision that the license be granted.

> SeeAct of May 19, 1981, 67th Leg., R.S,, ch. 267, " 1, 1981 Tex. Gen. Laws 694, 694. This
statute was codified. See Act of May 13, 1999, 76th Leg., R.S,, ch. 388, " 1, 1999 Tex. Gen. Laws
1431, 1447. For convenience, we will cite to the current occupations code sections.



The Commissioner rgjected the proposa for decision and denied Smithrsagpplicationfor an
agent:slicense. In his order, he modified two of the AL Js proposed findings of fact and two proposed
conclusons of law, reasoning that the ALJ had misinterpreted the applicablelaw. Smith filed amotion for
rehearing, which was overruled by operation of law.

Smith gppeded the Commissoner-sdecisonto thedigtrict court. Following ahearing, the
district court concluded that the Commissioner properly exercised his satutory authority in modifying the
ALZs proposed findings of fact and conclusions of law and in concluding that Smithes prior convictions
related to his present fitness for licensure. The court therefore affirmed the Commissioner=s order.

By six issues, Smith gpped sfrom the district court=sjudgment affirming the Commissoner=s

order.

DISCUSSION

Substantial Evidence Review

The Commissioner=sdecision is subject to review under the substantial evidencerule. See

Tex. Gov:t Code Ann. * 2001.174 (West 2000).2 Under thisrule, the reviewing court presumes that the

% The reviewing court may reverse the Commissioner=s determination only if the appellant:s
subgtantive rights have been prejudiced because the Commissioner=sAfindings, inferences, conclusions, or
decisond) are:

(A) inviolation of aconditutiona or atutory provison;
(B) inexcessof the agency:s statutory authority;

(C) made through unlawful procedure;

(D) dfected by other error of law;



Commissioner=s order is supported by substantia evidence, and the gppedling party has the burden of
overcoming thispresumption. See Sportscoach Corp. of Am. v. Eastex Camper Sales, Inc., 31 SW.3d
730, 733 (Tex. App.CAustin 2000, no pet.). The court reviewsthe Commissioner=slegd conclusonsfor
errorsof law and hisfindings of fact for support by substantia evidence. H.G. Sedge, Inc. v. Prospective
Inv. & Trading Co., 36 SW.3d 597, 602 (Tex. App.CAustin 2000, pet. denied). The Commissioner=s
findings are reviewed to determine whether the evidence in its entirety is sufficient that reasonable minds
could have reached the conclusion that the Commissioner must have reached to judtify his decison. 1d.
(dting Texas State Bd. of Dental Exan¥rsv. Szemore, 759 SW.2d 114, 116 (Tex. 1988)). The court
may not subgtitute itsjudgment for that of the Commissioner asto theweight of the evidence. Locklear v.
Texas Deprt of Ins., 30 SW.3d 595, 597 (Tex. App.CAustin 2000, no pet.) (citing Mirelesv. Texas
Dept of Pub. Safety, 9 SW.3d 128, 131 (Tex. 1999); Public Util. Comnenv. Gulf States Util. Co.,
809 SW.2d 201, 211 (Tex. 1991)). The evidence in the record may actualy preponderate against the
Commissioner=s decision, yet satisfy the substantial evidence standard. H.G. Sedge, 36 S.W.3d at 602.

The true test is not whether the Commissioner reached the correct concluson but Awhether some

(E) not reasonably supported by substantia evidence considering the reliable and
probative evidence in the record as awhole; or

(F) abitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.

Tex. Gov:t Code Ann. " 2001.174(2) (West 2000). Each of thesegroundsfor reversa presentsaquestion
of law, which we review de novo. See Texas Deprt of Transp. v. Jones Bros. Dirt & Paving
Contractors, 24 S\W.3d 893, 898 (Tex. App.CAustin 2000), rev=d on other grounds, 92 S.W.3d 477
(Tex. 2002).



reasonable basis exigts in the record for the action taken by the [Commissioner].§ State v. Public Util.
Comnen, 883 SW.2d 190, 204 (Tex. 1994); accord Meier Infiniti Co. v. Motor Vehicle Bd., 918
SW.2d 95, 98 (Tex. App.CAusdtin 1996, writ denied). Findly, the Commissoner=s decison should be
reversed only if the party challenging the decision demonstrates that the absence of substantia evidence has

prejudiced the party-s substantid rights. Locklear, 30 S\W.3d at 597.

Consideration of Criminal Convictions
Asapreiminary matter, Smith arguesthat the Commissioner erred in considering his 1974
crimind convictionsin evauating his present fithessfor licensure; he clamsthe convictionswere too remote
to be considered. The Commissioner may disqudify aperson from receiving alicense on the grounds that
the person has been convicted of a felony tat directly relates to the duties and responsbilities of the
licensed occupation. Tex. Occ. Code Ann. * 53.021 (West 2003). Thelegidature has provided anumber
of factorsthat the Commissioner must consider in determining whether acrimina conviction directly relates

to the licensed occupation:

(1) the nature and seriousness of the crime;

(2) therdationship of the crime to the purposes for requiring a license to engage in the
occupation;

(3) the extent to which alicense might offer an opportunity to engage in further crimind
activity of the sametype asthat in which the person previoudy had beeninvolved; and

(4) therdationship of the crimeto the ability, capacity, or fitnessrequired to perform the
duties and discharge the responsbilities of the licensed occupation.



Id. * 53.022. In addition to these, the legidature has listed severd factors for determining the fitness of a
person who has been convicted of a crime to perform the duties and discharge the respongbilities of the

licensed occupation:

(1) theextent and nature of the persorrs past crimind activity;

(2) theage of the person when the crime was committed;

(3) theamount of time that has elgpsed since the persoreslast crimind activity;

(4) theconduct and work activity of the person before and after the crimind activity;

(5) evidence of the persores rehabilitation or rehabilitative effort while incarcerated or
after rdlease; and

(6) other evidence of the persorrs fitness, including letters of recommendetion. . . .
Id. * 53.023(8). The statute specifies from whom the letters of recommendation should be provided:
(A) prosecutorsand law enforcement and correctiond officerswho prosecuted, arrested,
or had cugtodid respongbility for the person;

(B) the shexiff or chief of police in the community where the person resides; and

(C) any other person in contact with the convicted person.

Id. * 53.023(8)(6). The person seeking the license hasthe responsibility, to the extent possible, to obtain
and provide to the Commissioner the letters of recommendation from prosecutors, law enforcement, and
correctiond officers, asrequired by section 53.023(a)(6)(A). Id. * 53.023(b). Inadditionto providingthe
letters of recommendation, the license gpplicant must furnish proof in the form required by the

Commissioner that he has:



(1) maintained arecord of steady employment;
(2) supported the applicant=s dependents,
(3) maintained arecord of good conduct; and
(4) padadl outstanding court costs, supervision fees, fines, and restitution ordered in any
crimina case in which the gpplicant has been convicted.
Id. * 53.023(c).

The legidature has adso directed licensng agencies to issue guiddines rdating to ther
practices, the guidelines must Sate the reasons a particular crime is considered to relate to a particular
license. 1d. " 53.025 (West 2003). Accordingly, the Department has devel oped guidelinesfor determining
the consequences of acrimina conviction in relaion to the granting of alicenseto sdl insurance. See 28
Tex. Admin. Code "" 1.501-.502 (2003); Locklear, 30 SW.3d at 598. The guidelines specify that
crimesinvolving mord turpitude, such asfraud, dishonesty, and the mishandling of funds, are considered of
primeimportancein determining fitnessfor licensure by the Department. 1d. * 1.502(a). Thereason these
particular crimesreaeto insurance licensesisthat the Specia nature of the relationship between insurance-
related entities and the public, coupled with the varied nature of insurance and insurance-rel ated products,
requires that licensees be honest, trustworthy, and reliable. 1d. * 1.502(a)(1). The Department=srules
includethe exact samefactorslisted in sections 53.022 and 53.023 of the occupations code, which apply to
gpplicants who have been convicted of feloniesinvolving mord turpitude. Seeid. * 1.502(b). Therues
specify that the Department will not issue a license to an gpplicant who has been convicted of a felony
involving mora turpitude unless the Commissioner firs finds that the factors listed in sections 53.022 and

9



53.023 of the code and in the Department=srules outweigh the serious nature of the feony conviction when
viewed in light of the occupation being licensed. 1d. * 1.502(a)(3)(C).

The Department:s rules include one additiond factor not found in chapter 53 of the
occupations code. The rule provides that dthough any felony or misdemeanor may be considered by the
Department in determining whether to grant a license, aconviction that istoo remote, or for some other
reason does not congtitute probative evidence, will not be considered. Id. * 1.502(c). Relying onthisrule,
Smith argues that his crimina convictions were too remote as a matter of law to congtitute probative
evidence, and the Department thus faled to comply with its own rule by consdering Smithrs fdony
convictions in determining whether to issue him alicense,

Whether the Department failed to follow its own rules presents a question of law. BFI
Waste Sys. of N. Am., Inc. v. Martinez Envtl. Group, 93 SW.3d 570, 575 (Tex. App.CAustin 2002,
pet. filed) (citing Sonic Drive-Inv. Hernandez, 797 S.W.2d 254, 255 (Tex. App.CCorpus Christi 1990,
writ denied)). Generally, we construe agency rules, which have the same force and effect as satutes, inthe
same manner as satutes, striving to give effect to the agency-sintent and following the plain language of the
ruleunlessitisambiguous Id. (ating Rodriguezv. Service LloydsIns. Co., 997 SW.2d 248, 254 (Tex.
1999); H.G. Sedge, 36 SW.3d at 603). If the rule isvague or ambiguous, however, wewill defer to the
agency-sinterpretation unlessit is plainly erroneous or incong stent with the language of therule. Id. (ating
H.G. Sedge, 36 SW.3d at 604). ABecauseit representsthe view of the regulatory body that drafted and
adminigers the rule, the agency interpretation actudly becomes a part of the rule itsdlf.( Id. at 575-76

(ating McMillan v. Texas Natural Res. Conservation Commnen, 983 SW.2d 359, 362 (Tex.

10



App.CAustin 1998, pet. denied)). If the agency falsto follow the clear, unambiguous language of itsown
regulaion, we reverse its action as arbitrary and capricious. Rodriguez, 997 SW.2d at 255.

Generdly, the rules addressing the effect of crimina conduct on license gpplicants were
promulgated to implement chapter 53 of the occupations code. 28 Tex. Admin. Code ™ 1.501. Therules
do not define what is consdered Atoo remote.f)f§ The Commissioner=s postion is that a 25-year-old
conviction that isdirectly related to the occupation for which an gpplicant seeksalicenseis not too remote
to be conddered during the licensing process. Smith countersthat before the Commissioner can determine
whether the conviction directly relates to the licensed occupation, he must first determine whether the
conviction istoo old; he ingsts that a 25-year-old conviction istoo old as amatter of law. In light of the
Department=sexpressed intent of ensuring that licensees are trustworthy and reliable, we cannot say thet the
Commissioner=s cons deration of two 25-year-old convictionsthat involved the defrauding of dderly victims
through the sde of an unauthorized insurance product amounts to an erroneous interpretation of the
Department:s rules or is incongstent with the plain language of the rules. We refuse to congtrue the
Department=s rules to bar consderation of Smithrs prior convictions as amatter of law.

Smith relies on an attorney genera-sopinionin support of hiscontention that any 25-year-
old conviction istoo remote to be considered by the Department in assessing hisfitnessfor licensure. See
Op. Tex. Atty Gen. No. H-441 (1974). Although entitled to due consideration, attorney-genera opinions
arenot binding on courts. City of Fort Worth v. Cornyn, 86 SW.3d 320, 328 (Tex. App.CAusin 2002,
no pet.). Furthermore, the opinion to which Smith citesis a 1974 opinion addressing a county bail bond

board:s authority to consder convictions in issuing licenses; the applicable statute was Slent as to what

11



effect a conviction should have on the board:s licenang decison. Thus, theopinionisfactudly and legdly
distinguishable from the case before us and is not controlling.* Accordingly, we hold that the Department
was not bound by the atorney genera=sopinionin interpreting itsown rules and determining whether these

particular felony convictions were too remote to be consdered. We overrule Smithrs second issue.

Substantial Evidence

Having determined that Smithrs felony convictions condtitute probative evidence of his
present fithess for licensure, we may consder the convictions in determining whether substantial evidence
exigsintherecord to support the Commissioner-sdecision. The Commissioner found that Smith wastwice
convicted of felony theft rdating to his activity as presdent of Vehicle Warranty Corporation; the
corporation sold unauthorized insurance products and defrauded 56 elderly victims of over $37,000. Asa
result of his convictions, Smith was ordered to make partid restitution of $15,000 among the 56 victims.
The Commissoner acknowledged in his findings tha in the 25 years that have dgpsed snce Smith
committed the theft, Smith has engaged in no other criminal activity other than a firs-offense arrest for
driving while intoxicated. Although Smith has shown some evidence of rehabilitation, as evidenced by his

successful business ventures, he paid only $1,302 of the $15,000 in court-ordered retitution to hiselderly

* We note that contrary to Smitt¥sinterpretation of the opinion, the attorney generd stated that a
20-year-old conviction that is specificdly related to the characteristics required of license gpplicantsandis
accompanied by evidence of lack of reformation may not betoo remoteto be considered by acounty ball
bond board in determining whether to issue alicense. Op. Tex. Att:y Gen. No. H-441.

12



victims. The Commissioner dso noted that Smith had not provided other evidence of present fitness, such
as the specific letters of recommendation required under the statute and rules.

Smith daimsthat the Commissioner=sdetermination that Smith falled to pay restitutionisnot
supported by substantia evidence. For support, he citesthe AL J=s proposd for decison, inwhichthe ALJ
explained that because a motion to revoke Smithrs probation based on hisfailure to make restitution was
unsuccessful, the exact satus of the restitution requirement is Asomewhat ambiguous.(

During the adminigtrative hearing, Smith did not dispute that he had been convicted of theft
in 1974 and ordered to pay restitution. He dso testified that he did not recall how much of therestitution he
had paid. The Department:=s staff atorney, however, introduced an exhibit evidencing that Smith had paid
only $1,302.56. When asked if he had anything to disprove that amount, Smith responded: Al dorrt have
anything to offer either way.¢ Smith further testified asto hisunderstanding of the restitution order: each of
the severd individuas that were involved in the theft were to make redtitution as well, and their payments
would apply as acredit to the $15,000 Smith was ordered to pay.> Hewasto begin making paymentssix
months after he was released from incarceration. He explained, however, that he smply did not have the
money to make the payments. He further stated that he did not know whether anyone else made the

payments, A[t]here may still be money owed,i admitted Smith. Smith blamed Athe statefl for kegping him

® Thesentencing order providesthat Smith Ashall be given credit for any restitution made by others,
provided dl victims. . . havefirgt been pad in full.(

13



incarcerated s0 long that he was prevented from Adoing what [he] could have done,i i.e., make full
restitution. Hefdt he had Apaid more than or as much as [he] need[ed] to pay.d

With regard to the motion to revoke probation, Smith testified that towards the end of his
probation, a motion to revoke was filed, but was unsuccessful. No exhibits reflecting the basis for the
motion or thereason it was denied wereintroduced into evidence. See Tex. Occ. Code Ann. * 53.023(c)
(applicant=srespongbility to furnish proof of payment of al outstanding restitution); 28 Tex. Admin. Code *
1.502(b)(3) (same). Our review of the record reved s that substantial evidence exists demondirating that
Smith failed to make redtitution as ordered by the court. Smith himsdlf tedtified that A[t]here may Hill be
money owed,( suggesting that he did not pay it al and does not know that anyone ese did.

Smith dso chdlenges the Commissoner=s finding that he falled to provide evidence of
fitness, such as letters of recommendation. See Tex. Occ. Code Ann. * 53.023(b) (applicant:=s
respongbility to furnish letters of recommendation); 28 Tex. Admin. Code " 1.502(b)(3) (same).
According to Smith, he provided severd |etters of recommendation and submitted them to the Department=s
daff in responseto staff inquiries. Smith, however, did not introduce copies of these |etters as evidence at
the adminigtrative hearing; and if he was unable to obtain them (as he argues on gpped), he did not explain
that tothe ALJ. The Department=srulesand therdevant statute plainly place theresponshbility of providing
these letters on the license gpplicant. Tex. Occ. Code Ann. * 53.023(b); 28 Tex. Admin. Code *
1.502(b)(3). We thus conclude that substantia evidence supports the Commissioner=sfinding that Smith
faled to provide letters of recommendation. In sum, because there is ample evidence in the record to

support the Commissioner=s decison, we overrule Smithrs sixth issue.

14



Changesto Findings and Conclusions
By hisfifthissue, Smith arguesthat the Commissioner-s changesto the AL J-sfindingsof fact
and conclusons of law were not made in compliance with the Adminidtrative Procedure Act. The
Commissioner changed the ALJs findings and conclusions based on section 2001.058(e)(1) of the
government code, which provides:
(e) A dae agency may change a finding of fact or concluson of lawv made by the
adminidrative law judge, . . . only if the agency determines.
(1)that theadminigtrative law judge did not properly apply or interpret gpplicablelaw,
agency rules, written policies provided under Subchepter (c), or prior
adminidrative decisons. . . .
Theagency shdl statein writing the specific reason and legd basisfor achange made under
this subsection.
Tex. Govit Code Ann. * 2001.058(e)(1) (West 2000). Smith does not specify to which of the

modificationsto the AL Js proposed findings of fact and conclusionsof law heobjects. 1t appearsfrom his

argument that he objects to the Commissioner=sfinding that Smith isnot fit for licensure® and to the rel ated

® The Commissoner-s sixth finding of fact states:

The Applicant is presently not fit for licensureasal oca Recording Agent. Thisfinding
is based on the following factors:

a. The Applicant was discharged from prison in 1977 after completion of the
sentencing for one conviction of a serious crime, felony theft.

b. Twenty-fiveyearshavelgpsed sncethe Applicant engaged in crimind activity other

15



conclusonsthat Smith Aisnot presently fit for licensureashiscrimina convictionswerefor serious crimesof
mord turpitude and related directly to the duties and respongbilities of an insurance agent( and Athe

Commissioner should not grant [Smiths] application. g’

than firgt offense arrests for driving while intoxicated.

c. TheApplicant has shown someevidenceof rehabilitation by engaging successtully in
red estate and bail bonding businesses subsequent to his release from prison;
however, Applicant has paid only $1,302.56 of the court-ordered $15,000in
restitution to 56 identified elderly victims, and has further failed to provide
other evidence of fitnessincluding letter s of recommendation, as provided by
TEX. REV. CIV. STAT. ANN. art. 6252-13c and 28 TEX. ADMIN. CODE Sec.
1.502.

Theitdicized portionsreflect language that was not in the AL s proposed finding of fact, but was added by
the Commissioner.

" The AL Xsfifth proposed conclusion of law provided: ABased on the factors discussed in Finding
of Fact No. 6, the Applicant is presently fit for licensure despite the fact his crimina convictions were for

16



serious crimes of nord turpitude and related directly to the duties and responsbilities of an insurance
agent.f) Hissixth proposed conclusion stated that Athe Commissioner should grant the gpplication of Charles
Anthony Smith for aLocd Recording Agent:s license.)

17



Smith argues that the Commissioner should not have congdered his 1974 convictionsin
determining Smittrsfitnessfor licensure because the AL J determined that the convictions weretoo remote.
Smith gppears to construe the AL J=sfinding that Smithispresently fit for licensure asan implicit finding that
his convictions were too remote to be consdered. It is gpparent from the AL J=s proposa for decision,
however, that the ALJ did consder Smithrs convictions. Indeed, the ALJweighed the seriousness of the
convictions, their relation to the licensed occupation, evidence of rehabilitative efforts, and the amount of
time that had dapsed snce Smith was convicted of the crimes, which he was required to do pursuant to
both chapter 53 and the Department:=s rules, and concluded that the passage of time mitigated in favor of
granting Smithalicense. Thus, the Commissioner did not modify any of the AL Esfindingsor condusonsas
they relate to whether Smittrs convictions were too remote to be considered.

In changing the AL Fsfinding and conclusonsthat Smith was presently fit for licensure, the
Commissoner explained that

the ALJ failed to properly apply and interpret that rule [1.502] as well as the statute on
which it is based, by giving the greatest weight to the mere passage of time and the
Applicant=s business successes since the crimind activity, rather than to highly relevant
evidence regarding the seriousness of the conduct and the harm to the segment of the public
victimized by the conduct.
In his order, the Commissioner recounted many of the findings that the ALJ made in his proposa for
decison. For example, the AL J characterized the nature of Smithrscrimind activities asAserious crimes of

mord turpitude which relae directly to the dutiesand respong bilitiesof aninsurance agent.i Inaddition the

ALJ gated in his proposd for decison that the crimes for which Smith was convicted were Aextremey
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serious and related directly to the sde of aproduct which wasfound to congtitute the unlicensed practice of
insurance,i that Anumerous elderly persons were defrauded,f and Smith Adoes not appear to have ever
accepted complete responghbility for his earlier crimind activity, and expressed no remorse regarding his
prior crimind activity.(

The Commissioner noted that specid rulesgpply to goplicants convicted of crimesinvolving
mord turpitude and that Aevidence surrounding such crimes and any dleged rehabilitation is of prime
importance in determining present fitness@ The Commissioner further pointed out that dthough the
uncontroverted evidence demongrated that Smith had been engaged in gainful employment sncehisrelease
from prison and that he has had no further crimina convictions except for msdemeanor DWIS; it isaso
uncontroverted that Smith failed to pay dl outstanding restitution. The Commissioner viewed thisfalureto
make redtitution as strong evidence bearing on Smithes lack of rehabilitation following his reease from
prison.

The Commissioner ultimately concluded that while passage of time since the crimind
convictionsand subsequent work activity bear somerelevanceto present fitnessfor licensure, Athey cannot
form the sole basisfor adecision to license an individua where theindividua has not used such intervening
time and business success to pay court-ordered restitution to victims of theft.; The Commissoner thus
concluded that Smithrs failure to pay restitution without explanaion or mitigating factors outweighed his
subsequent gainful employment. Moreover, the Commissoner determined that the AL Jfalled to properly

weigh the factors listed in chapter 53 and in the Department=srules.
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None of the Commissoner-s modifications that Smith finds objectionable involved
adjudicative facts, that is, facts that require weghing the evidence and making credibility determinations®
SeeFloresv. EmployeesRet. Sys., 74 SW.3d 532, 540 (Tex. App.CAustin 2002, pet. denied). Rather,
the modificationsreflect the Commissoner=sinterpretation of the Department:srulesand gpplicable Satutes.
An agency enjoys complete discretion in modifying an AL Esfindings and conclusionswhen thosefindings
and conclusionsreflect alack of understanding or misapplication of the existing laws, rules, or policies. See
F. Scott McCown & Monica Leo, When Can an Agency Change the Findings or Conclusions of an
Administrative Law Judge?, 50 Baylor L. Rev. 65, 86 (1998). Furthermore, the Commissioner fully
complied with the statutory requirement that he specify the reason and legal basis for the changes madeto
the ALEsfindings. We hold that the Commissoner did not abuse his discretion in modifying the ALJs

findings and conclusions and overrule Smithrsfifth issue.

Other Evidence

& While the Commissioner added language to proposed finding of fact number six reflecting thet
Smith falled to pay dl court-ordered regtitution and failed to provide letters of recommendation, this
information isincuded dsawhere in the AL s proposd for decision and isnot amodification of the ALJs
adjudicative fact findings.
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By his third and fourth issues, Smith complains that the digtrict court violated section
2001.175(2)(e) of the government code by failing to limit his review to the agency record. Specificdly,
Smith argues that the district court considered a DWI conviction and two lawsuitsthat were not part of the
agency record, and that the court relied on an opinion, Brown v. Texas Department of Insurance, 34
SW.3d 683 (Tex. App.CAustin 2000, no pet.), that was not issued until after the adminigtrative hearing
had concluded and was thus outside the administrative record. 1n the Commissoner-s supplementa brief
filed with the district court, the Commissioner directed the court to two recent opinions by the Fort Worth
court of gppeds involving Smithrs gpplications for bail bond licenses. The Commissioner rdied on the
opinions as support for his argument that it was appropriate to consder Smithrs 1992 felony driving while
intoxicated conviction, in conjunction with his 1974 convictions, in determining whether to grant Smith a
license® The Commissioner attached these two opinions to the supplementd brief.

We rgect Smithrs argument for severd reasons.  Fird, Smith testified during the
adminigrative hearing that he had been in trouble for driving while intoxicated since the 1974 corvictions.
Thus, the referenceto aDWI conviction was not outside the administrative record. Furthermore, the Fort

Worth court of gppeas: opinions were not introduced into evidence. Rather, they were cited as authority

® The ALZs proposa for decision and the Commissioner=s order indicate that the only other
crimind activity in which Smith engaged is Afirg offense arrests for driving while intoxicated.i The two
opinions out of the Fort Worth court of gppedls, however, indicate that Smith had a 1992 felony DWI
conviction and a1994 fdony DWI conviction. See Smithv. Tarrant County Bail Bond Bd., 997 SW.2d
870 (Tex. App.CFort Worth 1999, writ denied); Smith v. Wise County Bail Bond Bd., 995 S.W.2d 881
(Tex. App.CFort Worth 1999, writ denied). Whileit is possible that the two opinions are referring to the
same felony conviction, one felony DWI conviction neverthel ess suggests that Smith has had more than
mere Afirgt offense arrests for driving while intoxicated.f
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for the propogition that Smithrs DWI conviction can be considered in determining whether to grant alicense
goplication. Legd arguments and authority are not evidence. Findly, in its order, the digtrict court found
that the Commissioner properly exercised hisauthority when he made changesto the AL E-sfindings of fact
and conclusions of law and that the Commissioner properly concluded that Smithrs prior convictions (for
felony theft) rlated to hisfitnessfor licensure. Based on the resolution of these issues, the court affirmed
the Commissoner-s order. There is no indication that the district court even consdered Smithrs DWI

conviction in reaching his decison.

Smilaly, theBrown opinion wascited aslegd authority, not introduced asevidence. Legd
authority need not be made a part of the adminigtrative record to be considered by the reviewing court.
Furthermore, it is of no consegquence that the opinion was issued after the adminigrative hearing had
concluded. The opinion discusses the same statutes that applied to Smithrscase. A reviewing court may
congder any legd authority pertinent to the case. The digtrict court did not err in relying on the Brown
opinion to interpret and anayze the relevant statutes and rules™® We overrule Smiths third and fourth

iSsues.

19 We dso disagree with Smithysinterpretation of Brown and his assertion that the district court
miscongtrued the opinion. That opinion concerned the Commissioner=s revocation of aninsurance agent:s
license after the Commissoner learned that Brown failed to disclose on hisgpplication al of the offensesfor
which he had been charged or convicted. Brown, 34 SW.3d at 686. The didrict court affirmed the
revocation, as did this Court. Id. at 686, 692.

Smith contends that Brown does not apply to his case because the only basisfor the revocation
of Browres license was his falure to include the convictions on his license gpplication; the convictions
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District Court Delay

By his firgt issue, Smith aleges that the didtrict court violated section 74.059 of the
government code and consequently violated Smithrs subgtantia rights. Smith specificaly complains of the
digtrict court=s prolonged delay in rendering judgment.

According totherecordinthiscase, Smith filed an origind petition with thedistrict court on
May 23, 2000. Thedigrict court held a hearing and admitted the adminigtrative record into evidence on
July 7, 2000. Following the presentation of ora arguments, the court took the matter under advisement.
The docket sheet reflectsthat on June 21, 2001, the district court placed the case on itsdismissal docket on
itsownmotion. Smith filed amotionto retain on July 26, explaining that he had not intentionally delayed the
case. Thedigtrict court did not dismissthe case. On February 28, 2002, the district court rendered itsfina

judgment.

themsalves were not the reason for the revocation. We disagree. In the opinion, this Court expressly

acknowledged that Browres license could have been revoked solely on the basis of his past convictions,

without regard to theomissonsin hisapplication. 1d. at 688, 689 n.12. This Court then went onto discuss
the evidence asit related to each of the factorslisted in sections 53.022 and 53.023 of the codeand inthe
rules. 1d. at 690-91. Thus, contrary to Smithrsinterpretation, the opinion indeed discussesthere ationship
between past crimind convictions and alicenseess respongbilities and is thus relevant to this case.
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Section 74.059(c)(2) of the government code states: AA didrict . . . courtjudgeshdl: ...
rule on a case within 90 days after the case is taken under advisement . . . .0 Tex. Gowvt Code Ann. *
74.059(c)(2) (West 1998). The dtatute does not provide, and Smith does not contend, that failure to
comply with the statute isautomaticaly reversbleerror. Rather, Smith arguesthat the digtrict court-sdelay
in rendering judgment reflectsthe court-sAobvioushias@ Further, Smith contendsthat the court-sfalureto
promptly render judgment and the courts setting the case on the dismissa docket caused Smith
unnecessary expensesin filing amotion to retain and unnecessary delay in filing an gpped or in regpplying
for licensure. He concludes that his substantia rights were violated by the court=s deay in rendering
judgment.

Smith bearsthe burden of demongtrating that the district court-sdelay in rendering judgment
probably caused the rendition of animproper judgment. See Tex. R. App. P. 44.1(a)(1); seealso Lloyd:s
of London v. Walker, 716 SW.2d 99, 101-02 (Tex. App.CDdlas 1986, writ ref-d n.r.e.); Bryant v.
Bruner, 593 SW.2d 358, 362 (Tex. Civ. App.CTexarkana 1979, no writ). This he hasfailed to do.
Smith points to nothing in the record evidencing the ditrict court=s Aobvious biasi other than the court=s
delay. Smith has provided no evidence indicating thet the district court intentionally delayed rendering
judgment in this case in an atempt to treat Smith more harshly than other litigants. At no time while the
decision was pending did Smith take any action to inquire about the casess progress. Thereisnothinginthe
record indicating what may have caused the district court-sdelay. Moreover, Smittrsfiling of amotionto
retaininorder to avoid dismissal and hisinability toimmediately gpped the denid of hislicensureor regpply
for alicense doesnot amount to thetype of injury that mandatesthe automatic reversa of thedigtrict courts
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judgment. Accordingly, we hold that if the district court=s delay in rendering judgment can be considered

error, Smith hasfailed to show that it isreversble error, and we overrule his first issue.

CONCLUSION
Having overruled dl of Smithrs issues on apped, we affirm the district court=s judgment,

which affirmed the Commissioner=s order denying Smittrs gpplication for aloca recording agent=slicense.

Bea Ann Smith, Judtice
Before Chief Judtice Law, Justices B. A. Smith and Puryear
Affirmed

Filed: June 19, 2003
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