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OPINION



Flestwood Community Home gppedls from the district court=s judgment affirming afind
order of the Texas Department of Human Services. The Department:=s order terminated Feetwoods
Medicaid certification for atenday period, resulting in Flestwood-sforfeiture of Medicaid paymentsfor the
period. Onappedal, Fleetwood contends that the Department=s decison was an abuse of discretion and not
reasonably supported by substantia evidence because (1) the record contained unrefuted evidence that any
immediate and serious thregt to the facility:s residents had been removed prior to the termination date, (2)
two of the Department=sfindings of fact misnterpreted pivota testimony, (3) the Department:sinspectors
did not review unrefuted evidence that would have changed their assessment of any threet to the facility:s
resdents, and (4) the adminigrative law judge (ALJ) excluded relevant evidence and omitted from his
findings and conclusons evidence favorable to FHegtwood. We will affirm the district-court judgment

affirming the Department:=s order.

BACKGROUND
Heetwood operates an Intermediate Care Facility for the Mentaly Retarded (ICF/MR).
The Department is the state surveying agency authorized to certify ICF/MR facilities for Medicad
participation. Inthiscapacity, it conducts periodic facility ingpections and determines compliance with Seate
and federd regulations pertaining to ICF/MR care. Fleetwood is licensed by the Department as an
ICF/IMR.
From October 13 through 15, 1999, the Department conducted an inspection of

Heetwood. The Department concluded that there was an immediate and serious threst to the health and



safety of the residents based on the circumstances surrounding one resi dent=saggresson and biting behavior
and another resdent:s respiratory illness. The Department then terminated Fleetwoodks certification,
effective November 7, 1999. Before the termination date, Fleetwood notified the Department that it had
corrected the deficiencies identified in the initid survey. Based on Fleetwoodks representations, the
Department conducted another survey from November 2 through 4. During thisresurvey, the Department
observed further injuries to resdents, inadequate staff training, and failure to provide gppropriate nursing
services to resdents; it concluded that the immediate and serious threet <till existed. A court-appointed
trustee ingpected the facility two days later on November 6, 1999; he found untrained staff at the facility.
The Department terminated Flestwoodks certification the next day as scheduled.

Heetwood chdlenged the ten-day termination period and requested that a hearing be
conducted at the State Office of Adminigirative Hearings. A hearing was conducted, and the ALJissued a
proposal for decisgon recommending that the ten-day termination be affirmed. The Department entered a

final order adopting the AL Jsfindings of fact and conclusons of law and sustained thetent day termination.

After the Department denied its motion for rehearing, FHleetwood filed a suit for judicia
review with the Travis County district court. Thedidtrict court affirmed the Department=-sfina order, and

Fleetwood brought this appedl.

! Alestwood immediately sought recertification, and the Department recertified it on November 17,
1999, after conducting another survey that indicated Fleetwood had corrected its deficiencies.



STANDARD OF REVIEW

The subgtantia evidence rule governs gppeds of adminigrative orders. In conducting a
substantial evidence review, we determine whether the evidence as awholeis such that reasonable minds
could have reached the same conclusion as the agency in the disputed action. Stratton v. Austin Indep.
Sch. Dist., 8 SW.3d 26, 30 (Tex. App.CAustin 1999, no pet.). We may not substitute our judgment for
that of the agency and may only consider the record on which the agency baseditsdecison. Id. Theissue
for thereviewing court is not whether the agency reached the correct conclusion, but whether thereis some
reasonable basisin the record for itsaction. City of El Paso v. Public Util. Commnen, 883 S.\W.2d 179,
185 (Tex. 1994). The findings, inferences, conclusons, and decisons of an adminidrative agency are
presumed to be supported by substantia evidence, and the burden is on the contestant to prove otherwise.

Stratton, 8 SW.3d at 30.

DISCUSSION
AFast-track termination@

Theissues on gpped center upon the gpplication of so-cdled Afast-track terminationf) of a
fadility-s certification. AFast-track terminationd refersto aperiod of twenty-three days after the Department
notifiesafadility of afinding of Aimmediate and seriousthreat during which thefacility hasan opportunity to
remedy itsdeficiencies. If thefacility remediesthe violations before the end of the twenty-three-day period,
itscertification will not beterminated. TexasHealth Enters. v. Texas Dep-t of Health, 954 SW.2d 168,

170 (Tex. App.CAustin 1997, no pet.). FHeetwood argues that the twenty-three-day remediation period



applies and that it remedied the conditions leading to the Department=s finding of immediate and serious
threat by the twenty-third day; the Department clamsfor thefirst time on gpped that the remediation period
does not gpply to ICF/MRs, but only to nursing facilities, and thus Fleetwood had no right to remediate.
We must determine, as a threshold issue, whether fagt-track termination appliesto ICF/MRs.

Title 42, part 488, subpart F of the Code of Federa Regulations governs enforcement of
compliance for long-term care facilities. Subpart F contains section 488.410, which gtates: Alf thereis
immediate jeopardy to resdent hedth or safety, the State must . . . elther terminate the provider agreement
within 23 cdendar days of the last date of the survey or gppoint a temporary manager to remove the
immediate jeopardy.i 42 C.F.R. " 488.410(a) (2003). If the court appoints a temporary manager, the
date dill Amust terminate the provider agreement within 23 cdendar days of the last day of survey if the
immediate jeopardy has not been removed.§? 1d.

Section 488.410 does not on its face state whether it applies to ICF/IMRs.  See id.
However, it does refer to termination of a Aprovider agreement.f) Seeid. Section 488.1Cthe definition
section for part 488Cdefines Aprovider( as Aa hospitd, critical access hospitd, skilled nursing fadility,
nursing fadlity, home hea th agency, hospice, comprehens ve outpatient rehabilitation facility, or provider of
outpatient physical therapy or speech pathology servicesi 42 C.F.R. * 488.1(2003). Section 400.203
contains definitions specific to Medicaid that apply to the entire chapter 1V, under which part 488 fals. It

provides: AAs used in connection with the Medicaid program, unless the context indicates otherwise . . .

2 Neither party disputesthat the district court appointed atemporary manager (trustee) in this case.



Nursing facility . . . means an SNF or an ICF participating in the Medicaid program.i Section 488.410
appliestoAproviders,i which are defined to includeAnurang fecilitiesd See42 C.F.R. " " 488.1, 488.410.
Nurang fadllities, inturn, are defined for Medicaid purposesto include |CFs. Therefore, it isreasonableto
conclude that section 488.410 appliesto ICF/MRs.

Moreover, the statutory basisfor part 488 derivesfrom sections 1819(h) and 1919(h) of the
Socid Security Act, which have been codified at 42 U.S.C. ** 1395i-3(h) and 1396r(h), respectively.
Section 1396r(h) outlines enforcement procedures to be used when a survey has revealed immediate

jeopardy in anurdng fadility. A nurang fadlity is defined as an inditution

whichC(1) isprimarily engaged in providingto resdents. . . (C) onaregular basis, hedth

related care and services to individuals who because of their mental or physica condition

require care and services (abovetheleved of room and board) which can be made available

to them only through ingtitutiond facilities, and isnot primarily for the care and treatment of

mental diseases.
42 U.S.C.A. " 1396r(a) (2002). Fleetwood-sfadlity falssquardy within thisdefinition. Additiondly, the
datutory definition of an ICHMR covers inditutions that Aprovide hedlth or rehabilitative services for
mentaly retarded individuas,) which would include Heetwoods facility. Seeid. * 1396d(d) (2002).

Both afedera administrative agency and the Department haveinterpreted theregulaion as

applyingto ICF/MRs. The Centersfor Medicareand Medicaid Services(CMS) within the Department of
Hedth and Human Servicesis the federa agency charged with establishing interpretive guidelines to the
federal Medicaid regulations. The CMS hes promulgated the State Operations Manua (SOM) in this

respect. See Centers for Medicare and Medicaid Services, State Operations Manual, available at
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http://cms.hhs.gov/manual /pub07pdf/pub07pdf.asp [hereinafter SOM]. The SOM provides for a
remediation period of twenty-three daysin caseswhereatrusteeisgppointed. See SOM " * 3010, 7308.
SOM sections 3010 and 7308 provide that after adetermination of immediate jeopardy, aterminationwill
occur unless the jeopardy is removed.® Although neither SOM section 3010 nor 7308 specificelly states
that it gppliesto ICF/MRS, section 7006 appliesto nursing facilitiesreceiving Medicaid and definesAnursng
fadlityd asitisdefinedin42 U.S.C. " 139%6r(a), whichwould includean ICF/MR. SOM * 7706; seealso
42 U.S.C.A. " 139%6r(a). Thus, the SOM interprets section 488.410 as providing a twenty-three-day
remediation period to ICF/MRs.

The Department hasincorporated the SOM into its operating procedures. Department staff

testified that fast-track termination applied in Fleetwood-s case and that it afforded Fleetwood twenty-three

? The SOM and the Department use the phrase Aimmediate and seriousthresti as asurrogate for
the phrase used in the regulations, Aimmediate jeopardy.0 See 42 C.F.R. " " 488.301, .410 (2003);
Centersfor Medicare and Medicaid Services, State OperationsManua * 3010, app. Q at 3, available at
http://cms.hhs.gov/manud 'pub07pdf/pub07pdf.asp [ heranafter SOM]. Thetwo arefunctiona equivadents,
respectively meaning Ahaving a high probability that serious harm or injury to patients could occur at any
time, or dready has occurred and may well occur again if patients are not protected effectively from the
harm, or thethreat isnot removedi andAastuation in which the provider=s noncompliance with oneor more
requirements of participation has caused, or islikely to cause, seriousinjury, harm, imparment, or desthtoa
resdent.; SOM " 3010, app. Q at 3; 42 C.F.R. " 488.301.



days to remove the immediate and serious threat, and if remediation occurred in that period, termination
procedures would cease. It is only on apped that the Department urges that section 488.410 does not
apply to ICF/MRs.

Although we owe no deference to agency interpretations when a particular statute or
regulation is unambiguous, we note the CM S and Department interpretations to highlight the effect of the
Department=s assertion for the first time on appedl that section 488.410 does not apply to ICF/MRS. See
Amarillo Indep. Sch. Dist. v. Meno, 854 SW.2d 950, 954 n.6 (Tex. App.CAustin 1993, writ denied).
Even if the section were ambiguous, the Department:s position on apped isinconsstent with its previous,
long-standing interpretation. A long-standing and uniformly-applied interpretation is entitled to greater
deference than a recent one. Everest Nat:l Ins. Co. v. Texas Workerss Comp. Cominen, 80 SW.3d
269, 274 (Tex. App.CAustin 2002, no pet.); Texas Citrus Exch. v. Sharp, 955 S.W.2d 164, 170 (Tex.
App.CAugtin 1997, no pet.). Thus, we hold that section 488.410 gppliesto ICF/MRs, entitling Fleetwood
to a twenty-three-day remediation period. We therefore review the Department:s decison to terminate
Fleetwood:-s Medicaid certification within the context of the remediation period and will &ffirm if thereis
subgtantia evidence that Fleetwood had not removed theimmediate and seriousthreat by the twenty-third
day.

Fleetwood:s issues can be divided into two dleged errors: that the Department:=sfindings
conclusions, and decision (1) are not reasonably supported by substantia evidence and (2) are arbitrary,

capricious, or an abuse of discretion.* We will address these two points separately.

* Fleetwood:s brief lists four issues presented but briefs theissuesin only two parts, with several
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Substantial evidence review

Fleetwood challenges the Department:s termination as not reasonably supported by
subgtantia evidence, claiming that (1) findings of fact numbers forty-nine and fifty misinterpreted pivota
testimony by the court- appointed trustee and (2) the record contains unrefuted evidence that any aleged
threat had been removed prior to the twenty-third day, and the Department presented no evidence that any
threat existed as of that date. These chalenges are intertwined because they center upon the testimony of
the court- appointed trustee, who entered the facility on the twenty-second day.

The Department argues that Fleetwood did not object to any specific findings of fact or
conclusions of law in its motion for rehearing and has thus waived any errors pertaining to them. We
disagree. Fleetwood:-s mation provided sufficient notice to the agency of its dlegations, including aleged

error with respect to findings of fact forty-nine and fifty.>

subparts. We will addressits arguments as they fal under the two main dleged errors.

®> To presarve error, the appellant must assert the error in its motion for rehearing with sufficient
precision to provide notice to the agency of the dleged error. Bowman v. Tex. Sate Bd. of Dental
Exan¥rs, 783 SW.2d 318, 321 (Tex. App.CAudin 1990, no writ). In its motion for rehearing,



Flestwood did alege errors regarding numerous findings of fact and conclusions of law, dthough it did so
rather indlegantly. It referenced what it aleged to be erroneousfindings of fact and conclusonsof law inits
motion for rehearing not by number (e.g., Afinding of fact number fifty@), but asreferencesto page numbers
and numbered paragraphs appearing in the proposal for decison (e.g., Afinding of fact [at p. 17, & 50]@).

We recommend that future litigants utilize the former method, which will dreamline the reader=s
interpretation.

10



Findingsof fact forty-nine and fifty state that (1) Athe Trustee did not observe any immediate
and seriousthresat to the residents of the Petitioner=sfacilityd and (2) Athe Trustee observed that employees
in Petitioner=sfacility were untrained, and concluded thet, even if there were no presently existing immediate
and seriousthredt to the residents, untrained empl oyees represented ahelghtened potentid for reoccurrence
of immediate and seriousthreats.i If supported by substantia evidence, these findings support termination
because an immediate and serious threat includes the possibility of reoccurrences of the conditions thet
initidly led to the determination of athreat. See 42 C.F.R. * 488.301; SOM * 3010, app. Q at 3.

Heetwood argues that these findings misinterpreted the trustee because they impute to his
testimony a conclusion that the trustee himsdf did not actualy meke: tha the untrained staff he found
represented a heightened potentia for reoccurrence of the initid circumstances condtituting immediate and
serious threat.  Although the trustee testified that he did not find an immediate and serious threat on the
twenty-second day, in the same breath he testified that Ait could be congtrued that having the potentia of
reoccurrence of the initid occurrences would be heightened by having untrained staff. And | did find
untrained gaff.0 This testimony could reasonably lead the agency to make findings of fact forty-nine and
fifty.

Fleetwood attaches too much significance to the word Aconcludedi in the second finding.
Although the trustee did not explicitly state, Al concluded that the untrained employees represented a
heightened potential for reoccurrence,il areasonable person could find from the testimony that the trustee
did indeed conclude that untrained staff a the facility presented a heightened potentid for threats. The

evidence in the record may preponderate againgt the agency:s decison and nonetheless amount to
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subgtantial evidence. Texas Health Facilities Comn¥nv. Charter Med.-Dallas, Inc., 665 S.W.2d 446,
452 (Tex. 1984); Lewis v. Metro. Sav. & Loan Assn, 550 SW.2d 11, 13 (Tex. 1977). If thereis
evidence to support ether affirmative or negative findings on a specific matter, the decison of the agency
must beuphdd. Charter Med., 665 SW.2d at 453. The probability that aharm or injury could recurasa
result of untrained saff isas much animmediate and seriousthreat astheinitia occurrence of such harm or
injury. The definition of immediate and serious threat includes the possihility of reoccurrences. We hold
that thereis subgtantia evidence to support findings of fact numbers forty-nine and fifty.

Fleetwood next argues that it removed or remedied the deficiencies noted by the
Department prior to the twenty-third day. It clams that there is no evidence in the record of ay
deficiencies observed by the Department after November 4, the last day of the resurvey. It then citesto
portions of the transcript where testimony reved sthat the Department did not cite any relevant deficiencies
asoccurring after November 4 initsfollow-up survey of November 17, which resulted in itsrecertification.
Therefore, its argument runs, the deficiencies could not have existed a any time after the resurvey on
November 4; thus Heetwood remedied the deficiencies within the twenty-three-day period. Although
aopdlant is correct in that there is little or no testimony in the record as to the status of most of the
deficiencies on the exact dates of November 5, 6, and 7Cthe last three days during which it could have
remedied its deficienciesCthe record clearly contains evidence that the facility did have the deficiency of
untrained staff, asnoted by the trustee, on November 6. Moreto the point, however, the Departmentisnot
required to disprove that afacility hasremedied its violations congtituting immediate and serious threats on

any given day within the fagt-track period, much less on the penultimate day. Reather, the facility hasthe
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burden to prove that it has removed the immediate jeopardy by the twenty-third day. Here, Fleetwood
represented to the Department that it had removed the jeopardy, which resulted in the Department:s
November 4 resurvey. The Department=s findings that most of the deficiencies Hill existed as of its
November 4 resurvey amountsto substantial evidence of immediate and seriousthreat. Hesgtwood relieson
the statement by thetrustee that on November 6 therewasAno immediate and seriousthrest§) and evidence
of measuresit had taken to remedy theimmediatejeopardy within thefast-track period. However, the ALJ
was free to weigh this evidence againgt the Department=s evidence of acontinuing threat and conclude that
Heetwood had not removed the threat. We hold that the record contains substantia evidence to support
the Department=s order.

Heetwood aso argues that the Department:=s order was not reasonably supported by
subgtantia evidence because (1) the ALJ excluded rdlevant and materid evidence and erred in failing to
makefindingsand conclusionsreflecting evidence favorable to FHlestwood and (2) Sate surveyors conceded
that they did not review or disregarded evidence at the time of inspections that would have changed their
assessment of immediate and serious threst.

The evidence excluded by the ALJ pertained to a witnesss observation of the trustee
making a phone cal requesting clarification of why he was needed at the facility. However, Hegtwood
brings up theissue of the excluson of thisevidencefor thefirst time on gppedl. Because Feetwood did not
complaininitsmotion for rehearing about the AL Jsexcluson of thisevidence, it did not preservetheissue
for review. To preserveerror, themotion must set forth: (1) the particular finding of fact, conclusion of law,

ruling, or other action by the agency that the complaining party asserts was error; and (2) the legd bass
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upon which theclam of error rests. Central Power & Light Co./Citiesof Alicev. Public Util. Comnen
of Tex., 36 SW.3d 547, 569 (Tex. App.CAustin 2000, pet. denied); Burkev. Central Educ. Agency,
725 S.W.2d 393, 397 (Tex. App.CAustin 1987, writ re-d n.r.e.). Fleetwood did not allegethat evidence
was erroneoudy excluded in its motion for rehearing. 1t has thus not preserved the issue for our review.

Heatwood damsthat the AL Jfailed to makefindings or condusonsreflecting consderable
evidence favorable to Fleetwood that would have proved it had removed theimmediate and seriousthredt.
In other words, the ALJ did not make the findings or conclusions that Fleetwood sought, and now
Heetwood asks this Court to review the record and remand the case so that findings and conclusions
favorableto Fleetwood will be made. Such an action isnot in the province of this Court, which must defer
to the AL s findings and conclusionsif there is some reasonable bassin the record to support them. See
Charter Med., 665 SW.2d at 452. Thetest isnot whether the agency reached the correct conduson, but
whether the evidencein support of itsconclusonissubgtantid. 1d. Wemay not substitute our judgment for
that of the AL Jregarding the weight of the evidence. 1d. Here, therecord contains substantia evidenceto
support the AL Js findings and conclusions regarding immediate and serious threet. Even if the evidence
that Fleetwood claims was not acknowledged in any findings or conclusons preponderates againg the
Department-sdetermination of immediate and seriousthrest, we cannot say that therecord lacks substantial
evidence to support the Department:=s conclusion.

Fleetwood asserts that the Department:=s surveyors repestedly tetified that they did not
have completeinformation regarding resdent injuriesand failed to review facility chartsand recordsprior to

making their determinations of immediate and serious threat. In one instance, a surveyor noticed an
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unexplained bruise on a resdent during the resurvey in early November. Although the presence of the
bruise and the facility nurses lack of knowledge of the bruise were factors tat led the surveyor to
determine that there was gtill an immediate and serious threet present, the surveyor faled to look & the
resdent=s chart, which reveded that the resdent had been out of the facility for severd daysuntil thenight
beforetheresurvey. Heetwood assartsthat the ALJerred by not making afinding or conclusion reflecting
such mitigating testimony. However, the evidence of theinjury itsdlf is substantiad evidence to support the
findings and conclusionsthat the AL J did make; the AL J need not have welghed the evidence according to
Fleetwood:s urging. Indeed, the ALJsomission of findings and conclusons reflecting possble mitigating
circumstances goes to his fact-finding role, and we cannot overturn his conclusonsiif there is subgtantia
evidence to support them. The evidence in the record of resdent injuries, untrained staff, and failure to
provide adequate and gppropriate nursing services amountsto substantia evidence despite evidence offered
by Fleetwood of measuresit took to remediate. We overrule Fleetwood:-sissue assarting lack of subgtantial
evidence.
Arbitrary and capricious review

Fleetwood argues that the Department:=s termination of its Medicaid certification was
arbitrary, capricious, and an abuse of discretion. Generdly, an adminidrative decisonisnot arbitrary and
capriciousif it issupported by substantid evidence. Gerst v. Nixon, 411 SW.2d 350, 354 (Tex. 1966);
Texas Health Enters. v. Texas Dep-t of Health, 954 SW.2d 168, 173 (Tex. App.CAustin 1997, no
pet.). However, Fletwood cites severad cases requiring appellate courts to otherwise set asde

adminidrative actions taken in contravention of due process rights. See Lewisv. Metro. Sav. & Loan
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Assn, 550 SW.2d 11 (Tex. 1977); Park Haven, Inc. v. Texas Dep:t of Human Servs., 80 SW.3d 211
(Tex. App.CAustin 2002, no pet.); Sarr County v. Starr Indus. Servs., 584 SW.2d 352 (Tex. Civ.
App.CAugtin 1979, writ ref-d n.r.e). We find these cases ingpposite here and refuse to extend their
holdings. Lewisdedt exclusvdy with an AL Esrulings excluding competent and relevant evidence offered
by the appdlant. See Lewis, 550 SW.2d a 12. The Court held that the ALJ had erred in excluding the
evidence and that an administrative order can beinvaid for arbitrarinesswhen a contesting party isdenied
due process of law in the conduct of the adminigrative hearing. Id. at 15-16. As aready discussed,
Heetwood did not preserve its error reating to excluson of evidence by the ALJ.

Park Haven concerned the question of whether there was substantia evidenceto support
an ALJs finding that the Department had consdered the threshold, mandatory statutory criterion of a
nursdng homess compliance history infinding that its deficiencies posed aseriousthrest to resdent hedlth and
safety. See Park Haven, 80 SW.3d at 213. Noting that the ALJhad excluded evidence precisaly onthe
point of the homess compliance history, this Court determined that the record contained no evidence going
to the homess compliance history other than a generdized description of what usudly happens in the
assessment process. Id. a 215. We held that the ALJ:s order was thus arbitrary, capricious, and not
supported by substantid evidence. 1d. Here, the record contains evidence pertaining to whether
Fleetwood:s deficiencies amounted to an immedi ate and serious threet, specifically testimony regarding staff
training, resdent injuries, and nursng services.

In Starr County, this Court examined two questionabl e actions taken by the Texas Water

Quadlity Board with respect to a permit gpplicant: (1) lack of providing notice to the gpplicant of additiona
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requirements it had to meet and (2) consideration of a nonstatutory standard in its decision to deny the
gpplication. See Starr County, 584 SW.2d at 356. Citing Lewisfor the proposition that an agency order
may be supported by substantia evidence and yet beinvalid for arbitrariness, we affirmed the digtrict courts
judgment vacating the order. Id. at 355-56. There, we noted that the mgor factor running through
arbitrary-capricious review cases is that parties must be able to know what is expected of them in the
adminigrative process. Id. at 356. For instance, when an agency has been subjected to pressure from
congressiond sourcesin issuing an order, the order may beinvaid for arbitrariness or capriciousness. 1d.;
see Texas Med. Assnv. Mathews, 408 F.Supp. 303, 306 (W.D. Tex. 1976) (setting aside agency order
because the agency had been subjected to pressures from congressiona sources). Fleetwood has not
asserted any errors committed by the ALJ or the Department that riseto theleve of denying it notice of the
adminigtrative process or condtituting arbitrary action.

An agency abuses its discretion in reaching a decison if it omits from its congderation
factorsthat thelegidature intended the agency to consider, includesin its consderationirrelevant factors, or
reaches acompletely unreasonable result after weighing only relevant factors. TexasHealth Enters., 954
SW.2d at 173 (citing Statewide Convoy Transps., Inc. v. Railroad Commen of Tex., 753 S.W.2d 800,
804 (Tex. App.CAudtin 1988, no writ)). ThisCourt must presume that the order isvalid, and the
burden of proving otherwiseison the appdlant. Id. Fleetwood doesnot arguethat the ALJ or
the Department failed to consider relevant, legidativefactorsor considered irrelevant factorsin

reachingitsdecison. Furthermore, we have deter mined in our substantial evidencereview that
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the Department:-sresult wasnot completely unreasonable. Wethusoverrule Fleetwoods issue

with respect to arbitrariness, capriciousness, and abuse of discretion.

CONCLUSION
TheDepartment=sdecision wassupported by substantial evidenceand wasnot an
abuse of discretion. We affirm the district court=sjudgment affirming the Department=sorder

that terminated Fleetwoodts M edicaid certification for the ten-day period.

Bea Ann Smith, Judtice
Before Chief Justice Law, Justices B. A. Smith and Puryear
Affirmed

Filed: April 10, 2003
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