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When the owner of amarinaon Lake Travisattempted to keep surrounding | akefront
property owners from using his beach property for recreational purposes, asuit for declaratory and
injunctive relief was filed. The marina owner also provoked atitle dispute with another |akefront
homeowner. The two suits were consolidated and the issues were tried to ajury. The jury found
(1) that the lakefront homeowners had an easement across the beach property for recreational
purposes, (2) that the other homeowner had established title to the disputed tract by adverse

possession, and (3) that the marinaowner did not trespassin clearing apath acrossthat homeowner’s



property. All partiesappeal. The marinaowner challenges the sufficiency of the evidence, certain
jury instructions, and other matters. The homeowners challenge the jury’ s failure to find that the
marina owner trespassed, and other matters. We hold that the evidence is legaly and factually
sufficient to support the jury’s verdict, overrule all other issues asserted on appeal, and affirm the

trial court’sjudgment in al respects.

BACKGROUND

Margaret R. Cain Hurst and Arthur Rhodes, Darrell Hamric, Jr., The Colonnetta
Family Limited Partnership, Preston and Carolyn Smith, and Henry D. Smith (collectively, “the
homeowners’) own individual lakefront lots along the shores of Lake Travis. Ronald L. Doll and
Paradise Cove Marinaand Y acht Club, L.L.C. (collectively, “Doll”) own alarge tract of land to the
north and west of the homeowners' lots. Inthe northern part of hisproperty, Doll operatesamarina.
The western portion of Doll’ stract is the beach property that lies between Lake Travis and the lots
owned by the homeowners. Because of the variable levels of Lake Travis, the beach property is
sometimes entirely underwater. When thelake level isup, the homeowners do not need to crossthe
beach property to get to the water; however, when the lake is down and the beach property exposed,

the homeowners must cross it to access the lake.

The Area History
In the mid 1940s, August Brill (Brill Sr.) and his son Arno Brill (Brill Jr.) owned
adjacent tracts of land on the shores of Lake Travis. 1n 1944, Brill Sr. filed aplat map designating

a portion of his land “the Arno Brill Third Subdivision.” Apparently this was part of a joint



undertaking with his son, who that sameyear platted “the Arno Brill Second Subdivision” out of his
adjacent land. Both plat maps indicate that the subdivided lots are “lake tracts’* and show the
subdivided lots bordering Lake Travis. In April 1945, Brill Sr. conveyed lots 21 and 22 out of the
third subdivision to the predecessors in title to Cain Hurst and Rhodes, Hamric, and Colonnetta.?
The following month Brill Sr. conveyed the beach property and the unplatted parcels of the land

surrounding the third subdivision® to Brill Jr.

The Third Subdivision Homeowners
Although there are no express easementsin their chains of title, the homeownersand

their predecessorsintitle had historically used the beach property for recreational purposes such as

! The plat maps are titled:

ARNO BRILL
SECOND SUBDIVISION
LAKETRACTS
TRAVISCOUNTY, TEXAS

ARNO BRILL
THIRD SUBDIVISION
LAKETRACTS
TRAVISCOUNTY, TEXAS

2 Lot 21 was further subdivided. All the appellees, except the Smiths, derive their title
through lots 21 and 22.

® The deed from Brill Sr. to Brill Jr. contained the following attempt to reserve an easement
across the beach property for the benefit of the third subdivision lot owners:

Save and except, aso, from this conveyance an easement for the benefit of all
persons and future owners of the Lots out of said subdivision enumerated above,
over theland lying between the Lake front lines of the said | ots and the waters of
Lake Travis.



swimming, sunbathing, fishing, and boat docking. 1n 1981, Doll purchased the marinaand initiated
efforts to exclude the homeowners and their neighbors from using the beach area. After numerous
lawsuits arose, in 1993 Doll sued Cain Hurst, Hamric, and Colonnetta®—all of whom owned
lakefront homes in the third subdivision—seeking declaratory and injunctive relief to bar the
homeowners from using the beach property.

A short timelater, Doll decided to set up a“park” and charge admission to the beach
property. He erected an eight-foot tall chainlink fence running in front of the third-subdivision
homeowners' |ots—between them and the beach area.® The homeownerswere granted atemporary
injunction ordering Doll to removethefence, but the court allowed thefence polesto remainin place

pending the trial on the merits of this case.

The Smiths

In 1975, Preston Smith and his father Henry Smith purchased a 1.42-acre tract in a
small unplatted arealying between two sections of the third subdivision. The Smiths built acabin
on this tract and used the beach area for recreational purposes just as the third-subdivision
homeowners did. In the late 1980s, Preston Smith and his wife Carolyn decided to purchase an
adjoining parcel of land, which had been advertised asaone-acretract. When thetract wassurveyed
prior to closing it was discovered that the metes and bounds description in the original 1947 deed

from Brill Jr. did not include the bottom .45 acres of this property. Asaresult, at closing the tract

* Doll added Rhodes as a defendant in 1995 by amended petition.

®> Doll testified that he planned to add a gate to the fence and give to the homeowners akey
so that they could exercise their ingress and egress rights, which Doll conceded they possessed.
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was conveyed as two separate parcels, one .45-acre tract and one .678-acre tract. There is no
indication that the property had ever before been treated as separate tracts. There is rockwork,
terracing, and a path extending from the upper .678-acre portion down onto the lower .45-acre
portion. The Smiths' predecessorsintitle had paid property taxes on onefull tract comprised of all
the land since the 1960s.

In 1993, Doll contacted the Smiths and claimed that he owned the lower .45-acre
tract. A short time later, Doll bulldozed a path from an area road through the Smiths' property to
the lakeshorein order to clear an easement.® The path ran more or less along the northwestern edge
of the upper .678-acre tract and bordered the 1.42-acre tract that Preston and Henry Smith had
purchased in 1975. The Smiths then filed suit, seeking damages for trespass and a declaratory
judgment that they had acquired title to the .45-acre tract by adverse possession, and that they

possessed a recreational easement entitling them to use of the beach property.

Jury Verdict

In 1996, the Smiths suit was consolidated with Doll’s suit against the third-
subdivision homeowners, and the partieswererealigned. The casewastried to ajury, which found
that all the homeowners had acquired (1) animplied easement, (2) anegative easement or servitude
arising from a general plan or scheme of development, (3) an easement by estoppel, and (4) an

easement by prescription, entitling them to use the beach property for recreational purposes. The

® The deed from Arno Brill to the Smiths' predecessors in title states “there is reserved
hereby to the grantors herein, their heirs and assigns, an easement 20 foot in width along the west
line of said tract . . . for the purpose of going to and from the above reserved roadway to the waters
of Lake Travis.”



jury also found that the Smiths had established title to the disputed .45-acre tract by adverse
possession and that Doll did not trespass upon the Smiths' property by clearing the path.

On appedl, Doll claimsthat thereisno evidence or factually insufficient evidenceto
support the jury’s findings that the homeowners have acquired a recreational easement across the
beach property, and that the Smiths have acquired title to the .45-acre tract by adverse possession.
The homeowners also appeal, claiming that there is legally and factually insufficient evidence to

support the jury’s failure to find that Doll trespassed when clearing the path across the Smiths

property.

DISCUSSION

To review the evidence under ano-evidence challenge, we consider all the evidence
in the light most favorable to the prevailing party, indulging every reasonable inference in that
party’ s favor. Associated Indem. Corp. v. CAT Contracting, Inc., 964 SW.2d 276, 285-86 (Tex.
1998). We will uphold the finding if more than a scintilla of evidence supports it. Burroughs
Wellcome Co. v. Crye, 907 S.W.2d 497, 499 (Tex. 1995). Evidence amountsto morethan ascintilla
if reasonable minds could arrive at the finding given the facts proved in the particular case. See
Crye, 907 S.W.2d at 499; Transportation Ins. Co. v. Moriel, 879 SW.2d 10, 25 (Tex. 1994). When
reviewing a challenge to the factual sufficiency of the evidence, we must consider, weigh, and
examine al of the evidencein therecord. Plas-Tex, Inc. v. U.S Sed Corp., 772 SW.2d 442, 445
(Tex. 1989). Thejury finding should be set aside only if the evidence is so weak, or the finding so
contrary to the great weight of the evidence, asto be clearly wrong and manifestly unjust. See Cain

v. Bain, 709 SW.2d 175, 176 (Tex. 1986).



Recreation on the Beach

Thejury found that the homeownershad established their entitlement to usethe beach
areafor recreational purposes under theories of implication from ageneral scheme of development,
implied easement, easement by estoppel, and easement by prescription. Each of these theorieswas
submitted in a separate question. In histhird point of error, Doll claims that the evidence is both
legally and factually insufficient to support thejury’ sfinding that the homeowners' property and the
beach property were part of agenera plan or scheme of development entitling the homeowners to
use the beach property.

In Texas, land-userestrictionsin the form of equitable servitudes may be created by
implication from ageneral plan of devel opment covering atract divided into anumber of lots. See
Sdlected Lands Corp. v. Speich, 702 SW.2d 197, 198-200 (Tex. App.— Houston [1st Dist.] 1985,
writ ref’d n.r.e); Lehmann v. Wallace, 510 SW.2d 675, 680 (Tex. App.—San Antonio 1974, writ
ref’d n.r.e); cf. Evansv. Pollock, 796 S.W.2d 465, 466 (Tex. 1990). A purchaser who takes with
constructive notice of those restrictionsis bound by them. See Selected Lands, 702 S.W.2d at 199;
Lehmann, 510 SW.2d at 680-81. In many cases such a general plan is established by inserting
substantially uniform covenantsin each deed out of acommon devel opment. SeeEvans, 796 S.W.2d
at 466 (quoting Miner v. Lynchburg, 129 S.E.2d 673, 679 (Va. 1963)); Lehmann, 510 S.W.2d at 680.
However, a general development plan may be established in various other ways such as by
implication from afiled map, or by parol representationsmadein salesbrochures, maps, advertising,
and ora statements on which the purchaser relied in making his purchase. Lehmann, 510 SW.2d

at 680; see also Selected Lands, 702 S.W.2d at 199-200.



Doll arguesthat thereisno evidence or factually insufficient evidence to support the
jury’s finding that the homeowners' lots and the beach property were part of a general plan that
affords the homeowners recreational access to the beach property.” We disagree. The filed plat
maps of the Arno Brill second and third subdivision alone constitute more than a scintilla of
evidence establishing a general scheme of development encompassing the homeowners' right to
recreational use of the beach property.® Both plats describe the properties as “Lake Tracts.”
Moreover, thewords“Lake Travis’ arewritten immediately adjacent to the western boundary of the
lots. The maps clearly show typical “lakefront property.” Normally, the benefit of owning such a
lot isthe ability to make use of the property bordering the lake. It isclear that anyone buying alake
tract after viewing either of the plat maps would feel enormously deceived upon being told that he
lacks the right to recreate along the lakeshore when the lake drops to acertain level. The plat-map
representations of the lots as lakefront property were likely made for the purpose of inducing the
purchasers of the lotsto pay higher prices. See Lehmann, 510 S.W.2d at 680 (citation omitted).

Additionally, Nancy Bible, athird subdivision homeowner and an old friend of Brill
Jr., testified that an earlier owner of the marinaand beach property once attempted to stop her from

cleaning up the beach area in front of her home. She discussed the matter with Brill Jr., who

" Doll stipulated at trial that the homeowners have the bare right to cross the beach property
to get to and from the waters of Lake Travis.

8 The evidence indicates that the two subdivisions were part of ajoint undertaking by Brill
Sr. and Brill Jr. The Brills used the same surveyor to prepare the subdivision plats for both
subdivisions. The surveyor worked from a single work file. Two of Brill Sr.’s successive
bookkeepers notarized various deeds conveying lots from each subdivision. Moreover, separate
deeds each conveying lots from different subdivisions sometimes contained nearly identical
language.



indicated that he would speak with the marinaowner. The marinaowner never again troubled Bible
about her use of the beach property. After the incident, the Bibles built a boat dock on the beach
property, which Brill Jr. himself occasionally used. Bibletestified that Brill Jr. lived inthe areafor
the rest of his life, and that during his lifetime the beach area contained several boat docks and
ramps. Bible's testimony certainly constitutes some evidence that the Brills intended the beach
property in their subdivisions to be used by the homeowners for recreational purposes.

The Brillsevidenced their intent to inaugurate ageneral plan of development for the
benefit of themselves and the purchasers of their “lake tracts’ in yet another way. Each deed
conveying a lot out of the two subdivisions contained a restriction against using the lot for
commercia purposes, such as selling bait or renting boats. Apparently, the Brills envisaged a
mutually beneficial development plan, where they would grant |ake access to the lot owners, and
such owners would serve as captive customers for the marina Brill Jr. owned and operated. It is
noteworthy that in some of thesubdivision deedstheBrillsexplicitly restricted granteesfrom placing
buildings other than boat docks, and from conducting any commercial activities on the beach
property; however, such deeds specifically stated “these restrictions do not include the right to fish,
hunt or use and enjoy said tract of land as a place of recreation.” Unfortunately, it appears that the
Brills did not use attorneys because this restrictive language is absent from some of the deeds out
of the subdivisions, including those in these homeowners' chains of title. Nonetheless, this deed
language, when combined with the plat-map representations and the testimony of Nancy Bible, is
strong evidence that the Brillsintended to grant to the purchasers of their lake tractstheright to use

the beach property for recreational purposes.



It is apparent from the record that the homeowners, as well as the Brills and their
successorsintitle, had the mutual benefit of thisimplicit arrangement for many years. Itisalso clear
that Doll had notice of this arrangement when he purchased the marina. We find legally and
factually sufficient evidenceintherecord to support thejury’ sfinding that thehomeowners' property
and the beach property were part of a general plan or scheme of development entitling the
homeownersto use the beach property for recreational purposes. We overrule Dall’ s third point of
error.

Apparently impressed by thehomeowners' case, thejury found, in separate questions,
that the homeowners had also established their entitlement to use the beach area for recreational
purposes under theories of implied easement, easement by estoppel, and easement by prescription.
Because we have held that the record contains legally and factually sufficient evidence to support
one of the homeowners' theories, we need not address the other three. See Tex. R. App. P. 47.1
(opinionsmust be asbrief as practicable). Wetherefore do not consider Doll’ sfirst, second, fourth,

and fifth points of error.

Adverse Possession

In his sixth and seventh points of error, Doll claims that there is no evidence or
factually insufficient evidenceto support the jury’ sfindings that the Smiths obtained titleto the .45-
acre tract by adverse possession. Thejury found, in answersto separate questions, that the Smiths
had acquired titleto the tract under both the five and ten-year adverse-possession statutes. See Tex.
Civ. Prac. & Rem. Code Ann. 88 16.025-.026 (West 2002). Theten-year statuteprovides: “ A person

must bring suit not later than 10 years after the day the cause of action accrues to recover real
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property held in peaceable and adverse possession by another who cultivates, uses, or enjoys the
property.” Seeid. 8 16.026(a). The statute defines “peaceable possession” as “possession of real
property that is continuous and is not interrupted by an adverse suit to recover the property”;
“adversepossession” isdefined as* actual and visibleappropriation of real property, commenced and
continued under a claim of right that is inconsistent with and is hostile to the claim of another
person.” Seeid. § 16.021.

The Smiths did not begin to exercise dominion over the tract until July 1990 when
they acquired the deed from their predecessor intitle, Ben McCullough. Therefore, to establishtheir
adverse-possession claim, they had to “tack” their period of adverse possession to McCullough’s,
which they were entitled to do under section 16.023 of the civil practice and remediescode. Seeid.
§16.023 (West 2002).° Doll claimsthat thereisinsufficient evidencethat McCullough ever asserted
an adverse claim. He relies primarily on the lack of any affirmative testimony stating that
M cCullough was asserting an adverse claim. We are not moved by Doll’ sargument. Tax billsand
recei ptsenteredinto evidence show that M cCullough and his predecessorsin title paid taxeson both
the .45- acre tract and the .678-acre tract, treating the two as a single property, dating back as early
as the 1960s. 1n 1988, McCullough advertised both tracts for sale as a single piece of property.

Moreover, continuous paths, rockwork, and terracing going from the upper .678-acre tract down

® Section 16.023 of the civil practice and remedies code provides: “ To satisfy alimitations
period, peaceable and adverse possession does not need to continue in the same person, but there
must be privity of estate between each holder and his successor.” SeeTex. Civ. Prac. & Rem. Code
Ann. § 16.023 (West 2002).

11



through the lower .45-acre tract indicate an assertion of ownership by treating the two tracts as a
single property.

The use to which land is best adapted is the type of use required to establish title
through adverse possession. See Carter v. Ruth, 275 SW.2d 126, 131 (Tex. Civ. App.—Beaumont
1955, no writ); Moran v. Moseley, 164 SW. 1093, 1094 (Tex. Civ. App.—Austin 1914, no writ).
Therecord containslegally and factually sufficient evidence that the Smiths and their predecessors
in title treated the two tracts as a single property, paid taxes on the whole parcel, used the lower
lakefront tract for recreational purposes and thereby asserted an adverse claim to the .45-acre tract
for the required ten-year period. We overrule Doll’s seventh point of error.*

In hiseighth point of error, Doll arguesthat thetrial court erred by failing to include
initsadverse-possession jury instructionsthe elements of exclusive and continuous possession. We
review atrial court’srefusal to submit ajury instruction under an abuse of discretion standard. See
Thomasv. Oldham, 895 S.W.2d 352, 360 (Tex. 1995). A trial court abusesitsdiscretionwhenit acts
in an unreasonable and arbitrary manner, or without reference to any guiding rules or principles.
Downer v. Aquamarine Operators, Inc., 701 SW.2d 238, 241-42 (Tex. 1985). This Court may not
reversefor abuse of discretion merely because we may disagree with the decision of thetrial court.
Id. at 242. The rules of civil procedure require a trial court to “submit such instructions and

definitions as shall be proper to enable the jury to render averdict.” Tex. R. Civ. P. 277. Thetria

19 Having determined that there is sufficient evidence to support the jury’ s finding that the
Smithsacquiredtitleto the disputed tract under theten-year statute, we need not address Doll’ ssixth
point of error challenging the jury’ sfinding that the Smiths acquired title to the tract under thefive-
year statute. Nor do we need to addressthe homeowners' third point of error asserting that thejury’s
failure to find that the Smiths acquired the tract by deed was against the great weight and
preponderance of the evidence.
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court is given wide latitude to determine the propriety of explanatory instructions and definitions.
H.E. Butt Grocery Co. v. Bilotto, 985 SW.2d 22, 23 (Tex. 1998). Parties are not entitled to have
every single statement of law which might be helpful to their case submitted to the jury as an
instruction or definition. General Res. Org. v. Deadman, 907 SW.2d 22, 30 (Tex. App.—San
Antonio 1995, writ denied).

The court’s charge tracked the language of the adverse-possession statute, asking
whether the Smiths and those under whom they claim held the land by peaceable and adverse
possession, and defining “peaceable possession” as “possession of real property that is continuous
andisnot interrupted by an adversesuit to recover the property” and “adverse possession” as“ actual
and visible appropriation of real property, commenced and continued under aclaim of right that is
inconsistent with and ishostileto the claim of another person.” Wenoteinitially that arequirement
that the adverse possession be “continuous’ is included in the court’s definition of “peaceable
possession.” However, the court’ s charge does not explicitly state that the adverse possession must
be “exclusive.” Doll claims that this omission rises to the level of an abuse of discretion. We
disagree.

In an early case discussing the exclusivity requirement the supreme court has stated:

An adverse possession, in order to ripen into title, must be exclusive,— that is, the
claimant must hold possession of the land for himself, as his own, and not for
another. That which tends to prove the exclusiveness of a possession differsin no
material respect from that which goes to prove the other elements of an adverse
holding. Indeed, “exclusive possession” simply means that the disseisor must show
Enene(:;(ﬁctl.usive dominion over the land and an appropriation of it to his own use and

Carter v. Holmes, 113 SW.2d 1225, 1226 (Tex. 1938) (quoting 1 Am. Jur. Adverse Possession

8 140 (1936)). The tria court could have concluded that the exclusivity requirement was fairly
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encompassed by the notion of appropriation contained in the statutory definition of adverse
possession. Cf. Terrill v. Tuckness, 985 S.W.2d 97, 110 (Tex. App.—San Antonio 1998, no pet.)
(“Adverse possession isn’t about who uses the property more or for better purposes; it’'s about
whether one party ousts another from hislegally held land. In other words, exclusive possessionis
required.”). Where, ashere, liability isasserted based upon aprovision of astatute or regulation, the
court’ scharge should track thelanguage of the provision asclosely aspossible. See Spenser v. Eagle
Sar Ins. Co., 876 SW.2d 154, 157 (Tex. 1994). Inthiscase, thetria court followed the language
of the statutes precisely. We cannot say that in doing so it acted without reference to guiding rules
or principles. Cf. Greenv. Blanks, 342 SW.2d 141, 143-44, 147 (Tex. Civ. App.—Austin 1960,
writ ref’d n.r.e.) (submission to jury tracking statutory language of predecessor to current adverse-
possession statute “was a proper method of submitting the question”). We overrule Doll’ s eighth

point of error.

I njunctive Relief

Attheconclusionof thetrial, thecourt enjoined Doll from preventing or unreasonably
interfering with the homeowners' non-exclusive right to use the beach for “recreational activities
such as fishing, sunbathing, picnicking, camping, and boat launching.” It also enjoined Doll from
“erecting, constructing or placing afence or barrier of any type on the [b]each [p]roperty between
[the homeowners'] properties and the waters of Lake Travis’ and ordered Doll to immediately
“remove the fence poles and all concrete and debris associated therewith, which are situated on the
beach property . . . [and to] restore the[b]each [p]roperty . . . to the same condition that existed prior

to the construction of the fence.” The court also enjoined the homeowners from preventing or
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unreasonably interfering with [Doll’ s] non-exclusive use of the beach property. Doll apparently
believes that he still has the right to erect his fence and challenges the trial court’s order that he
remove the fence poles, claiming that “[t]he issue of whether or not Doll’ sintention to erect afence
with gateswas an unreasonabl e interference with the rights of the[homeowners'] . . . of ingressand
egresstothewatersof Lake Traviswasanissuefor thejury.” Intheir appeal, the homeownersclaim
that the injunction prohibiting them from unreasonably interfering with Doll’ s non-exclusive use of
the beach property is vague and is not based on the evidence.

The grant or refusal of a permanent injunction is ordinarily within the trial court’s
sound discretion. On appeal, review of thetrial court’ sdecisionislimited to the question of whether
the court’ sgrant of injunctiverelief constituted a clear abuse of discretion. South Texas College of
Law v. Texas Higher Educ. Coordinating Bd., 40 S\W.3d 130, 139 (Tex. App.—Austin 2000, pet.
denied); Risk Managersint’l, Inc. v. Sate, 858 S.W.2d 567, 569-70 (Tex. App.—Austin 1993, writ
denied).

Although a party to an equitable action hasthe right to atrial by jury, only ultimate
issues of fact are submitted for jury determination. The jury does not determine the expediency,
necessity, or propriety of equitablerelief. Shieldsv. State, 27 SW.3d 267, 272 (Tex. App.—Austin
2000, no pet.); Sate v. Texas Pet Foods, Inc., 591 S.W.2d 800, 803 (Tex. 1979). The decision to
grant an injunction based on ultimate issues of fact found by the jury is for the trial court itself
exercising its chancery powers. Shields, 27 SW.3d at 272; Texas Pet Foods, 591 SW.2d at 803.
Thejury’ sfindings on issues of fact are binding; however, equitable principles and the appropriate

relief to be afforded by equity are only to be applied by the court itself. See Shields, 27 SW.3d at
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272. Becausethe court alonefashionsequitablerelief, itisnot alwaysconfined to theliteral findings
of the jury in designing the injunction. |d.

The jury found that the homeowners had the right to use the beach property for
recreational purposes. It wasthe court’ sroleto grant and fashion injunctiverelief in support of this
finding. Becausethe order requiring Doll to remove hisfencepostsis undoubtedly aremedy based
on the ultimate findings of the jury, we cannot say that the court abused its discretion in issuing the
injunction. Dall’s ninth point of error is overruled.

The homeowners argument in their first point of error is dightly different. They
claim that the injunction prohibiting them from unreasonably interfering with Doll’ sright asthefee
owner of the beach property is based on legally and factually insufficient evidence and is vague,
overbroad, and in conflict with their recreational easement rights. Whether there is evidence to
support the issuance of the injunction is, of course, relevant to the issue of whether the trial court
abused itsauthority in granting it. See Beaumont Bank v. Buller, 806 S.W.2d 223, 226 (Tex. 1991).
However, the record does contain evidence that Doll and the homeowners had been involved in
several atercations over the use of the property, that Cain Hurst or her guests may have removed or
damaged Doll’s fence posts and survey stakes, and that Cain Hurst’'s guests may have exposed
themselves to Doll’s children at one time. The court’s injunction was not issued without an
evidentiary basis.

Nor do wefind theinjunction to be overly vague or in conflict with the homeowners
rights. An easement gives adominant right over the servient land, in this case the beach property,
to the extent necessary for the enjoyment of the easement. See Stout v. Christian, 593 S.W.2d 146,

150 (Tex. Civ. App.—Austin 1980, no writ) (quotation omitted). The dominant owners, inthiscase
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the homeowners, must make reasonable use of their rights so asto not unreasonably interfere with
the rights of the servient owner, Doll. Seeid. Asthefee simple owner of the servient estate, Doll
may use his property in the same manner as any other fee simple property owner, subject only to the
homeowners dominant right to use the beach for recreational purposes. The injunction is neither
vague nor overbroad; it ssimply requiresthat the homeownersnot exceed their recreational easement
rightsand not interferewith Doll’ srightsin the beach property. Therecord evidencerevealsagreat
deal of animosity between Doll and the homeowners, particularly Cain Hurst. The court did not
abuse its discretion by concluding that cross injunctions were needed to prohibit the parties from
interfering with one another in the lawful use of their property. We overrule the homeowners' first
point of error.*
Trespass

In their fourth point of error, the homeowners claim that there is no evidence or
factually insufficient evidence to support the jury’ s failure to find that Doll had trespassed on the
Smiths' land in the process of clearing a path across their property to the lake. A challenge to the

legal sufficiency of the evidence by aparty who hasthe burden of proof at trial will be sustained only

" In their second point of error, the homeowners claim that the trial court abused its
discretion by failing to include in its judgment certain conclusions of law, including that “the
easements and rights of [the homeowners and] their . . . successors and assigns regarding the use of
the [b]each [p]roperty . . . run with the land and are appurtenant to [the homeowners'] properties,”
and that “[the homeowners'] properties are the dominant estate, and the [b]each [p]roperty owned
by [Doall] isthe servient estate.” We disagree. The judgment itself provides that the homeowners
as well as their “successors and assigns’ are entitled to use the beach property for recreationa
purposes—indi cating the appurtenant nature of the easementsgranted. SeeMcDaniel v. Calvert, 875
S.W.2d 482, 484 (Tex. App.—Fort Worth 1994, no writ); cf. Davisv. Skipper, 83 SW.2d 318, 321-
22 (Tex. 1935) (equitable servitude cannot exist without a benefitted estate in land); Reagan Nat’ |
Adver. v. Capital Outdoors, Inc., 96 S.W.3d 490, 495-96 (Tex. App. Austin—2002, pet. filed)
(same). We overrule the homeowners second point of error.
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when the record contains no evidence to support thejury’ sadversefinding and conclusive evidence
establishing acontrary proposition. Dow Chem. Co. v. Francis, 46 SW.3d 237, 241-42 (Tex. 2001).
A challengeto thefactual sufficiency of the evidence by a party who has the burden of proof at tria
will be sustained only if the adversefinding is so against the great weight and preponderance of the
evidencethat itisclearly unjust. 1d. Wereview a“failureto find” under the same standard aswe
review jury findings. See Cropper v. Caterpillar Tractor Co., 754 SW.2d 646, 647 (Tex. 1988).
Thetria court instructed the jury that:
In determining whether atrespass has been committed, you areinstructed that

a “trespass’ is any act which exceeds or passes beyond the bounds of any rights

which have been legally granted. For example, where one enters another’ s property

under the authority of an expressed or conditional right but exceedsthe expressed or

conditional right, that person becomes a trespasser as to such unauthorized actions.

A conditional or restricted consent to enter land creates a privilege to do so only

insofar as the condition or restriction is complied with.
See Murphy v. Fannin County Elec. Coop., 957 S.W.2d 900, 903-04 (Tex. App.—Texarkana 1997,
no pet.) (identical instruction proper). Thejury wasalsoinstructed that “in determining the question
of trespass, you are instructed that the owner of an easement may use the easement to the limits. . .
contained in the grant . . . [and] the owner of an easement may prepare and improve it to an extent
reasonably cal cul ated to promote the purposefor which it wascreated.” SeeBaer v. Dallas Theater
Ctr., 330 S.W.2d 214, 219 (Tex. Civ. App.—Waco 1959, writ ref’d n.r.e.) (citations omitted).

Asmentioned above, the deed from Brill Jr. tothe Smiths” predecessorsintitle states

“thereisreserved hereby to the grantors herein, their heirsand assigns, an easement 20 foot in width

alongthewest lineof saidtract . . . for the purpose of going to and from the above reserved roadway

tothewatersof Lake Travis.” Doll bulldozed apath from an arearoad through the Smiths’ property
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tothelakeshorein order to clear the easement. Attrial, Preston Smithtestified that Doll’ s path went
“out of the easement limits,” and that the path was passable by foot before Doll cleared it. The
Smithsalsointroduced photographsdepicting thepath Doll had cleared, some showingthat treeshad
been cut down.* Doall testified that he “ stayed well within [the] 20 feet of the easement,” and that
prior to clearing the land, he could not have walked across the easement.

Making all inferencesin favor of the verdict, aswe must, we cannot say that thereis
no evidence supporting the jury’ sfailure to find that Doll had trespassed on the Smiths” land in the
process of clearing his easement; nor can we say that the Smiths conclusively established acontrary
proposition. The evidence is legally sufficient. Moreover, after reviewing al the evidence, we
cannot say that the jury’s failure to find in favor of the Smiths is so against the great weight and
preponderance of the evidence as to be clearly unjust. The jury was entitled to believe Doll’s
testimony that he needed to clear the easement in order to make it passable and that he did not clear
any land outside the easement boundaries. See Trinity Indus., Inc. v. Ashland, Inc., 53 SW.3d 852,
862 (Tex. App.—Austin 2001, pet. denied) (“thejury isthe solejudge of the credibility of witnesses
and is entitled to accept or reject any testimony it wishes, as well asto decide what weight to give

the testimony”). We overrule the homeowners' fourth point of error.’?

12 Doll testified that he did not cut any trees down on the easement, but did allow “brush,
trees, and whatever” from clearing done at nearby construction sites to be pushed onto “[hig]

property.”

3 The homeowners also claim in this point of error that the trial court abused its discretion
by instructing the jury that “[i]n determining the question of trespass, you are instructed that the
owner of an easement may prepare and improve it to an extent reasonably cal cul ated to promote the
purposefor which it was created.” We cannot say that thisinstruction isunreasonable, arbitrary, or
made without referenceto any guiding rulesor principles. See, e.g., Baer v. Dallas Theater Ctr., 330
SW.2d 214, 219 (Tex. Civ. App.— Waco 1959, writ ref’d n.r.e.).
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Attorney’'s Fees

Intheir fifth point of error, the homeowners claim that the trial court erred in failing
to award them their attorney’ s fees in connection with their declaratory-judgment claims. Section
37.009 of the civil practice and remedies code provides: “In any proceeding under this chapter, the
court may award costs and reasonabl e and necessary attorney’ sfeesasare equitableand just.” Tex.
Civ. Prac. & Rem. Code Ann. 8 37.009 (West 1997). A prevailing party in adeclaratory-judgment
action is not entitled to attorney’ sfees simply as amatter of law; entitlement depends upon what is
equitable and just and the trial judge’ s power isin that respect discretionary. McCarthy Bros. Co.
v. Continental LloydsIns. Co., 7 SW.3d 725 (Tex. App.—Austin 1999, no pet.) (quotation omitted).
We will not reverse atrial court’s decision regarding whether to award attorney’ s fees absent an
abuse of that discretion. 1d. Reversal for an abuse of discretion in these circumstancesisjustified
only when the trial court’s decision was arbitrary and unreasonable. 1d. (quotation omitted).

Thehomeownersdid prevail intheir counterclaimsto establish easementsacrossthe
beach property. However “the award of attorney’s feesin declaratory-judgment actionsis clearly
within the trial court’s discretion and is not dependent on a finding that a party ‘substantialy
prevailed.”” Barshop v. Medina County Underground Water Conservation Dist., 925 S\W.2d 618,
637 (Tex. 1996). Because the jury failed to find Doll guilty of any actionable wrong, and only
encumbered hisproperty by variouseasements, it waswithinthetrial court’ sdiscretion to determine

that awarding the homeowners their attorney’ s fees would not be equitable and just.** Cf. Sunday

4 The homeowners spend much of their brief arguing that thetrial court erred in concluding
that an award of attorney’ s feesto the homeownerswould run afoul of the rule that a party may not
use a counterclaim seeking a declaratory judgment resolving disputes already pending before the
court asavehiclefor the recovery of attorney’ sfees. See Thomasv. Thomas, 902 SW.2d 621, 626
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Canyon Prop. Owners Ass nv. Annett, 978 SW.2d 654, 659 (Tex. App.—Amarillo 1998, no pet.)
(no abuse of discretioninfailing to award either side attorney’ sfeeswhen court could conclude that

both parties had legitimate rights to pursue). We overrule the homeowners' fifth point of error.

CONCLUSION
The evidence establishing the homeowners' rights to use the beach property for
recreational purposesislegally and factually sufficient, asis the evidence that the Smiths acquired
title to the disputed .45-acre tract of land by adverse possession, and the evidence that Doll is not
liable to the Smithsfor trespass. The court did not abuse its discretion in granting injunctive relief
to all partiesor in declining to assess attorney’ sfees. Having overruled all points of error necessary

to dispose of this appeal, we affirm the trial court’sjudgment in al respects.

Bea Ann Smith, Justice
Before Chief Justice Law, Justices B. A. Smith and Puryear
Affirmed

Filed: August 14, 2003

(Tex. App.—Austin 1995, writ denied); however, the court’ sfindings and conclusions clearly make
thisanaternativerationale, “inadditionto” itsdiscretionary determination of theequities, for failing
to award the homeownerstheir attorney’ s fees and we therefore do not addressit. The sameistrue
of the court’s conclusion that the homeowners cannot recover their attorney’s fees for defense of
Doll’sclaims.

21






