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OPINION

Thiscaseinvolvesthe release of information under the Public Information Act (PIA). Tex.
Gov:t Code Ann. " " 552.002-.353 (West 2000 & Supp. 2004). Appellee, the Texas Department of
Human Services (Department), received a request to disclose the public information it had about the
appdlant, Capitd Senior Management 1, Inc. (Capitd), a nurang home operator. The Office of the
Attorney Generd (OAG), a the Department:=s request, reviewed a representative sampling of the
documents and determined that some of them were public documents under the PIA. Tex. Attty Gen.

ORD-2007 (2002). Capita asserted various privileges and sued to enjoin their release. The trial court



denied Capitals request for injunctive relief and ordered the documents released. Capital now appedls,
daiming thetrial court abused itsdiscretion in ordering the documentsreleased.! Becausewefind that those
reports entitled AFacility Investigation Reports) and AFacility Abuse/Neglect Investigation Reports,i were
used or devel oped by the Department in an investigation of abuse or neglect and are nonpublic, wereverse
the trid courts judgment as to those documents, and remand this case to the trid court for further

proceedings congstent with this opinion. Asto the remaining documents, we affirm the trid court=s order

denying Cepitd injunctive relief.

FACTUAL AND PROCEDURAL BACKGROUND

! In conjunction with its appedl, Capital aso filed in this Court amotion requesting an emergency
order staying enforcement of the trid court=s order to release the documents. On October 7, 2002, we
granted Capital-s motion and stayed the trid court=s order pending resolution of Capital:s appeal.



On February 4, 2002, the Department received aletter from Kevin O=Mdley, aHouston
attorney, requesting information about Parkway Place nursng home, which is operated by Capitd.
O:=Mdley requested documents compiled by the Department during its annua surveys and licensing
examinations, aswel | asdocuments compiled by the Department whileinvestigating complaints of abuse or
neglect.? On February 7, 2002, the Department received aletter from Capital:s attorney declaring that the
information was nonpublic. On February 12, 2002, the Department sent a representative sampling of the
requested information to the OAG, who concluded that the Department had to withhold from disclosure
various surveys, persona resdent information, medica records, andAreports, records, and working papers
usedi by the Department in an investigation of abuse or neglect. 1d. Therest of therequested information

was consdered public and subject to disclosure. 1d.

2 The Texas Department of Human Services regulates nursing homes in Texas. Tex. Hedth &
Safety Code Ann. ** 242.001-.852 (West 2001 & Supp. 2004).



On April 23,2002, Capita sued to enjoin the Department from disclosing the information.
Capitd clamed the information was protected from public release under one of the various peer-review
committee privilegesor what it consdered to be aAqudity- of-carefl privilege. See Tex. Occ. Code Ann. **
151.002(8)(7), (8), 160.007 (medica peer-review privilege), 303.001-.010 (West 2004) (nurse peer-
review privilege); Tex. Hedth & Safety Code Ann. * * 161.031-.033 (West 2001 & Supp. 2004) (medica
committee peer-review privilege), 242.001, .049 (West 2001 & Supp. 2004); 40 Tex. Admin. Code Ann.
"*19.601, .1902,.1917, .1923 (2003) (quality-of-careprivilege). Thetria court ordered the Department

to release the information finding that Capital failed to establish its right to permanent injunctive relief.

® Thetrid courtsfind judgment conflicted with itsfindings of fact and concdlusionsof law. Thetrid
court granted the OAG=spleato thejurisdiction but followed with findings of fact and conclusonsof law in
which it stated it had jurisdiction pursuant to section 552.325 of the government code. See Tex. Gov:t
Code Ann. " 552.325 (West Supp. 2004). Findings of fact and conclusions of law filed after ajudgment
are controlling if they conflict with apreviousjudgment. Dickersonv. DeBarbieris, 964 SW.2d 680, 684
(Tex. App.CHouston [14th Dist.] 1998, no pet.). Thetria court had jurisdiction to prevent the disclosure
of privileged or confidentia information pursuant to those statutes which maketheinformation privileged or
confidentid. See Tex. Occ. Code Ann. ** 160.005 (making report of medica peer-review committee
confidentia and not subject to disclosure), 303.006 (West 2004) (making report of nursing peer-review
committee confidentia); Tex. Hedth & Safety Code Ann. ™ * 161.031 (making report of medicad committee
confidentia), 242.501(a)(7) (making information about nurang home patient confidentia), 242.049 (West



Supp. 2004) (making report about nursing home=s quaity of care confidentid).



STANDARD OF REVIEW

A party requesting injunctive relief must show the existence of awrongful act, imminent
harm, irreparableinjury, and the absence of an adequate remedly at law. TexasHealth Care Info. Council
v. Seton Health Plan, Inc., 94 SW.3d 841, 853 (Tex. App.CAustin 2002, no pet.). Appellatereview of
atrid court order denying a permanent injunction is grictly limited to a determination of whether the trid
court had clearly abused its discretion. Envoy Med. Sys., L.L.C. v. State, 108 S.W.3d 333, 335 (Tex.
App.CAugtin 2003, no pet.). A trid court clearly abuses its discretion when it misapplies the law to the
facts. Ebony Lake Healthcare Ctr. v. Texas Dep:t of Human Servs., 62 SW.3d 867, 871 (Tex.
App.CAustin 2001, no pet.).

The PIA provides that the public is entitled to information Acollected, assembled, or
maintained under alaw or ordinance or in connection with the transaction of officia business) by or for a
governmenta body. Tex. Gov:t Code Ann. * * 552.002, .021 (West Supp. 2004). ThePIA exceptsfrom
public disclosure information made confidential by condtitution, statute, or judicia decison. Id. * 552.101
(West 1994). A court must liberdly construe the PIA in favor of granting a request for information and
narrowly construe the PIA=s exceptions. Envoy Med. Sys.,108 S.\W.3d at 335-36. The party seekingto
withhold information from the public has the burden to prove that an exception to disclosure gppliesto the
information a issue. |d. Whether theinformation is subject to disclosure under the PIA or excepted from

disclosure is a question of statutory construction, a question of law. Ebony Lake, 62 S.W.3d at 871.



DISCUSSION
Inorder to beentitled to injunctivereief, Capitd wasfirst required to show the existence of
awrongful act. The wrongful act Capitd complains of is the trid court=s order authorizing the release of
documents Capitd believes are privileged or confidentid by law. The documents can be divided into two

categories: (1) those generated by Capital and (2) those generated by the Department.*

Records generated by Capital

* For purposes of this apped, we have divided the documents into two categories. At tria, the
documents were categorized as follows. Category 1: the representative sampling sent to the OAG for
review; Category 2: Incident/Complaint Intake & Authorizationfor Investigation Forms, Category 3. Fecility
Investigation Reports, Category 4: Contact Reports, Category 5: Investigative Narratives, Category 6a
Licensng Violations, Category 6b: Deficiency Statements; Category 6¢: Revist Reports, Category 6d:
Adminigrative Pendties, Category 7: Fire Safety Surveys, Category 8: Licensing Ingpection Reports; and
Category 9: OSCAR [Online Survey Certification & Reporting] Reports. Wewill referencethetria courts
categorization only to the extent necessary to clarify our holding.



Thetrid court held that the documents entitled AFacility Investigation Reportsi and ARaality
Abuse/Neglect Investigation Reportsi were public not privileged, pursuant to sections 242.123(c) of the
hedlth and safety code and section 19.2010(a)(2) of title 40 of the administrative code. Section 242.123
falswithin Subchapter E, entitled AReports of Abuse and Neglect.; Tex. Hedth & Safety Code Ann. * *
242.121-.151 (West 2001 & Supp. 2004). Paragraph (c) states: AThe phone number and addressaswell
as the name of the person making the report [of abuse or neglect under section 242.122°] must be del eted
from any type of report that is released to the public, to the ingtitution, or to an owner of agent of the
inditution.f 1d. * 242.123(c) (West 2001). Section 19.2010(a)(1) of title 40 of the adminigirative code
dates.
(@ Confidentiaity. All reports, records, and working papers used or developed by the
Texas Department of Human Services (DHS) in an investigation are confidentia and

may be released to the public only as provided below.

(1) Completed written investigetion reportsare opento the public, provided the
report is de-identified. . . .

(2) If DHS receives written authorizetion from a facility resdent or the
resident=slegd representative regarding an investigation of abuse or neglect
involving that resdent, DHS will release the complete investigation report
without removing the resdent:s name. . . .

40 Tex. Admin. Code " 19.2010(1)(a) (2003).°

> All nursing home staff are required to report suspected cases of patient abuse or neglect. Tex.
Hedth & Safety Code Ann. * 242.122(c) (West 2001).

® Section 19.2010(a) of title 40 of the administrative code mirrors section 242.127 of the health
and sfety code, which dtates that A[a] report, record, a working paper used or developed in an
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investigation made under this subchapter [Subchapter E Reports of Abuse or Neglect] and the name,
address, and phone number of any person making areport under this subchapter are confidential and may
be disclosed only for purposes consistent with the rules adopted by the board [of human services] or the
designated agency.0 See Tex. Hedth & Safety Code Ann. * 242.127 (West Supp. 2004).



Neither section authorizesthe rel ease of these documents. Section 242.123(c) of the hedlth
and safety code smply protects the identity of the victim and complainant when reports are released.
Section 19.2010(a)(1) of title 40 of the adminigtrative code does not authorize the release of these
documents, indeed it prohibitstheir release: A[R]eports, records, and working papersused or developed by
the Texas Department of Human Services (DHS) in an investigation are confidential.@” 1d. Neither of the
exceptionsthat follow apply. Ingtead, the exceptions cited refer to compl eted investigation reports not
those written reports made pursuant to section 242.122 of the health and safety code, and the release of the
victinrs name with consent.

In Pack v. Crossroads, Inc., the court discussed the policy reasons for withholding
Areports, records, and working papers used or developedi by the Department in an invedtigation of a
complaint of abuse or neglect pursuant to section 242.127. See 53 S.W.3d 492, 504-05 (Tex. App.CFort
Worth 2001, pet. denied). At issue were the admissbility of photographs the Department used in its
investigation and whether those were either Areports, records[or] working papersi within section 242.127
of the hedth and safety code. 1d. a 499. The court discussed the privacy interests that attach to

documents used by the Department when investigating a clam of abuse or neglect. Id. at 503. The

” The record indicates that the documents entitled AFacility Investigation Reports) and AFacility
Abuse/Neglect Investigation Reportsi were developed by the Department to facilitate the written reports
required by section 242.122 of the hedlth and safety code. See Tex. Hedth & Safety Code Ann. *
242.122(c).
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appellants claimed section 242.127 was enacted primarily to protect the identity of the patient. 1d. The
court noted that while patient confidentiaity was important, section 242.127 was intended to protect the
integrity of the investigatory processaswell. Id. at 505.

In addition to protecting the privecy interest of the patient and the integrity of the
investigatory process, the prohibition againgt releasing Areports, records, and working papers usedi by the
Depatment in investigating a complaint of aduse or neglect dso protects the identity of the
complanantCwhether a family member, roommate, or a nurang home saff. We discussed the policy
behind protecting the identities of complainantsin Texas Department of Human Servicesv. Benson, 893
SW.2d 236 (Tex. App.CAustin 1995, pet. denied), in asmilar context. While the dispute in that case
arose under aconfidentidity provision of thefamily code, the provisonwasidentica to section 242.127 of
the health and safety code. We concluded that Areports, records, and working papers used or developedin
an invedtigationi of child abuse or neglect were confidentid. See id. at 240-41 (citing Act of June 16,
1989, 71t Leg., R.S,, ch. 1231, 1989 Tex. Gen. Laws 4957, repealed by Act of April 20, 1995, 74th
Leg., R.S, ch. 20, 1995 Tex. Gen. Laws282). We said therelease of information used by the Department
during its ongoing investigation of child abuse might discourage reporting and encourage retdiation. 1d. at
242.

Those policy concernsapply hereaswell. Whilethe namesof complainants, withessesand
victims must be ddeted from completed investigation reports, rdleasing these documents during the
investigatory phase might enable one to identify the complainant. The prohibition againg the release of

origind reports of abuse or neglect aso serves to protect the nurang home in the event the report is
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unsubgtantiated. The Department is prohibited from releasing incomplete investigatory reports. See Tex.
Gov:t Code Ann. * 242.126(g) (West Supp. 2004), 40 Tex. Admin. Code " * 19.2010(a)(1), .2011(e).
The Texas Legidature, in these satutes dedling with nursing home matters and operations, has permitted
some confidentidity with regard to the investigation of complaints received while making the results of the
investigations public. The primary purposes of the exemption are to protect the privacy of confidentia
informantsand facilitate governmenta accessto investigatory materid which might not beavailableabsent a
promise of confidentidity.

We conclude, then, that those documents entitled AFacility Investigation Reportsi and
AFecility Abuse/Neglect Investigation Reports set out in category 3 are nonpublic and must remain so.
Capitd met its burden to establish that these reports were excepted from disclosure pursuant to section

552.101 of the government code.®

& Our holding is supported by the letter ruling issued by the OAG in this case and others. Inthis
case, the Department requested the OAG to review the disputed documents and adviseit which could be
rdleased. See Tex. Gov:t Code Ann. * 402.043 (West 1998) (authorizing the OAG to Aissue awritten
opinion on aquestion affecting the public interest or concerning the officia duties of the requesting person. ).

The representative sampling the Department sent to the OAG was divided into two categories: (1)
Anormally releassl) information and (2) Anot releasef) information. See Tex. Atty Gen. ORD-2007 (2002).
The OAG dated that within theAnot rel easel information wereAreports, records, or working papers used
or developed inan investigatior: of Parkway Place.d |d. The OAG said those documentswere nonpublic.

[d. Inanother letter ruling on Smilar facts, the OAG determined that reports entitled AFacility Investigation
Reports) fell within the prohibitions of section 242.127 of the hedth and safety code and were nonpublic.
Tex. Attty Gen. ORD-2538 (2000). It isdifficult to tell why, if the OAG ingructed the Department to
withhold the Areports, records, and working papers usedi by the Department in making an investigation of
abuse or neglect and has cond stently said as much, these documents entitled AFacility I nvestigation Reportsi
and AFacility Abuse/Neglect Investigation Reports,§ which were admittedly made by Capita pursuant toits
satutory duty to report complaints of abuse or neglect, were ordered released. One explanation might be
that the OAG did not notice these reports because there were so few of them, five, and because they were
placed within the Anormally releassl documents. Nonetheless, the Department acknowledges that these
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Records generated by the Department

reports were made pursuant to section 242.122 of the health and safety code by Capital and they were
complants of abuse or neglect. They fal within the prohibition of section 242.127 of the health and safety
code and within the OAGs Itter ruling.
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The remainder of the documents Capital sought to withhold from disclosure were those
generated by the Department.® Capital arguesthat the remaining documents generated by the Department
pursuant to its regulatory authority over Texas nursing homes are nonpublic. According to Capitd, the
legidaure envisoned a system whereby the nursng home would empane one or more various
committeesCa medica peer-review committee, a nurse peer-review committee or amedica committee
peer-review committeeCto monitor the nurang homes qudity of care. In effect, Capitd contends nursing
homes should be sdf-regulaing.

Attrid, Capitd testified that al the documents generated by the Department fell within one
of the various peer-review privileges because A[g)ll the reports that come down, 2567-s and other
correspondence, go through the committees.f) Alncident reports, [for example]@ appellant continued, Aare
data-gathering instruments of the committeef§ Ceapitd relied on Humana Hospital Corp. v. Spears-
Peterson, 867 S.\W.2d 858 (Tex. App.CSan Antonio 1993, no writ), for the propostion that the

Department was an extension of Capital-s peer-review committees because the Department=swork fell

® The remaining documents are; Category 2: Incident/Complaint Intake & Authorization for
Investigation Forms, Category 4. Contact Reports, Category 5: Investigative Narratives, Category 6a:
Licensng Violations, Category 6b: Deficiency Statements, Category 6¢. Revisit Reports, Category 6d:
Adminigrative Pendlties, Category 7: Fire Safety Surveys, Category 8: Licensing Ingpection Reports; and
Category 9: OSCAR [Online Survey Certification & Reporting] Reports. Category 1, the representative
sampling sent to the OAG for review, isnot a issue.
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within the committees: quality-of-care oversight function or because Department investigators, who were
nurses, were members of gppdlant=s nurse peer-review committee. Capita caled these Department
investigators Athe Department representatives from Parkway . (

Humana Hospital isingpplicable because Department representatives are not agentsof the
nursng home and are not for hire. In that case, the court held that the work product of a private,
independent, non-governmentd, nationd credentiding commisson hired by a hospitd to conduct an
independent, non-governmenta credentiding investigation of the hospital condtituted thework product of a
medicd peer committee. 1d. at 861-62. We find the anadogy between a private, independent, non
governmenta credentiding body likethat at issuein Humana and apublic, independent, governmenta entity
authorized by law to administer state welfare functions off- base.

Capita arguesthat when thelegidature put peer-review committeesin charge of afacility:s
quaity of care and made their deliberations confidentid, it intended to subordinate the PIA and other
disclosure dautes. Capitd clams that Altlhese statutes [Tex. Occ. Code Ann. " 151.002,
160.005B.007] provide an unyielding grant of confidentidity and privilege to the processes of peer review
committeesi Capitd argues this bias in favor of confidentidity has been Ajudicidly interpreted to fully
secure the process,l and cautions us againg limiting that Aunyielding grant of confidentidity and privilege
In support of thisargument, Capital quotesirving Healthcare Systemv. Brooks 927 SW.2d 12, 15-16
(Tex. 1996):

The Legidature recognized the chilling effect that would be engendered by enfeebling
confidentidity. . . .
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We agree that, A[o]nce a state has made the policy decision to afford privileged status for
certain records, the L egidature and the courts should not underminethe policy objective by
circumventing or weekening the privileged status with exceptions not mandated by
conditutiona considerations or the long-term interests of justice. Nothingisworsethana
hdf-hearted privilege; it becomes a game of semantics that leaves parties twigting in the
wind while lawyers determine its scope.f
(quoting Charles David Creech, The Medical Review Committee Privilege: A Jurisdictional Survey, 67
N.C.L. Rev. 179, 179-80 (1988)).

Capitd fallsto redize that Texas courts have not carved out new exceptions to the peer-
review committee privilege but have smply gpplied the peer-review privilegeto prevent what Capital now
attemptsto doCnamey, doak publicinformation in confidentidity by first filtering it through the peer-review
process. InIrving, the court limited the privilegeto those documents created by the committeeitsdlf. 1d.a
15. Texas courts have consgently limited the peer-review committee privileges to those documents
generated by the committee asaresult of the committeers deliberative processes and to those submitted to
the committee at thair direction and in furtherance of committee business. See Memorial Hosp.CThe
Woodlands v. McCown, 927 SW.2d 1, 9 (Tex. 1996); Barnesv. Whittington, 751 S.W.2d 493, 496
(Tex. 1988); Jordan v. Court of Appeals, 701 S\W.2d 644, 647-48 (Tex. 1985); Texarkana Mem:|
Hosp., Inc. v. Jones, 551 SW.2d 33, 34-36 (Tex. 1977); Ebony Lake, 62 SW.3d at 869; see also
Creech, supra at 184 (noting thet the privilegeislimited to what the committee produces). Just becausea

report may ded with anurang homes=s quality of care and has been reviewed by a peer-review committee

does not necessarily mean that the report is cloaked with a committee privilege.
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We havereviewed the documents and cons dered the record and agree with thetrid courts
legd conclusons on the documents created by the Department.  We find that none of the disputed
documents come within any of the privileges cited by Capital. Chapter 242 of the hedlth and safety code
andtherulesset out intitle 40 of the administrative code make all ingpection, survey or investigation reports
public ether through the nurang home or through the Department. See Tex. Hedth & Safety Code Ann. **
242.042(a), (b) (requiring nursng homes to post notice that its licensng inspection reports, deficiency
reports and compliance history are available for public viewing), .043(a), (h) (West 2001) (making
ingpection, survey or investigation reports available to consumers through the Department), .126(g)
(requiring the Department to make public its investigation reports of abuse or neglect occurring & the
nursng home); 40 Tex. Admin. Code " * 19.1921(e) (requiring anursing hometo post in an areaaccessble
to resdents and guests information dealing with ingpections, violations, and license suspensions), .1921(h)
(requiring anursing facility to make available to the public Alicenang ingpection reports, deficiency sheets,
and plans of correctiond), .1921(j) (requiring the Department to make available Ainspection reports and
related reportsi to the public), .2010(a) (making Aal reports, records, and working papers used or
developedi by the Department public), .2011(e) (records maintained by the Department). In addition,
federd law requires anurang facility to make survey information public. 42 U.S.CA. * 1396r(g) (West
2003) (disclosure of results of ingpections and activities); 42 CF.R. ** 431.115 (2003) (disclosure of
survey information), 483.10 (2003) (posting survey reports), 488.325 (2003) (disclosure of survey
reports). Wereject Capital-sargument that these documents, which were cregted by elther the state or the

federa government, were based upon the reports or proceedings of a peer-review committee. No
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document appears to have been generated by or for a peer-review committee. These documents were
generated by the Department and not a peer-review committee. They ded with reports of abuse and
neglect and the nurang home:s follow- up and were not the product of acommitteess ddliberative process.
Therefore, the documents are not privileged and are subject to disclosure.

Further, Capital-sargument that publication of qudity- of- careinformation would hinder the
free and open Ainterchangel of information within hedth-care entities is without merit. The overarching
policy for making confidentid the ddiberaions of peer-review committees does not gpply to these
documents that were not the product of any deliberative process. While it is the policy of this State to
encourage hedth carefacilitiesto engagein uninhibited discussions about the qudity of themedicd carethey
provide, free from public purview, Texarkana Memorial Hospital, 551 SW.2d at 34-36, itisaso the
policy of thisstateto ensurethat facilities discloseinformeation dedling with neglect and abuse, Tex. Hedth &
Safety Code Ann. ™" 42.121-.135; 40 Tex. Admin. Code " 19.2011 (2001); see also Irving, 927
S\W.2d at 16 (discussing competing policy condderations that go into determining whether information is
public or nonpublic); Jordan, 701 SW.2d at 647 (same). Infact, it isin the public-sbest interest to have
access to information concerning the operation of nuraing homes. See Tex. Hedth & Safety Code Ann. ®
242.001(d)(4) (West 2001).

Finally, to the extent Capita seeksto establish that the release of the disputed documents
would release private, patient information, we note that the names and other information that might identify

any patient have been redacted.

CONCLUSION
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We find that those documents entitled AFacility Investigation Reportsiand AFacility
Abuse/Neglect Investigation Reportsi are confidential pursuant to section 242.127 of the hedlth and safety
code and these are excepted from disclosure under section 552.101 of the government code. We conclude
that the trid court abused its discretion in denying Capitd injunctive rdlief as to those documents. We
thereforereversethetrid court=sjudgment asto these documents and remand the causeto thetria court for
issuance of theinjunction or for further proceedings consstent with our opinion. Weaffirmthetrid courts
judgment denying injunctive relief as to dl other documents. Our order staying enforcement of the tria
court=s order to release the documents will be set aside after a period of fifteen days from the date of this
opinion; if amotion for rehearing istimely filed, the Say order shal be set aside fifteen days after theruling

on the motion for rehearing.

David Puryear, Justice
Before Chief Jugtice Law, Jugtices B. A. Smith and Puryear
Affirmed in Part; Reversed and Remanded in Part

Filed: March 11, 2004
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