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A jury convicted Harry Rutledge of delivery of lessthan one gram of cocaine, enhanced by
three prior drug convictions. See Tex. Hedlth & Safety Code Ann. * 481.112 (West 2003). Inoneissue,
gppellant contends that a variance between the indictment and proof violated his right to due process.
Because appellant does not argue and presented no evidence that he was surprised or prejudiced by the

discrepancy between the indictment and the proof at trid, we affirm the judgment of conviction.



The State aleged in the indictment that on or about June 13, 2002, appdlant unlawfully
delivered cocaine in an amount less than one gram, and that he had been previoudy convicted of felony
possession of a controlled substance on September 5, 1997, in cause number 971760 in Travis County.
Because the cause number of the offense dleged in the indictment was not identical to the cause number
presented at trid, appellant argues that he was denied due process. The State responds that any
discrepancy between the number in the indictment and the proof at tria was not materia or harmful.

A variance must be both materid and prgjudicid to the defendant beforeit isfatal. Human
v. State, 749 SW.2d 832, 837 (Tex. Crim. App. 1988) (op. on refrg). For avariance to be materid it
must midead the party to his prgudice. Plessinger v. State, 536 S.W.2d 380, 381 (Tex. Crim. App.
1976) (admonishing A[w]hilethe carelessness hereinvolved is not to be condoned, we are unableto say that
appdlant has shown surprise or that he was mided to his prgudicel). The defendant has the burden of
showing surprise or prgjudice. Santana v. State, 59 S.W.3d 187, 194 (Tex. Crim. App. 2001).

Appelant does not contend that he was mided, surprised, or prejudiced by the discrepancy
between theindictment and the Staters proof. Staters exhibit 7 showsthe cause number of the judgment as
971768, rather than 971760 as recited in the indictment. However, both the exhibit and the indictment
recite the correct date, court, and county of thejudgment. Appellant contendsthat the single digit variance

in the cause numbers violated his due process rights.



The dight discrepancy between the two cause numbers in the indictment and on the
judgment is controlled by the Human court=s decison regarding asmilar discrepancy. In that case, the
court found that AF7808690( and AF-78-8690-1Q( were substantially the same cause numbers. Human,
749 S\W.2d at 837-38. Commenting on the history of the variance rule, the court stated: Atherigid rulethet
amere or dight variance between what was aleged and what was proved was sufficient to render the
evidence insufficient no longer gpplies( 1d. at 836. Noting that Human had never asserted that he was not
given sufficient notice through the pleadings of what the Stateintended to prove, that hewas ever surprised,
or that hewas mided to his prgjudice by the discrepancy that existed between the Staters dlegation and its
proof, the court concluded that the variance was not fatal, and that appellant was not surprised or
prgjudiced by the discrepancy. Id. at 837-38. A variance between the cause number dleged in the
enhancement paragraph and the cause number of the prior conviction proved in court is not fatd to the
enhancement o long as the gppellant was not prevented from identifying the conviction and preparing a
defensethereto. See Barrett v. State, 900 S.W.2d 748, 752 (Tex. App.CTyler 1995, pet. ref-d). Where
the State proves up the correct court, county, date, and offense, a variance in cause numbersis not fatal.
Straughter v. Sate, 801 S.W.2d 607, 611 (Tex. App.CHouston [1st Dist.] 1990, no pet.).

Appdlant does not argue that the State failed to notify him of the judgments and proof it
intended to offer at trid. Nor does he argue that he was mided to his prejudice in preparing his defense.
Appdlant failed to object at the time the exhibit was offered and admitted. Although the enhancement
paragraph in theindictment stated an incorrect cause number, the presence of other correct details, including

the correct court, county, date, and offense, provided appellant with adequate notice of hisprior conviction.



Because agppdlant failed to demondtrate that this dight discrepancy surprised him or prgjudiced hisrights,

we conclude that it did not violate his right to due process.

CONCLUSION

We overrule appdlant:s issue on apped and affirm the conviction.

Jan P. Patterson, Justice

Before Chief Justice Law, Justices Kidd and Patterson
Affirmed
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