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Following her arrest for driving while intoxicated (ADWI(), Brenda S. Huddleston filed a
motion to suppress evidence. Thetrid court granted Huddlestorrs motion and attached a finding of Anot
guilty@ to the order granting the motion to suppress. The State appedsthis order. See Tex. Code Crim.
Proc. Ann. art. 44.01(a)(5) (West Supp. 2004). We will modify the trial court=s order and affirm it as

modified.

FACTUAL AND PROCEDURAL BACKGROUND



At approximately 10:30 p.m. on March 21, 2003, Milam County Sheriff-s Department
Officer John Donahoo was patrolling U.S. Highway 79 near the Milano areain Milam County. Asthe
officer was traveling westbound towards Nat=s Bar, a car pulled out from the bar-s parking lot and aso
proceeded westbound. The officer testified that he quickly caught up with the vehicle and observed it drift
to the right side of the roadway and cross over the white shoulder Stripe, or fog line, twice within one-and-
ahaf milesof thebar. After thesetwo movementsacrossthefog line, Officer Donahoo activated the video
camera in his patrol car. The video depicts three more movements of the vehicle across the fog line.
Officer Donahoo tedtified that, in totd, the vehicle crossed the shoulder stripefivetimes over afive-to-Sx
milerange. Officer Donahoo further testified that the vehicless speed repeatedly fluctuated between 58-64
mph. The officer acknowledged that neither the individuad movements across the shoulder stripe nor the
fluctuating speed of the vehide wasillegd or unsafe.

Officer Donahoo stated that he stopped the vehicle on reasonable suspicion of failure to

stay within asingle marked lane. See Tex. Transp. Code Ann. ™ 545.060 (West 2004)." After stopping

1 Thisdatute provides, in rdevant part:

An operator on aroadway divided into two or more clearly marked lanes for traffic:



Huddlestorrs vehicle, Donahoo observed an open bottle of beer in Huddlestoryslgp. After conductingfield
sobriety tests, Donahoo arrested Huddleston for driving while intoxicated.

Huddleston filed amoation to suppressand ahearing washeld. Theissueat the hearing was
whether theinitid stop of Huddlestorrsvehicle by Officer Donahoowasvdid. Thetria court found thet the
officer did not have reasonable suspicion to stop Huddleston and concluded that the stop was invalid.
Consequently, thetria court granted the motion to suppress. The State filed amotion for rehearing, which
thetria court granted. After Huddleston filed her amended motion to suppress, asecond hearing was held,
and thetrid court again granted the motion to suppress. In addition, the trid court concluded its second
order by finding Huddleston Anot guilty.f Thetria court dso signed findings of fact and conclusions of law.
The State then filed a motion to vacate the finding of Anot guiltyd and, at the same time, filed a second

motion for rehearing. Before the tria court ruled on the motion, the State filed this apped.

STANDARD OF REVIEW

(1) ghdl drive asnearly as practica entirdy within asngle lane; and
(2) may not move from the lane unless that movement can be made safely.

Tex. Trangp. Code Ann. * 545.060(a) (West 2004).



The standard of review on amotion to suppressisabifurcated sandard. Carmouchev.
State, 10 SW.3d 323, 327 (Tex. Crim. App. 2000). An gppd late court must giveAamost totd deference
to atria court's determination of the historical facts that the record supports,i especidly when those fact
findings are based on an evauation of credibility and demeanor. Guzman v. State, 955 SW.2d 85, 89
(Tex. Crim. App. 1997). The sameleved of deference should also be accorded atria court=srulingson
mixed questions of law and fact if those decisions turn upon the credibility and demeanor of the witnesses.
Id.; Hayesv. State, 132 SW.3d 147, 151 (Tex. App.CAustin 2004, no pet.). Appellate courtsreview de
novo, however, mixed questions of law and fact that do not turn on the credibility and demeanor of the
witnesses. Carmouche, 10 SW.3d at 327; Guzman, 955 SW.2d at 89; Hayes, 132 SW.3d at 151.

DISCUSSION

The State complainsthat: (1) two of the trid court-sfindings of fact are not supported by
the record; (2) the court misgpplied the law to the facts; and (3) the court exceeded its authority when it
atached afinding of Anot guilty@ to itsorder granting the motion to suppress. The State ultimately maintains
that the trid court erred in concluding that Officer Donahoo did not have reasonable suspicion to stop
Huddleston.

When thetrid court has filed findings of fact, we will give dmost tota deference to these
express determinations of hitoricd facts. Carmouche, 10 SW.3d at 327. The tria court made the
following findings

A. The Court finds that defendant was driving her vehicle towards Rockdale around
10:40 P.M. when her right side tires crossed over the white fog line on Highway 79.
The Officer tedtified that only her right Sdetiresmoved over theline on five occasions
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within a5-6 mile distance. The officer testified that the defendant did not swerve or
veer over the line but gradudly moved to the right as oncoming traffic was
gpproaching.

B. Theofficer said that the defendant=s actionswere not unsafe or dangerous, and that it
was not againg the law to drive on the shoulder of the highway.

The State argues that the record does not support the tria court=s findings regarding
oncoming traffic and the safety of Huddlestorrs actions. The State points to the officer=s testimony thet
Huddleston moved acrossthefog line only twicein the face of oncoming traffic as proof of thetrid courts
error initsfactua findings. The State dso dioutesthat the vehicle moved over thefog line soldy intheface
of oncoming traffic to bolster its argument that Huddlestorrs movements onto the shoulder were unsafe.

Proof that Huddlestorrs actions were unsafe is crucid to a showing that the officer had a
reasonabl e suspicion that Huddleston was violating section 545.060. To violatethat statute, avehicle must
move from one marked traffic lane into another in an unsafe manner. Hernandez v. State, 983 S.W.2d
867, 871 (Tex. App.CAustin 1998, pet. refzd) (A[A] traffic violation occurs only when the vehidess
movement isin some way unsafe)). Both eements of the offense must be met for there to be aviolaion
and to judtify stopping a driver for this offense. 1d. The State concedes that Huddlestorrs tires never
moved across the yellow divider separating thetwo traffic laneson Highway 79, that Huddlestorrs vehicle
neither swerved nor veered, and that each movement was gradua and took place acrossthe shoulder Stripe
ontheright Sde of theroad. Asto those movementsacrossthe shoulder stripe, the officer stated that only

the vehidessright tires crossed the white shoulder stripe and that there was Six feet of paved road on the

shoulder. The officer further testified that none of these movements, individualy, was unsafe or illegd.



Neverthdess, the officer also testified, and the State maintains on apped, that the pattern of the crossings
and the totdity of the number of crossngs made the vehicless movements unsafe.

Just prior to granting the first suppression order, thetria court observed that many people
regularly guide their vehicles to the right and over the shoulder stripe in the face of oncoming traffic. The
trid judge further noted that he had personally witnessed drivers performing this action during the daylight
hours as well as the evening hours and that he had himself, on occason, also moved his car to theright to
avoid oncoming traffic. Thetrial court found that Huddleston moved her vehicleto the right in the face of
oncoming traffic. Further, the trial courts conclusion that Officer Donahoo did not have reasonable
suspicion to stop Huddleston arose from its finding that Huddleston was not driving unsafely. Because
driving unsafely is a critica eement of the offense and necessary to authorize the stop, we overrule the
Staters first and second points of error.

Fndly, initslast point of error, the State complainsthat the trial court=sinsertion of aAnot
guilty@ finding within the order granting Huddlestorrs motion to suppress exceeded the court=s authority.
We agree, and we will gtrike the finding from the suppression order.

The trid court lacked the authority to make fact-findings to determine the guilt of the
defendant based only on the granting of a motion to suppress. See Sate ex rel. Curry v. Carr, 847
SWw.2d 561, 562 (Tex. Crim. App. 1992); see also State v. Nolan, 808 S.W.2d 556, 560 (Tex.
App.CAustin 1991, no pet.); Satev. Lewallen, 927 SW.2d 738, 739 (Tex. App.CFort Worth 1996, no
pet.). AWhile the county court:s orders suppressing evidence may have the practica effect of making

convictionsin these causesimpossible, it isfor the prosecutor, asthe officer charged with the respongbility



for preparing and prosecuting criminal suits, to decide whether a prosecutionissugtainablei Nolan, 808
SW.2d a 560. Furthermore, the trid court=s finding of not guilty was not made during an adversary
proceeding, and thus none of the events that occurred on the day thetria court attached such afinding to
the suppression order congtitutes an Aacquittald in compliance with Texaslaw. Lewallen, 927 SW.2d at
739.

Because thefinding of not guilty exceeded thetrid court-sauthority, we sustain the Statess

third issue.

CONCLUSION
Wergect the Statesargumentsthat thetrid court erred in granting Huddlestorrsmotionto
suppress. We agree, however, that the trid court had no authority to enter afinding of Anat guilty in the
suppression order. Accordingly, we modify the suppression order and strikethefinding of Anot guilty.§ We

afirm thetrid court=s order as modified..

Mack Kidd, Justice
Before Jugtices Kidd, B. A. Smith and Pemberton
Modified and, as Modified, Affirmed.
Filed: October 28, 2004
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