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DISSENTING OPINION

Tom Owens, an Austin police officer, respondsto a911 call for assstance. Heisadvised
by the dispatcher that the cal originated within the Gonzaez gpartment. Upon arriving at the apartment
complex, Owens approaches the closed door of the gpartment and hearsvoices around the corner. Instead
of immediately attempting to enter the gpartment, he follows the voices and finds Alexander Gonzdezina
common area bleeding from astab wound to the chest. With him was Arleen Aleman, who had blood on
her clothes Gonzdez is agitated and evasve. After EMS and another officer arrive, he spends
condderabletime attempting to question both Alexander Gonzaez and Aleman, but the pair will not disclose

even amost basic account of how Alexander Gonzalez was injured or if any other personswereinvolved.



AsEMS beginsto take him away, the evasve and uncooperative Gonzdez specificdly inggsthat Aleman
lock his gpartment.

Applying wdl-established Fourth Amendment juri sprudence and the objective standard of
reasonableness under the emergency doctrine, | cannot agree with the mgority because | believe the
emergency doctrinejustified thesearchinthiscase. An gppellate court isto apply an objective sandard of
reasonableness, taking into account al of the facts and circumstances known to police a the time, when
determining if asearch isjudtified under the emergency doctrine. See Laney v. State, 117 S.W.3d 854,
858-59 (Tex. Crim. App. 2003). Under this test, we must determine: (1) whether the officer=sentry into
the gpartment wastotdly divorced from the detection, investigation, or acquisition of evidence; (2) whether
therewas animmediate, objectively reasonable belief that it was necessary to enter the gpartment to protect
or presarve life or to avoid serious injury; and (3) whether the scope of the search was drictly
circumscribed by the facts of the emergency. Seeid. at 861-62.

| agree with the mgority on thefirst Laney prongCthe officer-sentry inthiscase wastotaly
divorced from asearch for evidence. Seeid. Inrdationto thethird prong, | would find that the scope of
the search was drictly limited by thefacts of theemergency. Seeid. The officer entered the gpartment and
observed blood on one of the chairs. He then went into the kitchen and saw in the sink aknife with blood
onitstip. He went into the bedroom and saw in plain view on the dresser a scae, powder, and a straw.
There was also a plastic bag with white powder in an open drawer. After making these observations, the
officer left the apartment, locked the door, and reported to hissupervisor. All thisevidenceisadmissbleif
the officer-s warrantless search was judtified. See Brimage v. State, 918 SW.2d 466, 501 n.5 (Tex.

Crim. App. 1996) (when police enter resi dence pursuant to emergency doctrine, evidenceinplanvien may



be saized); see also Nilson v. State, 106 SW.3d 869, 872 (Tex. App.CDallas 2003, no pet.) (where
illega warrantless search provides basisfor search warrant, evidence obtained pursuant to search warrant
suppressed); State v. Guo, 64 SW.3d 662, 668 (Tex. App.CHouston [1st Dist.] 2001, no pet.).

Thus, the only issuein this caseiswhether there was an immediate, objectively reasonable
belief that it was necessary to enter the gpartment to protect or preservelife or to avoid seriousinjury. 1d.
The emergency doctrine requires that we not second-guess officers actions through 20-20 hindsight or
theoretica prisms. Rather, we areto gpply the sandard in away that avoids chilling our law enforcement
officers from entering property when they reasonably believe it necessary to protect or preservelife. The
existence of some other conceivable explanation for Alexander Gonzaezsactionsdoesnot detract fromthe
facts asthey appeared to the officer at the time he decided to enter the gpartment. He had been caled to
gpartment 114 but had yet to enter. Instead, he attended to Alexander Gorzalez, who was outside the
gpartment. He was never able to determine what had happened. | would find that these facts made it
reasonable to conclude that Alexander Gonzalez was the victim of aviolent crime and that another victim
might have beenlocated in the gpartment. Asaresult, | would find the search inthiscasejustified under the
emergency doctrine.

| would affirmthetrid courtsdenid of Mario Gonzalezsmotion to suppress. | respectfully

dissent.

Bob Pemberton, Justice
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