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When deciding questions of jurisdiction, the element of necessity guards against

the temptation to address the merits of the case or to issue advisory commentary.  I agree that

Whiteaker’s claim for retrospective monetary relief as currently plead is foreclosed by the supreme

court’s recent decision in City of Houston v. Williams, 216 S.W.3d 827 (Tex. 2007), and that, in light

of Williams, decided after the trial court ruled on this matter, Whiteaker should be given

an opportunity to replead.  But the majority’s analysis goes beyond the limits of the procedure

established by the supreme court in Texas Department of Parks and Wildlife v. Miranda, 133 S.W.3d

217 (Tex. 2004).

When a plea to the jurisdiction challenges the pleadings, we determine if the

pleader has alleged facts that affirmatively demonstrate the court’s jurisdiction to hear the cause.

133 S.W.3d at 226.  We construe the pleadings liberally in favor of the plaintiff and look to the



2

pleaders’ intent.  Id. at 226-27.  We presume in favor of the trial court’s jurisdiction unless lack

of jurisdiction affirmatively appears on the face of the pleadings.  Peek v. Equipment Serv. Co.,

779 S.W.2d 802, 804 (Tex. 1989).  If the pleadings do not contain sufficient facts to affirmatively

demonstrate the trial court’s jurisdiction but do not affirmatively demonstrate incurable defects in

jurisdiction, the issue is one of pleading sufficiency and the plaintiff should be afforded the

opportunity to amend.  Miranda, 133 S.W.3d at 226-27.

It is readily apparent from the face of the pleadings that, with the exception of

his claim for retrospective monetary relief as currently pleaded, Whiteaker has alleged sufficient

facts to demonstrate the trial court’s jurisdiction.  Accordingly, review of the evidence submitted

by the City is unwarranted, and the trial court properly denied the City’s plea to the jurisdiction.

See id. at 227.

Moreover, given the supreme court’s decision in Williams, Whiteaker’s allegations

do not affirmatively negate jurisdiction and, as the majority correctly concludes, he should be given

the opportunity to replead.  See id. at 226-27.  The supreme court has since reaffirmed its conclusion

that a plaintiff “deserves the opportunity to amend his pleadings if they can be cured.”  Texas A&M

Univ. Sys. v. Koseoglu, 2007 Tex. LEXIS 838, *30 (Tex. Sept. 7, 2007).
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