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PER CURI AM

Sergi o Escam | | a- Her nandez appeal s the denial of his
petition seeking post-conviction relief. The district court
denied the petition, finding "that the petition is frivolous on
its face as the clains asserted are grounds for appeal, and not
for extraordinary relief, and therefore, do not support such a
claim™

Hernandez clains that it was a conflict of interest for
Judge Skanchy to consider the petition because the judge was
nanmed as a respondent. However, Judge Skanchy was not properly
naned as a respondent. See Uah R GCv. P. 65C(h) ("If the
petition is a challenge to a felony conviction or sentence, the
respondent is the State of Uah."). Rule 65C of the Utah Rules
of Civil Procedure requires the petition to be filed with the
clerk of the district court in which the judgnment of conviction
was entered. See Utah R GCv. P. 65C(b). "On filing of the
petition, the clerk shall pronptly assign and deliver it to the
j udge who sentenced the petitioner.” Uah R Cv. P. 65C(f).
The petition was appropriately assigned to the sentencing judge
in the underlying crimnal case. Rules 65C(g) states:



The assigned judge shall review the petition,
and, if it is apparent to the court that any
cl ai m has been adjudicated in a prior
proceeding, or if any claimin the petition
appears frivolous on its face, the court

shall forthwith issue an order dism ssing the
claim stating either that the clai mhas been
adj udi cated or that the claimis frivolous on
its face.

Uah R Gv. P. 65C(g)(1).

The Post-Conviction Renedi es Act (PCRA) "provides a
substantive | egal remedy for any person who chal |l enges a
conviction or sentence for a crimnal offense and who has
exhausted all other |egal renedies, including a direct appeal."”
Utah Code Ann. § 78-35a-102(1) (2002). The PCRA provides that
"[a] person is not eligible for relief . . . upon any ground that
. . . could have been but was not raised at trial or on appeal."
Id. 8§ 78-35a-106(1)(c) (2002). Hernandez attenpts to avoid the
preclusive effect of the statute by contendi ng that he was not
advi sed of the right to appeal by his trial counsel. On that
basis, he contends that the district court erred in denying him
post-conviction relief based upon failure to raise the clains on
appeal .

| f Hernandez contends that he was denied the right to
appeal , he nust pursue that claimunder Mnning v. State, 2005 UT
61, 122 P.3d 628. Manning established a procedure allow ng "the
trial or sentencing court [to] reinstate the time franme for
filing a direct appeal where the defendant can prove, based on
facts in the record or determ ned through additional evidentiary
hearings, that he has been unconstitutionally deprived, through
no fault of his own, of his right to appeal.” [1d. at {31.
However, "in a crimnal case where a defendant has failed to
appeal within the required thirty-day time period, the defendant
bears the burden of proving [he] has not knowi ngly or voluntarily
wai ved the right to appeal.” [d. at 132. |If the defendant
satisfies the burden of denonstrating by a preponderance of the
evi dence that he has been unconstitutionally denied the right to
appeal, the trial court will reinstate the appeal tinme frane.
See id. In State v. Rees, 2005 UT 69, 125 P.3d 874, the Utah
Suprenme Court again distinguished the |egal status of a defendant
who wai ves the right to appeal by failing to tinmely file froma
def endant who has been unconstitutionally denied the right to
appeal. See id. at f17. A defendant who fails to file a tinely
appeal "woul d reasonably be considered to have exhausted any
remedi es he m ght have obtained thereby for purposes of the
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PCRA." 1d. 1In contrast, a defendant who is prevented from
pursui ng an appeal through no fault of their own may pursue a
remedy by way of a notion in the underlying crimnal case under

Manni ng.

Her nandez pursued a renmedy under the PCRA and rule 65C
Each of the clains asserted in the petition could have been
pursued on direct appeal; thus, the district court did not err in
dism ssing the petition. Any claimthat Hernandez was
unconstitutionally denied a right to appeal nust be pursued in
the crimnal case by a notion under Manning.

W affirmthe dism ssal of the petition for post-conviction
relief.

Russell W Bench
Presi di ng Judge

Judith M Billings, Judge

Carolyn B. McHugh, Judge

20060245- CA 3



