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PER CURI AM

This case is before the court on a sua sponte notion to
summarily dismss an appeal for |ack of jurisdiction because it
appeared to have been taken fromthe judgnment of the district
court after a trial de novo in a small clains case. See Ut ah
Code Ann. 8 78-6-10(2) (Supp. 2005) ("The decision of the trial
de novo may not be appeal ed unless the court rules on the
constitutionality of a statute or ordinance."). Based upon a
review of the record, we conclude that the district court heard
the case as a small clainms case, and the appeal shoul d have been
considered by the district court through a trial de novo.

Plaintiff Steven Hollloway initiated a small clainms action
in the Third District Court. The district court docket notes
that the small clains case was assigned to a district court judge
because Hol |l oway was incarcerated in the Uah State Prison.

Al t hough heard by a district court judge, the underlying
proceeding was filed in the Small Cainms Court and resulted in a
Smal | C ai ns Judgnent entered on March 31, 2006. Utah Code
section 78-6-10(1) states:

Ei ther party may appeal the judgnment in a
small clains action to the district court of



the county by filing a notice of appeal in
the original trial court within 30 days of
the notice of entry of the judgnent. 1f the
judgnent in a snmall clains action is entered
by a judge or judge pro tenpore of the
district court, the notice of appeal shall be
filed with the district court.

Ut ah Code Ann. 8§ 78-6-10(1) (enphasis added). Jurisdiction over
an appeal froma small clains judgnent lies in the district
court, whether the small clains judgnent was entered by a
district court judge or a judge pro tenpore. See id. "The
appeal is a trial de novo and shall be tried in accordance with
the procedures of small clains actions, except a record of the
trial shall be maintained.”" 1d. 8 78-6-10(2). The decision
following the trial de novo "may not be appeal ed unl ess the
[district] court rules on the constitutionality of a statute or
ordi nance. " |d.

The notion seeking to appeal the small clains judgnent was
incorrectly transmtted to this court as an appeal froma
district court judgnment. Because the notion to appeal was filed
within the time for an appeal fromthe small clains judgnent, we
construe it as a tinely appeal to the district court to obtain a
trial de novo. W lack jurisdiction to consider an appeal taken
directly froma small clainms judgnent prior to a trial de novo in
district court.

We dism ss the appeal for |ack of jurisdiction and remand
the case to the district court for further proceedi ngs consi stent
with this decision.
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