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Dwyer, C.J. — Nathan Lowman appeals from the trial court’s summary 

judgment dismissal of his negligence claims against Puget Sound Energy (PSE) 

and Skagit County.  Because the trial court properly determined that the alleged 

negligent acts of PSE and Skagit County were not the legal cause of Lowman’s 

injuries, we affirm.

I



No. 65359-8-I / 2

- 2 -

On August 5, 2005, Nathan Lowman met Jennifer Wilbur at Country 

Corner Bar and Grill. Wilbur invited Lowman to go home with her, and Lowman 

agreed.  Despite the fact that she had been drinking, Wilbur drove.  Before they 

reached Wilbur’s home, she lost control of the vehicle and hit a utility pole.  Due 

to the collision, Lowman sustained severe injuries to his right arm.  

Lowman thereafter sued Wilbur, Country Corner, PSE, and Skagit 

County, contending that their negligent acts caused his injuries.  Lowman’s 

complaint alleged that Wilbur “lost control of her vehicle while attempting to 

negotiate a curve at a high rate of speed.” Clerk’s Papers (CP) at 524.  The 

complaint further alleged that Wilbur was intoxicated at the time of the collision, 

with a blood alcohol content of 0.14g/100mL, almost twice the legal limit of 

0.08g/100mL.  RCW 46.61.502(1)(a).  Wilbur later pleaded guilty to vehicular 

assault, admitting that she “drove a vehicle with disregard for the safety of 

others” and thereby caused the substantial bodily harm suffered by Lowman.  

CP at 448.

Lowman’s complaint additionally alleged that PSE and Skagit County 

were negligent in the placement of the utility pole.  It alleged that PSE and the 

county have “a duty to place . . . utility poles in such a manner so as not to 

interfere with the public’s use of the road or cause injury to members of the 

traveling public.” CP at 525.  The complaint further alleged that the utility pole 

struck by Wilbur’s vehicle “was apparently four feet from the edge of the 
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roadway following a sharp curve in the road” and that such placement of the pole 

“constituted a hazard” that caused the collision resulting in Lowman’s injuries.  

CP at 525. 

PSE and Skagit County filed a joint motion for summary judgment seeking 

dismissal of Lowman’s claims against them.  For the purpose of the summary 

judgment motion only, they conceded that they were negligent as alleged and 

that their actions were causes in fact of Lowman’s injuries.  However, they 

asserted that Lowman’s claims against them should nonetheless be dismissed 

because, as a matter of law, their alleged negligent acts were not the legal 

cause of Lowman’s injuries.  

On November 12, 2009, after oral argument by the parties, the trial court 

granted PSE’s and Skagit County’s joint motion for summary judgment, 

concluding that the alleged negligent acts of PSE and Skagit County were not 

the legal cause of Lowman’s injuries.  Lowman thereafter filed a motion for 

reconsideration, which the trial court denied.  

Lowman appeals.

II

Lowman contends that the trial court erred by determining that the alleged 

negligent acts of PSE and Skagit County were not the legal cause of his injuries 

and, thus, by dismissing on summary judgment his claims against those parties.  

We disagree.
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To prove a claim of negligence, a plaintiff must establish “duty, breach, 

and resultant injury; and the breach of duty must also be shown to be a

proximate cause of the injury.”  Hartley v. State, 103 Wn.2d 768, 777, 698 P.2d 

77 (1985).  Proximate cause consists of two elements—cause in fact and legal 

causation.  Hartley, 103 Wn.2d at 777.  Cause in fact refers to the physical 

connection between an act and an injury and, because it involves a 

determination of what actually occurred, is generally left to the jury.  Hartley, 103 

Wn.2d at 778.  

Legal causation, on the other hand, “is grounded in policy determinations 

as to how far the consequences of a defendant’s acts should extend.”  Crowe v. 

Gaston, 134 Wn.2d 509, 518, 951 P.2d 1118 (1998).  “It involves a 

determination of whether liability should attach as a matter of law given the 

existence of cause in fact.”  Hartley, 103 Wn.2d at 779.  Where the factual 

elements of negligence are proved, the determination of legal liability depends 

upon “‘mixed considerations of logic, common sense, justice, policy, and 

precedent.’”  Hartley, 103 Wn.2d at 779 (quoting King v. City of Seattle, 84 

Wn.2d 239, 250, 525 P.2d 228 (1974)).  “[T]he question in a legal causation 

analysis is whether, as a matter of policy, the connection between the 

defendant’s act and its ultimate result is ‘too remote or insubstantial to impose 

liability.’”  Cunningham v. State, 61 Wn. App. 562, 572, 811 P.2d 225 (1991).  

“Where the facts are not in dispute, legal causation is for the court to decide as 
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1 Lowman contends on appeal that the trial court erred by not granting his CR 56(f) 
motion, in which Lowman requested additional time to conduct discovery regarding various 
factual issues.  Because the facts relevant to the trial court’s decision were undisputed, the trial 
court had no reason to allow additional time for discovery regarding superfluous facts.  
Moreover, Lowman explained in the motion that he was requesting additional time for discovery 
only “if the defendants are not, in fact, conceding both negligence and cause in fact.” CP at 554.  
Because PSE and Skagit County did concede negligence and cause in fact for purposes of 
summary judgment, the trial court properly declined to consider Lowman’s CR 56(f) motion.

a matter of law.”  Crowe, 134 Wn.2d at 518.

In their joint motion for summary judgment, PSE and Skagit County 

conceded duty, breach, and cause in fact, asserting that Lowman’s claims 

against them should be dismissed solely because their alleged acts were not the 

legal cause of Lowman’s injuries.  It is undisputed that Wilbur was driving at a 

high rate of speed on a meandering country road, that she was legally 

intoxicated while so doing, and that she lost control of her vehicle as a result.  

Indeed, Lowman alleged these facts in his complaint.  Moreover, Wilbur pleaded 

guilty to felony vehicular assault based upon the incident.  Because the relevant 

facts herein are undisputed, it was appropriate for the trial court to determine as 

a matter of law whether legal causation existed.1  See Crowe, 134 Wn.2d at 518.

Because policy considerations govern the determination of legal 

causation, case law is a valuable guide when considering whether liability 

should attach.  Such precedent is used to “‘furnish illustrations of situations 

which judicious [people] upon careful consideration have adjudged to be on one 

side of the line or the other.’”  Minahan v. W. Wash. Fair Ass’n, 117 Wn. App. 

881, 898, 73 P.3d 1019 (2003) (alteration in original) (quoting 1 Thomas Atkins 

Street, The Foundations of Legal Liability 110 (1906)).  Here, our precedent is 
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2 Lowman contends that Medrano’s “outrageous facts” make that case inapplicable here.  
However, those facts upon which we relied in Medrano in determining that legal causation was 
absent—that the driver was speeding, may have been intoxicated, and was convicted of 
vehicular assault—are also present herein.  Moreover, many of the differences between the facts 
presented in Medrano and those presented here that Lowman cites as significant are not relevant 
to the issue of legal causation.

clear:  in at least four different cases with facts similar to those presented herein, 

we have held that legal causation was absent.  Medrano v. Schwendeman, 66 

Wn. App. 607, 836 P.2d 833 (1992); Cunningham, 61 Wn. App. 562; 

Braegelmann v. County of Snohomish, 53 Wn. App. 381, 766 P.2d 1137 (1989); 

Klein v. City of Seattle, 41 Wn. App. 636, 705 P.2d 806 (1985).

The facts presented in Medrano are strikingly similar to those presented 

here.  Therein, we affirmed the trial court’s summary judgment dismissal of 

claims against King County and Puget Power and Light Company (PSE’s 

predecessor), holding that the alleged negligence of the county and the utility

company was not the legal cause of the plaintiff’s injuries.  Medrano, 66 Wn. 

App. at 613-14.  There, Schwendeman lost control of his vehicle and hit a utility 

pole owned by Puget Power; Medrano, his passenger, was injured.  Medrano, 66 

Wn. App. at 608-09.  Although our opinion does not indicate the level of 

Schwendeman’s intoxication, he had been drinking alcohol on the night of the 

collision and was speeding when he lost control of the vehicle.  Medrano, 66 

Wn. App. at 608-09.  As a result of the incident, Schwendeman was convicted of 

two counts of vehicular assault.2  Medrano, 66 Wn. App. at 609.  

Finding no legal causation, the trial court granted summary judgment to 

King County and Puget Power.  Medrano, 66 Wn. App. at 610.  Noting that the 
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county and Puget Power “should not be required to protect against the 

consequences of criminally reckless drivers,” we held that the allegedly 

inadequate maintenance of the road by the county and the allegedly improper

placement of the pole by the utility company were “too remote [from the plaintiff’s 

injury] to impose liability.”  Medrano, 66 Wn. App. at 613, 614.  Moreover, we

noted that, because Schwendeman had been convicted of vehicular assault, the 

factual basis for the court’s determination was undisputed.  Medrano, 66 Wn. 

App. at 613.  

In Cunningham, we similarly held that the allegedly inadequate striping 

and lighting of a military base gate was not the legal cause of the injuries that 

resulted when a vehicle collided with a concrete bollard situated in front of that 

gate.  61 Wn. App. at 564, 572.  Therein, the driver was intoxicated, with a blood 

alcohol content of at least 0.22g/100mL, and admitted to seeing the bollard 

before driving into it at a speed of 35 miles per hour.  Cunningham, 61 Wn. App. 

at 571.  Thus, we held, the connection between the alleged negligent design and 

construction of the road and gate and the injuries sustained in the collision was 

“‘too remote or insubstantial to impose liability.’”  Cunningham, 61 Wn. App. at 

572 (quoting Hartley, 103 Wn.2d at 781).

Similarly, in Braegelmann, we affirmed the summary judgment dismissal 

of a negligence claim against Snohomish County for negligent construction, 

design, and maintenance of a county road.  53 Wn. App. at 382-83.  There, 
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Braegelmann was killed and his daughter severely injured when their vehicle 

was struck head-on by the vehicle of Harry Tom, who crossed the center line 

while highly intoxicated and travelling at 40 miles per hour in a 25 mile-per-hour 

zone.  Braegelmann, 53 Wn. App. at 382-83.  Tom pleaded guilty to vehicular 

homicide.  Braegelmann, 53 Wn. App. at 383.  The county conceded, for 

purposes of summary judgment only, that it was negligent in the design and 

maintenance of the road but contended that it had no duty to protect against 

Tom’s extremely reckless driving.  Braegelmann, 53 Wn. App. at 385.  We

concluded that the alleged acts of the county were not the legal cause of 

Braegelmann’s death or his daughter’s injuries.  Braegelmann, 53 Wn. App. at 

386.  

Finally, in Klein, we declined to hold that negligent road design was the 

legal cause of a collision where the driver of a vehicle, speeding on the West 

Seattle Bridge, crossed the center line and collided with another vehicle.  41 

Wn. App. at 637-39.  At the time of the incident, “westbound traffic was being 

detoured over one-half of what had been an eastbound bridge.”  Klein, 41 Wn. 

App. at 637.  The driver, although not legally intoxicated, was traveling between 

49 and 63 miles per hour in a 30 mile-per-hour zone.  Klein, 41 Wn. App. at 637-

38.  We concluded that “[a]s a matter of public policy, the City cannot be 

expected to guard against this degree of negligent driving.”  Klein, 41 Wn. App. 

at 639.  



No. 65359-8-I / 9

- 9 -

Faced with the existence of this authority in support of the trial court’s 

ruling, Lowman contends that the analysis set forth in those cases has been 

repudiated by subsequent case law addressing the scope of a municipality’s 

duty in building and maintaining its roadways.  Specifically, Lowman contends 

that our Supreme Court’s decision in Keller v. City of Spokane, 146 Wn.2d 237, 

44 P.3d 845 (2002), altered the considerations of justice, policy, and precedent 

underlying a determination of legal causation.  

In Keller, our Supreme Court held that “a municipality owes a duty to all 

persons, whether negligent or fault-free, to build and maintain its roadways in a 

condition that is reasonably safe for ordinary travel.” 146 Wn.2d at 249.  The 

plaintiff therein alleged that the intersection where his motorcycle collided with 

another vehicle was dangerous and that the city negligently failed to establish 

the intersection as a four-way stop.  Keller, 146 Wn.2d at 240.  The jury was 

instructed that the city has a duty to maintain its roadways such that they are 

reasonably safe “for ordinary travel by persons using them in a proper manner 

and exercising ordinary care for their own safety.”  Keller, 146 Wn.2d at 241.  

After reviewing its prior decisions regarding the scope of a municipality’s 

duty to build and maintain its roadways, our Supreme Court determined that it 

had not limited the scope of that duty “to only those using the roads and 

highways in a nonnegligent manner.”  Keller, 146 Wn.2d at 249.  Thus, the court 

held, the jury instruction was erroneous to the extent that it permitted the jury to 
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3 Lowman contends that “the Unger Court concluded sub silentio that Braegelmann . . . 
was no longer good law after Keller.” Appellant’s Br. at 28.  Although the Ungers contended on 
appeal that Keller overruled Braegelmann, we did not endorse the Ungers’ position.  Unger, 118 
Wn. App. at 175.  Indeed, we noted that Keller explicitly overruled only one case, and that case 
was not Braegelman.  Unger, 118 Wn. App. at 175 n.28.

find that the city owed no duty to Keller if Keller was negligent.  Keller, 146 

Wn.2d at 250-51.  The court noted, however, that the trial court “still retains its 

gatekeeper function and may determine that a municipality’s actions were not 

the legal cause of the accident.”  Keller, 146 Wn.2d at 252.

Accordingly, pursuant to the Keller decision, we subsequently reversed a

trial court’s summary judgment dismissal of a plaintiff’s negligence claim against 

Island County.  Unger v. Cauchon, 118 Wn. App. 165, 176-78, 73 P.3d 1005 

(2003).  The Ungers brought a wrongful death action against Island County after 

their son died in a single-car collision on a county roadway.  Unger, 118 Wn. 

App. at 169.  The trial court determined as a matter of law that Island County 

owed no duty to the Ungers’ son because he was driving recklessly; thus, the 

trial court dismissed the Ungers’ claim on summary judgment.  Unger, 118 Wn. 

App. at 169-70.  We reversed, and, relying upon Keller, held that the county 

owed Unger a duty, regardless of Unger’s allegedly negligent conduct.  Unger, 

118 Wn. App. at 176.  Thus, we determined, “[t]he extent to which Unger’s 

reckless driving and the County’s failure to maintain the road contributed to 

Unger’s death” was a question of fact for the jury.3  Unger, 118 Wn. App. at 178.  

It is true that “[t]he analysis of whether a duty is owed and legal causation 

exists are intertwined.”  Michaels v. CH2M Hill, Inc., No. 84168-3, 2011 WL 
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2077653, at *10 (Wash. May 26, 2011). Indeed, our Supreme Court has 

explained that the question of “‘whether liability should attach is essentially 

another aspect of the policy decision which [is] confronted in deciding whether 

the duty exists.’”  Hartley, 103 Wn.2d at 780 (quoting Harbeson v. Parke-Davis, 

Inc., 98 Wn.2d 460, 476, 656 P.2d 483 (1983)).  However, duty and legal 

causation are not synonymous—an analysis of duty focuses primarily on the 

defendant, while legal causation analysis, in cases such as this, involves 

consideration of the egregiousness of the principal actor’s conduct.  “Although 

the question of legal cause is closely intertwined with the question of whether 

the defendant owed a duty of care to the plaintiff, it would be a mistake to 

assume that every time a duty of care has been established, legal cause is 

necessarily present.” 16 David K. DeWolf & Keller W. Allen, Washington 

Practice: Tort Law and Practice § 4.21, at 161 (3rd ed. 2006) (footnote omitted).  

Thus, the duty analysis set forth in the Keller decision does not directly impact 

our previous decisions regarding legal causation.  

Here, Lowman sustained injury when Wilbur, who was driving above the 

posted speed limit on a curvy country road while intoxicated, drove her vehicle 

off of the roadway and struck a telephone pole.  Neither PSE nor Skagit County 

did anything to precipitate the departure of Wilbur’s vehicle from the roadway.  In 

such circumstances, policy considerations—as evidenced by prior case law 

addressing legal causation—dictate a determination that the connection 
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4 Lowman also contends on appeal that the trial court improperly dismissed his claims 
against PSE and Skagit County based upon an incorrect determination that Wilbur’s actions were 
a superseding cause of Lowman’s injuries.  The record does not support this claim.  The trial 
court’s decision was based solely upon its determination that the alleged negligent acts of PSE 
and Skagit County were not the legal cause of Lowman’s injuries.

between the alleged negligent acts of PSE and Skagit County and Lowman’s 

injuries is too remote to impose liability.  Thus, the trial court did not err by 

following directly controlling authority and dismissing on summary judgment 

Lowman’s claims against PSE and Skagit County.4

Affirmed.

We concur:


