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)  
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)
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Grosse, J. — Where the proof establishes the theft of a credit card in the 

name of both an institution and an individual, the subsequent use of that card to 

obtain goods or services falls within the ambit of the crime of identity theft as that 

has been defined by the Legislature.  Here, those are the facts of the case.  We 

affirm.

FACTS

On July 15, 2010, an employee of the North Beach School District

discovered that the District’s offices had been burglarized and that three credit 

cards were missing from a locked cabinet: a Sears card, a Office Depot card, 

and a Visa card.  The Sears card and the Office Depot card were issued in the 

name of the North Beach School District; the Visa card was issued in the names

of both the District and Stanley Pinnick, the district superintendent.

The same morning, the Visa card bearing the name of the District and 

Pinnick was used at an AM/PM store in Aberdeen.  An employee of the store

testified that William Sells and another man came into the store several times 
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and attempted to use the Visa card.  When Sells was unable to produce 

identification, the store manager refused to allow Sells to use the card a second 

time.  A Grays Harbor County Sheriff’s Department detective obtained the 

surveillance tape from the AM/PM store, which showed Sells and another person 

making purchases at the store.

The same morning, the Visa card was used to purchase gas and propane 

at a Valero station in Aberdeen.  An employee of the station testified that Sells 

was the person who used the card. Later the same day, the Visa card was used 

at the America’s Diner in Aberdeen.  A waitress testified that Sells was eating at 

the restaurant with another man and used the Visa card to pay the bill. Another 

witness testified that she saw the man shown on the AM/PM surveillance tape, 

an acquaintance of hers, having breakfast with another man (Sells) at the diner.

Three days later, the detective went to Sells’ home and searched Sells’

truck.  He found the receipts from the AM/PM transaction and the America’s 

Diner transaction in the cab of the truck.  He also found the District’s Office 

Depot card and the Sears card in the glove box of Sells’ truck.  The Visa card 

was never found.

The State charged Sells with one count of second degree identity theft 

(using the Visa card with Pinnick’s name on it) and two counts of second degree 

possession of stolen property (the Sears card and the Office Depot card).  The 

matter went to trial and, during closing argument, Sells’ counsel conceded guilt 

on the possession of stolen property charges.  The jury found Sells guilty on all 
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1 RCW 9.94A.535(2)(c) allows a trial court to impose an aggravated exceptional 
sentence without a finding of fact by a jury where “[t]he defendant has committed 
multiple current offenses and the defendant’s high offender score results in 
some of the current offenses going unpunished.”
2 State v. Hayes, 164 Wn. App. 459, 482, 262 P.3d 538 (2011).
3 State v. Corbett, 158 Wn. App. 576, 587, 242 P.3d 52 (2010).
4 Corbett, 158 Wn. App. at 587.
5 RCW 9.35.020(1): “No person may knowingly obtain, possess, use, or transfer 
a means of identification or financial information of another person, living or 
dead, with the intent to commit, or to aid or abet, any crime.”
6 RCW 9.35.020(2): “Violation of this section when the accused or an accomplice 

three counts.

The trial court sentenced Sells to the high end of the standard range on 

both counts and ordered the sentences to run consecutively pursuant to RCW 

9.94A.535(2)(c).1 The court denied Sells credit for time served.

ANALYSIS

Sufficiency of the Evidence

Sells argues that the evidence was not sufficient to convict him of second 

degree identity theft.  We review a challenge to the sufficiency of the evidence to 

determine whether, after viewing the evidence in the light most favorable to the 

State, any rational trier of fact could have found guilt beyond a reasonable 

doubt.2 A claim of insufficiency admits the truth of the State’s evidence as well 

as all reasonable inferences that can be drawn from that evidence.3  We defer to 

the trier of fact on the issue of the persuasiveness of the evidence.4

The identity theft statute prohibits the possession or use of a means of 

identification of another person with the intent to commit a crime.5 Second 

degree identity theft involves credit, money, goods, services, or anything else of 

value less than $1,500.6  A “[m]eans of identification” for purposes of the identity 
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violates subsection(1) of this section and obtains credit, money, goods, services, 
or anything else of value in excess of one thousand five hundred dollars in value 
shall constitute identity theft in the first degree.  Identity theft in the first degree is 
a class B felony punishable according to chapter 9A.20 RCW.”
RCW 9.35.020(3): “A person is guilty of identity theft in the second degree when 
he or she violates subsection (1) of this section under circumstances not 
amounting to identity theft in the first degree.  Identity theft in the second degree 
is a class C felony punishable according to chapter 9A.20 RCW.”
7 RCW 9.35.005(3): “‘Means of identification’ means information or an item that 
is not describing finances or credit but is personal to or identifiable with an 
individual or other person, including:  A current or former name of the person, 
telephone number, an electronic address, or identifier of the individual or a 
member of his or her family, including the ancestor of the person; information 
relating to a change in name, address, telephone number, or electronic address 
or identifier of the individual or his or her family; a social security, driver’s 
license, or tax identification number of the individual or a member of his or her 
family; and other information that could be used to identify the person, including 
unique biometric data.”
8 State v. Berry, 129 Wn. App. 59, 67, 117 P.3d 1162 (2005).
9 Berry, 129 Wn. App. at 70.

theft statute means information or an item that is not describing finances or 

credit, but is personal to or identifiable with an individual or other person, 

including a person’s name.7  The phrase “another person” as used in the identity 

theft statute requires proof that the identification or financial information belongs

to a real person.8 Actual use of the means of identification is not required in 

order to convict.9

Sells argues that the evidence is insufficient because identity theft 

requires evidence that a person intentionally obtain another person’s identifying 

information for the purpose of using that information to commit a crime.  He 

argues that the evidence is insufficient because there is no evidence that he 

intended to either obtain Pinnick’s name or use Pinnick’s name in the 

commission of a crime.  In effect, Sells is arguing that, in order to be guilty of 
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10 129 Wn. App. 59, 67, 117 P.3d 1162 (2005).
11 Berry, 129 Wn. App. at 63.

identity theft as charged, the State had to prove that, when he used the Visa 

card to purchase goods or services, Sells affirmatively represented to the vendor 

that he was Stanley Pinnick.  In support of his argument, he relies on this court’s 

opinion in State v. Berry.10 But that case does not support his argument.  In 

Berry, the certification for the determination of probable cause alleged that the 

defendant presented a driver’s license in the name of Timothy J. Davis and filled 

out a business check in the business account of “Computech dba. Tim J. 

Davis.”11 The account holder information and routing number on the check were 

fictitious, but the checking account number was a valid checking account held by 

a person named Herb Paulson.  Thus, the only real person involved was 

Paulson, but Berry was charged with using a means of identification or financial 

information (the driver’s license) in the name of Timothy Davis, a fictitious 

person.  The court determined that because Berry was not charged with stealing 

the identity of a specific, real person, the certification did not and could not 

provide a factual basis for Berry’s guilty plea and that the trial court accordingly 

erred in denying Berry’s motion to withdraw his guilty plea.  Here, unlike in Berry, 

Sells was charged with stealing the identity of a specific, real person, namely 

Pinnick.  Berry does not, as Sells asserts, compel the reversal of his conviction 

of second degree identity theft. Sells cites no other authority to support his 

argument.

The Visa card bearing Pinnick’s name constitutes a means of 
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12 State v. Crittenden, 146 Wn. App. 361, 366, 189 P.3d 849 (2008).
13 Crittenden, 146 Wn. App. at 366.
14 State v. Guilliot, 106 Wn. App. 355, 367, 22 P.3d 1266 (2001).

identification of Pinnick.  The evidence showed that Sells knowingly possessed 

the Visa card.  He used the Visa card with the intent of obtaining goods and 

services by depriving the cardholder of the funds used to pay for these goods 

and services.  Accordingly, the evidence, viewed in a light most favorable to the 

State, was sufficient to allow a rational trier of fact to find guilt beyond a

reasonable doubt on the identity theft charge.

Ineffective Assistance of Counsel

Sells argues that his trial counsel was ineffective for failing to request a 

jury instruction on third degree theft as a lesser included offense of second 

degree identity theft. The threshold issue is whether Sells was entitled to a jury 

instruction on third degree theft.  If he was not so entitled, then he could not 

have been denied effective assistance of counsel as he argues.

An offense is a lesser included offense if (1) each of the elements of the 

lesser offense is a necessary element of the offense charged and (2) the 

evidence supports an inference that the lesser crime was committed.12 If it is 

possible to commit the greater offense without committing the lesser offense, the 

latter is not a lesser included offense.13 The mere possibility that the jury might 

disbelieve the State’s evidence is not a justification for giving a lesser included 

offense instruction.14

In the context of a double jeopardy analysis, this court has held that 

second degree identity theft and second degree theft are not the same in law 
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15 State v. Milam, 155 Wn. App. 365, 374-75, 228 P.3d 788 (2010).
16 RCW 9.35.020(1).
17 RCW 9A.56.020(1)(a), 9A.56.050(1)(a).
18 State v. Castillo, 150 Wn. App. 466, 469, 208 P.3d 1201 (2009).
19 Castillo, 150 Wn. App. at 469.
20 State v. Pettus, 89 Wn. App. 688, 696, 951 P.2d 284 (1998).

because each contains an element that the other does not.15 The same analysis 

applies to second degree identity theft and third degree theft.  Second degree 

identity theft requires proof that the defendant “obtain, possess, use, or transfer”

another person’s identification or financial information.16 Third degree theft does 

not require this.  Third degree theft requires proof that one wrongfully obtained 

the property of another with intent to deprive him or her of the property.17

Second degree identity theft does not require proof of this. Because third 

degree theft is not a lesser included offense of second degree identity theft, 

Sells was not entitled to a jury instruction on third degree theft, and his counsel 

was not ineffective for failing to request such an instruction.

Jury Instructions

Jury instructions must properly inform the jury of the applicable law, not 

mislead the jury, and permit each party to argue its theory of the case.18  We 

review a challenge to the adequacy of jury instructions de novo, as a question of 

law, in the context of the instructions as a whole.19  We presume that the jury 

reads the court’s instructions as a whole.20

Sells raises a number of arguments about the jury instructions on the 

charge of second degree identity theft.  First, he argues that the to-convict 

instruction was an erroneous statement of the law because the State 
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21 RCW 9.35.020(1).

erroneously argued, in its trial memorandum, that the District was a “person” for 

purposes of the identity theft statute.  Also, in the information, the State charged 

Sells with using a means of identification of Stanley Pinnick and/or possessing 

and using financial information of the District.  But the jury instruction did not 

allow the jury to convict Sells for possessing and using financial information of 

the District.  Rather, the to-convict instruction referred only to “a means of 

identification of Mr. Stanley Pinnick.”  The instruction did not give the jury the 

alternative of convicting Sells on the basis of his possession and use of the 

financial information of the District.  Sells’ argument is without merit.

Sells also argues that the instructions on identity theft are confusing. His 

argument is as follows.  Instruction No. 2 provides in part that a person commits 

second degree identity theft “when he possesses a means of identification of a 

person with intent to commit the crime of theft.” Instruction No. 4 (the to-convict 

instruction) states that one of the elements of second degree identity theft is:  

“That on or about July 15, 2010, Mr. Sells or a person to whom he acted as an 

accomplice did possess a means of identification of Mr. Stanley Pinnick.”  

Instruction No. 6 defines “[m]eans of identification” as “information not describing 

finances or credit that is personal to or identifiable with an individual.  This 

includes a name or former name of the person.” Each of these instructions 

pertains to the identity theft charge and each of them refers to “a means of 

identification.”  The identity theft statute likewise refers to possessing or using 

either “a means of identification” or “financial information.”21 But, the unanimity 
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instruction on the identity theft charge, Instruction No. 11, talks about Sells’ use 

of “an access device,” although it also talks about Sells’ possession and use of a 

“means of identification”:

Evidence has been introduced alleging multiple uses of an access 
device in the name of Mr. Stanley Pinnick and the North Beach School 
District.  In order to convict William Sells Jr., as charged in Count 1, you 
must unanimously agree that at least one particular act of identity theft 
has been proven beyond a reasonable doubt.  You need not unanimously 
agree that Mr. Sells committed all of the alleged acts of identity theft.

Evidence of other alleged uses of the access device on July 15, 
2010, may be considered by you only in so far as you believe they may 
bear on Mr. William Sells Jr.[‘s] knowing possession and use of a means 
of identification of Mr. Pinnick or as you believe it may bear upon Mr. 
Sells[’] intent to commit the crime of theft and for no other purpose.

The term “access device” appears in the to-convict instruction on the 

possession of stolen property charge.  Sells claims that the use of the term 

“access device” in Instruction No. 11, pertaining to identity theft, renders the 

instructions confusing because the term is used in the to-convict instruction on 

the other charge.  The inclusion, however, of Instruction No. 9 defining the term 

“access device” dispels any confusion.  Instruction No. 9 provides:  “Access 

device means any card, account number, or other means of account access that 

can be used alone or in conjunction with another access device to obtain money, 

goods, services or anything else of value.” This definition allowed the jury to find 

that the “multiple uses of an access device in the name of Mr. Stanley Pinnick 

and the North Beach School District,” as that phrase is used in Instruction No. 

11, the unanimity instruction on the identity theft charge, refers to the Visa card.  

Read as a whole, the instructions are not confusing.
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22 (Emphasis added.)

State’s Closing Argument

The portion of the State’s closing argument at issue pertains to whether 

Pinnick’s name was on the Visa card along with the District’s name.  During 

closing argument, Sells’ counsel stated: “Mr. Pinnick was in court yesterday.  

Why didn’t we hear from him? Yeah, name was on that card.  There’s a reason 

why we didn’t.  His name wasn’t on the card.”

In response and rebuttal to this, the prosecutor argued:

Mr. Singh [manager of the AM/PM] wanted to see identification.  Do you 
suppose that might have been because he saw that it said North Beach 
School District/Stanley L. Pinnick and wanted to know whether the person 
standing in front of him was Stanley L. Pinnick?  You know, I wish every 
waitress where I went to buy food was thorough and looked at the card, 
but they don’t always do that.  They just take the card and run it.  All right.  
In this case the waitress from the diner remembered North Beach School 
District.  Mr. Singh asked for identification.  The answer is this card was 
different.  This card was issued by the bank. It wasn’t a Home [sic] Depot 
card and it wasn’t a Sears card.  It was issued by the bank and it had both 
their names on it for very good reason, because Mr. Pinnick could use it 
on school district business, have his name on it.  Is there some evidence 
here that his name wasn’t on the card?  I wish we had the card, but the 
card was thrown away, lost, going who knows where in those three days.  
But the answer is, is there reasonable doubt that his name was not on the 
card?  And the answer is no.[22]

Sells’ trial counsel did not object to the prosecutor’s statements.  On 

appeal, Sells argues that by making the statements highlighted above, the 

prosecutor improperly shifted the burden of proof to him and commented on his 

failure to present evidence.  He also argues that his trial counsel was ineffective 

for failing to object to the prosecutor’s statements.  If the statements are not 

improper, then Sells was not denied effective assistant of counsel as he argues.
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23 State v. Jackson, 150 Wn. App. 877, 885, 209 P.3d 553 (2009).
24 Jackson, 150 Wn. App. at 885-86.
25 State v. Killingsworth, No. 65456-0-I, 2012 WL 255856, at *4 (Wash. Ct. App. 
Jan. 30, 2012).
26 State v. Morris, 150 Wn. App. 927, 931, 210 P.3d 1025 (2009) (referring to the 
rule first announced in State v. Litzenberger, 140 Wash. 308, 311, 248 P. 799 
(1926)).

A prosecutor may commit misconduct by mentioning during closing 

argument that the defense failed to present witnesses or by stating that the jury 

should find the defendant guilty based simply on the defendant’s failure to 

present evidence to support his defense theory.23 However, “[t]he mere mention 

that defense evidence is lacking does not constitute prosecutorial misconduct or 

shift the burden of proof to the defense.”24  A prosecutor is entitled to point out a 

lack of evidentiary support for the defendant’s theory of the case.25  Also, “[a] 

prosecutor may state that certain testimony is not denied, without reference to 

who could have denied it.”26

The prosecutor’s comments about whether there was any evidence that 

Pinnick’s name was not on the Visa card were proper under these authorities.  

By making the comment, the prosecutor was commenting that there was no 

evidence presented to contradict the State’s evidence that Pinnick’s name was 

on the Visa card along with that of the District.  This does not constitute 

misconduct.  Because the prosecutor’s comments were not improper, Sells was 

not denied effective assistance of counsel when his trial counsel failed to object 

to them.

The remainder of this opinion has no precedential value. Therefore, it will 

be filed for public record in accordance with the rules governing unpublished 
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27 RCW 9.94A.589(1)(a):  Except as otherwise provided, “whenever a person is 
to be sentenced for two or more current offenses, the sentence range for each 
current offense shall be determined by using all other current and prior 
convictions as if they were prior convictions for the purposes of the offender 
score:  PROVIDED, That if the court enters a finding that some or all of the 
current offenses encompass the same criminal conduct then those current 
offenses shall be counted as one crime.”
28 RCW 9.94A.589(1)(a).
29 State v. Nitsch, 100 Wn. App. 512, 521, 997 P.2d 1000 (2000).
30 State v. Wilson, 136 Wn. App. 596, 613, 150 P.3d 144 (2007).
31 State v. Lessley, 118 Wn.2d 773, 778, 827 P.2d 996 (1992).

opinions.

Same Criminal Conduct

A defendant’s current offenses must be counted separately in calculating 

the offender score unless the trial court finds that they encompass the same 

criminal conduct.27  “Same criminal conduct” means “two or more crimes that 

require the same criminal intent, are committed at the same time and place, and 

involve the same victim.”28 Here, the trial court found that Sells’ convictions did 

not encompass the same criminal conduct, a finding Sells claims is erroneous.  

We review a trial court’s determination as to same criminal conduct for abuse of 

discretion.29

Courts construe the “same criminal conduct” provision narrowly.30 If any 

one element of the statutory definition is missing, multiple offenses cannot be 

said to encompass the same criminal conduct, and the offenses must be counted 

separately in calculating a defendant’s offender score.31  “In deciding whether 

different crimes encompass the same criminal conduct for sentencing purposes, 

the focus is on whether the objective criminal intent of the offense changes from 

one crime to the next and whether one crime furthered the commission of the 
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32 State v. McGrew, 156 Wn. App. 546, 552, 234 P.2d 268 (2010).
33 State v. Bickle, 153 Wn. App. 222, 229-30, 222 P.3d 113 (2009).
34 Wilson, 136 Wn. App. at 613.
35 State v. Torngren, 147 Wn. App. 556, 564, 196 P.3d 742 (2008).
36 RCW 9.35.020(1).
37 RCW 9A.56.140.

other.”32 To determine whether the intent is the same for the multiple offenses, 

the inquiry is whether the defendant’s intent, viewed objectively, changed from 

one crime to the next and whether the commission of one crime furthered the 

other.33 If the defendant’s intent subjectively changes from one crime to the 

other, the two crimes do not contain the same criminal intent.34 To ascertain 

whether the intent changes, courts look to the underlying statutes and the intent 

necessary to commit each crime, as well as the facts shown at sentencing.35

Here, the two crimes of which Sells was convicted do not share the same 

intent.  Identity theft requires “the intent to commit, or to aid or abet, any crime.”36  

Possession of stolen property requires knowledge that the property possessed is 

stolen.37 Also, Sells was charged with possession of the Sears and Office Depot 

cards; his identity theft conviction was based on his use of the Visa card.  He 

used the Visa card on July 15.  There was no evidence that he possessed the 

Sears and Office Depot cards on July 15.  The first evidence of his possession 

of the Sears and Office Depot cards came to light on July 18 when the detective 

found these two cards in Sells’ truck.  And, he used the Visa card in Aberdeen; 

the Sears and Office Depot cards were found in his truck located at his home in 

Copalis Crossing.  Accordingly, the time and place of the offenses were not the 

same. The trial court did not abuse its discretion by finding that Sells’
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38 RCW 9.94A.505(6).
39 It appears that Sells filed a Personal Restraint Petition (PRP) in which he 
raised this issue and that the PRP was dismissed on Sells’ motion to withdraw, 
initially with prejudice, but later without prejudice.  In his Statement of Additional 
Grounds (SAG), filed in this appeal, Sells asks to withdraw his counsel’s 
assignment of error regarding the trial court’s refusal to credit him with time 
served, citing the PRP pending under the other cause number.  Sells’ PRP was 
dismissed after he filed his SAG; accordingly, there is nothing to withdraw and 
Sells’ argument in his SAG is based on a premise that is no longer valid.

convictions did not encompass the same criminal conduct.

Credit for Time Served

The Sentencing Reform Act of 1981 (SRA) mandates credit for time 

served before sentencing if the confinement “was solely in regard to the offense 

for which the offender is being sentenced.”38  The trial court made a finding in 

the judgment and sentence that Sells had been in custody since his arrest on a 

Department of Corrections hold pursuant to a Nevada conviction pending a 

revocation hearing on parole. It appears from the transcript, however, that the 

State offered no evidence to support its argument that Sells was not entitled to 

credit for time served, but that the trial court, clearly dissatisfied with the 

constraints placed upon its sentencing of Sells by the SRA, accepted the State’s 

argument despite the lack of supporting evidence and denied Sells credit for 

time served.39

In their appellate briefs, neither party cites to any evidence in the record 

to support their argument or refute the other party’s argument.  The State filed 

supplemental clerk’s papers that shed more light on the issue.  However, these 

documents, which are related to Sells’ petition for credit for time served, are 

dated after Sells was sentenced, and accordingly were not before the trial court 
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40 Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 
674 (1984); State v. McFarland, 127 Wn.2d 322, 334-35, 899 P.2d 1251 (1995).
41 McFarland, 127 Wn.2d at 336.
42 In re Pers. Restraint of Pirtle, 136 Wn.2d 467, 487, 965 P.2d 593 (1998).
43 Strickland, 466 U.S. at 697; State v. Foster, 140 Wn. App. 266, 273, 166 P.3d 
726 (2007).
44 In re Pers. Restraint of Fleming, 142 Wn.2d 853, 865, 16 P.3d 610 (2001).

when it denied Sells credit for time served.  Because the supplemental clerk’s 

papers were not before the trial court at sentencing, they are not properly before 

us on appeal.  The documents do, however, indicate that Sells is entitled to at 

least three days credit for time served.  Although we cannot consider these 

documents on direct review, Sells is entitled to raise this issue in a PRP.

Statement of Additional Grounds

1. Ineffective assistance of counsel.

Sells raises a number of arguments alleging ineffective assistance of 

counsel.  To prevail on a claim of ineffective assistance of counsel, a defendant 

must show that his counsel’s performance fell below an objective standard of 

reasonableness and that the deficient performance prejudiced his trial.40 The 

reasonableness inquiry presumes effective representation and requires the 

defendant to show the absence of legitimate strategic or tactical reasons for the 

challenged conduct.41 To show prejudice, the defendant must show that but for 

the deficient performance, there is a reasonable probability that the outcome at 

trial would have been different.42 If one of the two prongs is absent, the inquiry 

ends.43 Claims of ineffective assistance of counsel are mixed questions of law 

and fact and are reviewed de novo on appeal.44

A. Failure to impeach witnesses.
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Sells argues his counsel was ineffective for failing to impeach the 

witnesses who testified that he used the Visa card at the AM/PM store and the 

Valero station because the signatures on the credit receipts from these two 

transactions do not match the signature on the credit receipt from the transaction 

at the diner.  But, the record on appeal does not contain signed credit receipts.  

The only receipts in the record as exhibits are unsigned, customer copies of the 

receipts from the AM/PM store and the diner. Because the signed receipts are 

not in the record, the record is insufficient to evaluate Sells’ argument about the 

signatures and, consequently, his claim of ineffective assistance of counsel as 

well.

B. Conceding guilt on second degree possession of stolen
property.

Sells claims his counsel was ineffective for stating during closing that he 

could not, in good faith, argue that the jury should find Sells not guilty of second 

degree possession of stolen property.  Counsel stated:

Now, it may be a surprise for you to hear this, maybe it won’t.  But I 
can’t really stand here with any kind of credibility and say that you should 
find my client, Mr. Sells, not guilty with regard to Count 2, which is the 
possession of stolen property, stolen credit cards.  I’m not going to do the 
prosecutor’s job all over again for him, but realistically the evidence is 
such that a rational jury made up of rational people can find that has been 
proven.

Where, as here, the evidence of guilt on the lesser of two counts is 

overwhelming and there is no reason to suppose that any juror doubts it, 

defense counsel’s decision to concede guilt on that count can be a sound trial 

tactic that may help gain credibility with the jury and secure an acquittal on the 
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45 State v. Silva, 106 Wn. App. 586, 597-98, 24 P.3d 477 (2001).

more serious charge.45 Counsel’s concession of guilt did not deny Sells the 

effective assistance of counsel.
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46 McFarland, 127 Wn.2d at 335.

C. Failure to inform Sells of a plea bargain.

Sells claims his counsel was ineffective because he failed to inform Sells 

prior to trial of the State’s offer of a plea bargain.  Where a claim of ineffective 

assistance of counsel is brought on direct appeal, the reviewing court will not 

consider matters outside the trial record.46  Defense counsel’s alleged failure to 

inform Sells of the State’s offer of a plea bargain is a matter outside the trial 

record, and accordingly it cannot be reviewed on direct appeal.

2. Equal protection.

Sells claims he was denied equal protection and that the State abused its 

discretion by charging him with identity theft, when the prosecutor’s adopted son, 

and, apparently, others as well committed similar acts but were charged with 

lesser crimes.  He also claims that the charging decision denied him equal 

protection of the law.  Because there is no evidence in the record of the charges 

brought against any other individuals, we cannot evaluate Sells’ argument.

CONCLUSION

We affirm Sells’ judgment and sentence.

WE CONCUR:


