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STATE OF WASHINGTON, No. 44385-6-11
Respondent, ORDER GRANTING RECONSIDERATION
AND ORDER AMENDING OPINION
V. ‘
DANIEL GARBER,

Appellant.

The appellant has filed a motjon for reconéideration of the unpublished opinion filed on
December 2, 2014. After consideration, it is hereby
ORDERED that appellant’s motion for reconsideration is granted; it is ﬁﬁher
ORDERED that fhe unpublished opinion filed on‘December 2, 2014 shall be amended as
foilows:
*Page 1, line 5, the following is deleted:
We afﬁrm.
The following text shall be inserted in its place:
We hold that the trial court erred in entering the forfeiture order, and
we remand to the trial court to strike the forfeiture order from Garber’s
judgment and sentence. We otherwise affirm.
*Page 10, Part II. Forfeiture Order, lines 6-12 are deleted.

*Page 11, lines 1-11 are deleted.

The following text shall be inserted in place of the deleted material on pp. 10-and 11:
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II. Forfeiture Order

Next, Garber contends that the trial court acted without statutory
authority when it ordered him to forfeit property that had been seized by police
following his arrest. We agree and remand to the trial court to strike the
language “forfeit any property seized by law enforcement in this matter” from
Garber’s judgment and sentence.

The State first argues that we should decline to review Garber’s claim
regarding the trial court’s forfeiture order because he failed to object to the -
forfeiture order during sentencing. We disagree. It is well established that
“[a]n appellant may challenge an illegal or erroneous sentence for the first time
on appeal.” State v. McWilliams, 177 Wn. App. 139, 150,311 P.3d 584 (2013)
(citing State v. Ford, 137 Wn.2d 472, 477, 973 P.2d 452 (1999)), review
denied, 179 Wn.2d 1020 (2014); see also State v. Bahl, 164 Wn.2d 739, 744-
45,193 P.3d 678 (2008).

The State also argues that Garber may claim his seized property by
requesting a hearing in the superior court, apparently relying on CrR 2.3(e).
However, in State v. Roberts, _ Wn. App. __, 339 P.3d 995 (2014), we
recently rejected this same argument as a basis to refuse relief from a forfeiture
order lacking statutory authority. There we held:

The State argues that CrR 2.3(e) allows a defendant to move at any
time for the return of seized property, and that Roberts failed to do
so. But CrR 2.3(e) does not provide any statutory authority for
forfeiture of seized property. And even if CrR 2.3(e) somehow
authorized forfeiture, that rule applies only to property seized in an
unlawful search. There is no indication that any property here was
seized in an unlawful search.

In Roberts we reversed the trial court’s forfeiture order, because neither
the court nor the State provided any statutory authority for that order. 339 P.3d
at 996. The same circumstances obtain here. Although the record does not
allow us to determine what, if anything, the State actually seized, it does plainly
order Garber to “forfeit any property seized by law enforcement in this matter.”
CP at 47. Under Roberts, that order cannot stand.

The State argues to the contrary from McWilliams in which we held
that the trial court did not abuse its discretion in ordering the forfeiture of
seized property. 177 Wn. App. at 152. However, in that case the defendant
apparently did not argue that the trial court had no statutory authority to forfeit
seized property. Instead, the defendant argues that the trial court exceeded its
statutory authority by ordering forfeiture without procedural due process. -
McWilliams, 177 Wn. App. at 149. In that posture, McWilliams cannot support
the presence of statutory authority here, in contradiction of Roberts.
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As in Roberts, the State has not shown that the trial court had statutory
authority to order forfeiture of Garber’s seized property. We thus hold that the’
trial court erred in entering the forfeiture order, and we remand to the trial court
to strike the forfeiture order from Garber’s judgment and sentence. We
otherwise affirm. ‘

IT IS SO ORDERED.

DATED this A8 ™ dayof  SHPRAL 2015.

We concur:

)HANSON, C.J.

MELNICK, J.
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. . . STATE OF WA HINGTON
- STATE OF WASHINGTON, gyNo. 44388611 -
. - | TERUYY
Respondent, - UNPUBLISHED OPINION
v.
DANIEL GARBER,
Appellant.

BJORGEN, A.C.J. — Following a bench trial, the trial court found Daniel Garber guilty of
twé counts of theft of a motor vehicle.} Garbér appeals, asserting that the tria} court erred b}.f
failing to suppress.statements he had made while in police custody and by ordering him to forfeit
property that police officers had seized. Garber also argués that, absent his custodial statements,
there was"msufﬂcierit evidence to support his convictions. Wé affirm.
| FACTS
On April 23, 2012, Matthew Cowan reported to police that hlS 1984 Oldsmobile Regency
"ha_d been stolen.from a Lakewood Target store parking lot. A Target loss prevention officer
provided police with surveillance video footagé.that showed Cowan’s car being stolen. Two
days later, on-April 25, Jamal Robinson reported to police that his 1975 Chevrolet Capnce had -
been stolen from a carport of the Tacoma apartment complex where he lived. Robmson provided
' police with surveillance video footage that showed the theft of his.vehicle. Both the apartment’s

and Target’s video footage showed that a red Ford Fusion with black rims was present during the

thefs.

! The trial court found Garber not guilty of possession of a stolen vehicle.
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On Apﬁ1-26, Garbér’s father called the police regarding a Chevrolet Caprice that was
parked péar where he lived. Garber’s father knew that the car did not belong to his son because
his son drove a r.ed' Ford Fusion. At some pbint, Garber had told his father that he was planning
to helIS fix the Chevrolet Caprice with his friend, Damien Hudson, who he referred to as “D
Shot.” R'epoi't of Proceedings (RP) (Nov. 6,2012) at 23-24.

Lakewood Police Officer J eff Hall and Pierce County Sheriff’s Detective Shaun Darby, |
were drivihg to Garber’s father’s resideppe when they saw a redvFord Fusion followed closely b'y
a green Nissan Quest. The officers raﬁ liceﬁse plate checks on the vehicles and found that the
Ford Fﬁsion. was registered to Garber and that the Quést van was reported stolen. After stopping
the vehicles, the officers 'arrested GarBer and the driver of the Quest van.

The State charged Garber by amended infonﬁation with two counts of theft of a motor
vehicle and one count of posgession of a stolen vehicle. The State also alleged that Garber
committed his offenses shortly after being released froni incarceration and that his high offender
. score would result in some of his current offenses going unpunished.

Before trial, the defense movéd to suppress statements Garber had made during a poiice

" interrogation, and the trial court considered that motibn as part of its hearing under CrR 3.5. At

that hearing, Officer Hall testified that he had tra_néported Garb.er to the Lakewood Police

Department and placed him in a holding cell before moving Garber to an interview room and

removing his restraints. Officer Hali stated that he Had advised Garber of his constitutional

rights in writing arlld that Garber had agreed to waive those rights and lto Ee interviewed by the

| police. Officer Haﬂ said that Garber did not éppeér to be intoxicated during the interview.
Video footage of fhe police interview was pIayed at the CrR 3.5 hearing, in which Garber

admitted to his involvement with the Oldsmobile and Caprice thefts. Garber also admitted in the

9 -



No. 44385-6-11

footage that Hudson was also involved in the Oldsmobile and Caprice thefts. When asked on
cross examination at tfye hearing whether Garber appcared to be “nodding off” during the
interview, Officer Hall stated, “I obsierved that to be m(:)re of a sign of psychological defeat in the
interview process.” RP (Nov. 5, 2012) at 48.- Officer Hall explained Garber’s “psychological
defeat” to mean, |

physical signs he was giving up during the interview. In other words; put his head
on the desk, put his hands around his face, covering his mouth during several
instances. And those are all sometimes verbal or visual indicators of someone who
is giving up in an interview process if he’s being interrogated.

RP (Nov. 5, 2012) at 49,

At the time of Garber’s iﬁterro‘ga"tion, Officer Hall had recently seen a bulletin about a -
shooting at the University of fuget Sound (UPS) invqlving an attempted car theft. Officer Hall '
testified that, lalfter Garber discussed dropping off Hudson near UPS around the same ﬁ.me as the
shooting, he “prob[ed]” .Garber about the shooting to determine whether Garber had been
involved in the incident. RP (Nov: 5,2012) at 50. Officer Hall further testified that he did not
make any threats or pfomises to Garber to elicit Ga.u-?ber’s Waiver of rights or to induce Garber’s
answers during the inteljrogation. |

Detective Darby testified at the CrR 3.5 heér.ing consistently with Officer Hall. The
follo_wirig exchange took: plac;e during Deteetive Darby’s cross—examinatibn:

[Defense counsel]:And at one point on the tape you say to M. Garbér Here’s the

deal, if D Shot is going to take you down, I can deal W1th that. What did you mean

?I};:rhs;; That melans if D Shot is gomg to, I guess, implement [sic] him in the

crimes that D Shot has committed.

[Defense counsel]: What crime was that?

[Darby]: At that point alls [sic] T had known'is what Mr. Garber was telling me that
he was involved in the auto thefts.

[[Defense counsel]: Youhad some 1nformat10n on a shooting at UPS is that correct?
[Darby]: Correct.
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[Defense counsel]: What information, spec1fica11y, did you have with regard to that
shooting?
[Darby]: That during the evening of April 25th, an individual was interrupted by
University of Puget Sound Security Officers as either prowling or attempting to
steal a vehicle. Those security officers contacted this individual, some sort of
altercation occurred, and this individual ended up shootmg at the security ofﬁcers
and then fleeing in a stolen vehicle. :
[Defense counsel]: So it is unclear to me when you are talking about Mr. Garber
'going down with D Shot, if you’re talking about the stolen cars or the shooting case.
[Darby]: I don’t kriow if D Shot had anything to do with the shooting case. A
[Defense counsel]: You say to Mr. Garber, You’re going to be with D Shot on that
whole thing or you’re going to come clean. From when I listened to the tape, it
sounds like you’re referring to the UPS shooting, not the vehicle thefts, would you
agree with that? '
[Darby]: Yes.
[Defense counsel): So did you have any information that Mr. Garber was a suspect
in the UPS shooting?
[Darby]: I had no information as to Who the suspects were, but moments earlier Mr.
Garber had confessed to me how he had been in the area of University of Puget
Sound during the time the shooting occurred, and that he had dropped D Shot off
at the University of Puget Sound in the area where the shooting occurred. So I
began to suspect those two might actually be involved because the suspect was still
outstanding from that shooting.
[Defense counsel]: What does it mean that Mr Garber is going to be with D Shot
on this whole thing, what does that mean? '
[Darby]: That if D Shot is responsible for the shooting at ‘UPS, that Mr. Garber
_could also be involved in it as well through his confession as he confessed to
dropping D Shot off there.
[Defense counsel]: And at that point, you say to Mr. Garber that, you are gorng to
come clean, is that correct?
[Darby]: I think I asked him if he was going to come clean.

'RP (Nov. 5, 2012) at 65-67.

Garber testified at the CrR 3.5 hearing that he had been awake ~for eight days at.the time
of his arrest due to his methamphetamine use. Deteetive Darby testified that he did not find any‘
methamphetamine on Garber: Garber further teetiﬁed that he had slept in his holding cell before
~ police took him to an interview room. Garber stated that he had agreed to waive his rights and to.
speak with police because Ire “was so tired [and] . . . just wanted to get it over with.” RP (Nov.

6,2012) at 13. Garber said that he admitted his involvement in the car thefts because he was

4
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concerned that he would be charged with assault for the UPS shooting. The following exchange
then took place:

[Prosecutor]: Did they make any prom1ses‘?

[Garber]: No.

[Prosecutor]: Did they threaten with anything?

[Garber]: No.

[Prosecutor]: Did the officers ever say, if you cooperate with us, we won’t charge you

with this shooting at UPS?

[Garber]: They were trying to 1mphcate [sic ‘imply?’] that.

[Prosecutor]: In what way? :

[Garber]. If I came clean and told them what they wanted to hear about the two cars, that

they wouldn’t charge me with it. But if I didn’t, they would charge me no matter what.
RP (Nov. 6,2012) at 13-14.

Following the CrR 3.5 hearing, the trial court ruled that Garber’s custodial statements
‘were admissible and later entered ﬁndmgs of fact and conclusions of law. Garber waived his
jury trial right and the case proceeded to a bench tr1a1 The trlal court found Garber guilty of two
counts of motor vehicle theft and not guilty of unlawful possession of a stolen vehicle. The trial
court also ordered Garber to “forfeit any property seized by law enforcement in this matter.”
Clerk’s Papers (CP) at 47. Garber timely appeals.

ANALYSIS
1. CrR 3.5 RULING

Garber first contends that the trial court erred by failing to suppress statements he made
during the police interrogation, assigning etrror to the trial court’s finding that “[n]o threats or
promises were made to the defendant” and to its conclusion that “Garber’s confession was
voluntary and not the result of coercion; based upon the totality of the circﬁmstances Garber’s

will was not overborne.” CP at 57-58; Br. of Appellant at 1. We affirm the trial court’s CrR 3.5

ruling denying Garber’s motion to suppress.
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The Fifth Amendment to the United States Constitution requires police officers to\ inform
a suspect of his Miranda® rights before quéstioning the suspectin a custodial setting. Stéf;' V.
Heritage; 152 Wn.2d 210, 214, 95 P.3d 345 (2004). We review de novo the validity of a
suspect’s waiver of Miranda rights and will uphold the trial court’s voluntariness determination
“if there is substantial evidenge in the record from which the trial court could have found the
confession was voluntary by a preponderance of the evidence.” State v. Ateh? 130 Wn.Z_a 640,
664, 927 P.2d 210 (1996); see also State v. Broadaway, 133 Wn.2d 118, 130, 942 P.2d 363 - ‘
(1997). o |

Under Miranda v. Arizona, a confession is voluntary, and therefore admissible, if

~ made after the defendant has been advised concerning rights and the defendant then
knowingly, voluntarily and intelligently waives those rights. To be voluntary for
due process purposes, the voluntariness of a confession is determined from a totality
| of the circumstances under which it was made. o

Aten, 130 Wn.2d at 663-64 (internal footnotes omitted). When exaniining the totality of the
circﬁmsta.nces surrounding a defendant’s c.onfession, courts éonsider the location, length, and
cc;ntinuity of the interrogation; the defendant’s maturity, education, physical condition, and
mental health; and whether the police had adx-lised the defendant of his Fifth' Amerndment rights.
State v. Unga, 165 Wn.2d 95, 101, 196 P.3d 645 (2008). Additionalljf, “[tThe totality-of-the-
circumstances test specifically applies to determine whether a confession was coerced by any
expreés or implied promise Ié)r by the exertion of any improper influence.” | Unga, 165 Wn.2d at
101 (citing Broadawa;;), 133 Wn.Zd at 132).

A defendant’s‘ custodial statements are not admissible at trial if police tactics manipulated

or prevented the defendant from making a rational, independent decision about giving a

2 Miranda v. Arizona, 384 U.S. 436, 444, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).
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: statsmsnt. Unga, 165 Wn.2d at 102. However, a promise made by police during a custodial
interro gation, alone, does not render a defsndant;'s resulﬁng confession involuptary; instead, the
relevant inquiry is “whether the defendant’s will was overborne by the promise.” Unga, 165
Wn.2d at 102 (citing Broadaway, 133 Wn.2d at 132). As our Supreme Court has explained:
A police officer’s psychological ploys such as playing on the suspect’s
sympathies, saying that honesty is the best policy for a person hoping for leniency,
~ or telling the suspect that he could help himself by cooperating may play a part in

a suspect’s. decision to confess, “but-so long as that decision is a product of the

suspect’s own balancing of competing considerations, the confession is voluntary.”
Unga, 165 Wn.2d at 102 (quoting Miller v. Fenton, 7.96'F.2d 598, 605 (3d Cir. 1986)).

Garber does not argue that ths interrogating officers failed to advise him of his Miranda
rights béfore he confessed to his involvements in the car theﬁs. Instead, he argues that Detective
Darby’s use of the UPS. shooting as a means to induce a confession, cbupl'ed with hlS diminished
‘ msntai state from having smoked methamphetamine, rendered hlS coni"ession involuntary. We
‘ disagres. | |

- There was conflicting evidence presented at the suppression hearing regarding Garber’s
msntal state at the time of the interrogatioﬁ, which sonﬂicﬁng evidence we do not resolve in our
position as an appeliate court. State v. Hughes,A 118 Wn.. App. 713,722,77 P.3d 681 (2003).

:Although Garber testified at the CrR 3.5 hearing that he had been awake for eight days prior to
his arrest due to his methamphetamine use;, he also testiﬁed that he had slept in his hoiding cell
before the in‘éerrogaﬁon began. Officer Hail testified that Garber did not appear to be intoxicated
during the intén‘o gation, and Detective 'Darby testified that he did not find any
‘methamphetamines on Garber when he was arrested. Additionally, the S‘Fate presented as

evidence at the suppression hearing video footage of the police interrogation in which the trial -

court could évaluate whether Garber’s demeanor and responses to police questioning showed

7
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that his decision-making process was 1mpa1red due to his mental state. Accordmgly, there was
substantial evidence before the trial court that Garber’s cla1med methamphetamme use and
resulting lack of sleep did not affect the voluntariness of his confession. Under the totality of
circumstances test described in Uﬁga, 165 Wn.2d at 101, the court did not err for these reasons in
concluding that Garber’s confession was voluntary.

On the remaining question, whether Detective Darby’s .interro gation tactics rendered
Garber’.s confession involuntary, the Ungal decision is instructive. In that case, the juvenile
defendant, Unga, confesse;d to writing grafﬁti on the interior of a stolen car after a police .
detective explicitly promised the defendant that he would not be chérged with the graffiti to the
dashboard. 165 Wn.2d at 99. He was later charged and found guilty of vehicle prowling and
taking a motor vehicle without permission. Unga, 165 Wn.2d at 97. Unga appealed, argﬁing
that his confession shduld not have been édmitted as evidence because it had been coerced by the
detectiye’s promise. Unga, 165 Wn.2d at 97. Our Supreme Court disagreed and affirmed
Unga’s juvenile vérdicts of guilt, reasoning that, even if Unga reasonably believed that the
detective’s promise not to prosecﬁte for the graffiti was a grant of immunity regarding all the .
crimes related to the vehicle, “‘[t}he mere fact fhat an unfulfilled prdmise was made in exchange
fora person’s statement does not constitute coercion, rendering thé sta{ement involuntary.’”
Unga, 165 Wn.2d at 105 (quoting United States v. Flemmi, 225 F.3d 78, 91 (1st Cir. 2000)). The -
Unga court stated, “Such a promise, like any other promise of leniency, is only one factor in the
té)tality of the circumstances analysis and it must be considerqd in the cor_ltexf of ail of the
circumstances . . . the key is wilether the promise made it impossible for the defendant tc; make a

rational choice as to whether to confess.” 165 Wn.2d at 105, 108.
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- On one hand, Unga differs from the circumstances of this appeal in that Garber is not ‘
claiming that the. State prosecuted him for offenses whichl it promised it would not prosecute, in
ex&hange for his confession. On the other hand, a number of the ;:ircumstances that led the Unga
court to deem the confession voluntary are also present here. Garber is an adult who had been '

released from incarceration shortly before his.arrest and, as su'ch, was familiar with the crimiﬁal

justice system. Thus, like Unga, Garber was clearly a§vare that he was beiﬁg quesﬁoned asa
criminal suspect. Also like Unga, Garber was informed of his c;onstitutional rights, including his
right to remain silent, to have an attorney pfesent before and during questioning, and to stop
answéring questions at 'aqy time during the interrogation. Garber- acknowledged his
understanding of those rights but chose nof to exercise them at any point in fhe interrp gation

‘leading up to his confession. ‘Additi_'onally, as in Unga, t}:iere was no evidence that the
interrogating ofﬁcefs used any intimidation tactics or that they deprived Garber of any
necessitieé.. h

| Most importantly, unlike in Unga, Garber conccded at the suppression hea'ring‘thét

Detective Darby did not make any express @eats or promises in exchange for his interrogation
answers. Although Detective Darby’s statement, “You’re going to be with .[Hudson]' on that
whole thing or you’re going to come clean,” is ’thrgatening, Garber’s concession supplies

~ substantial evidence to supp‘ort the trial court’s finding that “[n]o threats or ﬁromises were made
to the defendant.” RP (Nov. 5, 2012) at 66; CP at 57. Were we to deem this finding not
supported by the evidence, we would‘ step troublingly close to reweighing evidenée or making
credibility determinations, tasks in ﬂ:xe hands of the trial court, not us. State v. MéCrevén, 170
Wn. App. 444, 476-77, 284. P.3d 793 (2012), review denied, 176 Wn.2d 1015, 297 P.3d 708

(2013). For these reasons, we uphold the court’s finding that no threats or promises were made.

9
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With that fmding, thie trial court’s conclusions that Garber’s coﬁfessionI was voluntary, not the
result of coercion, and thét his will was not overborne, are well supported by the findings aﬁd
lconsistent with governing legal_pﬁnqipleé discussed above. Accordingly, we hold that Garber’s
- confession was voluntary, and we affirm the trial court’s CrR 3.5 ruling denying Garber’s motion
to suﬁpress.3 A
| II. FORFEITURE ORDER

- Next, Garber contends that the trial court acted‘wiﬂiout statutory authority when it
ordered him to forfeit propérty that had been seized by police following his art;est.“ We must h
reject this confention, because the record is not sufficient for its rcvievx}.

- In State v. McWile'ams, we rejected the challenge to a sentencing éourt’é order to
“[forfeit all property seized.”” 177 Wn. App. 139, 151, 311 P.Sd 584 (2613), review denied,
179 Wn.2d 1020, 318 P.3d 279 (2014). As part of the analysis, we noted that CrR 2.3(&)
governed motions for the return 'c;f illegally seized property and that tl_le defendant could make -
such a motion ““at any time, including after a determination of guilt.”” McWilliams, 177 Wn.
App. at 151 (quoting State v. Card, 48 Wn App. 781,786, 741 f,Zd 65(1 987)). We furthef

noted that “[a]lthough the State has the initial burden [to show é possessory right to seized

property, CrR 2.3(e)] contemplates that the defendant moves for the property’s return and that an '

3 Because Garber’s sufficiency of the evidence argument relies on the suppression of his
confession, we need not reach it.

4 As an initial matter, we reject the State’s argument that this issue is not properly before us due
to Garber’s failure to object to the sentencing provision at issue below. It is well established that
“[a]n appellant may challenge an illegal or erroneous sentence for the first time on appeal.”™
State v. McWilliams, 177 Wn. App. 139, 150, 311 P.3d 584 (2013) (citing State v. Ford, 137
Wn.2d 472, 477, 973 P.2d 452 (1999)), review denied, 179 Wn.2d 1020, 318 P.3d 279 (2014);
see also State v. Bahl, 164 Wn.2d 739, 74445, 193 P.3d 678 (2008).

10
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evidentiary hearing ensues.” McWilliams, 177 Wn. App. at 151 (citing State v. Marks, 114
Wn.2d 724, 735-36, 790 P.2d 138 (1990)).

Garber has failed to move for the return of sgized property under CrR 2.3(e), and we are
therefore without the results of the evidentiary hearing that the; rule would afford. Additionally,
although Garber specifically identiﬁe; in his appéal 2 possessory interest in the Ford Fusion, it is
unclear on this record whether the Ford Fusion remains within the possession of the State. For
these reasons, the record before us is insufficient to review Garber’s chailenge to the fo;'feifure_‘ .
o.rder. See, e.g., Wash. Pub. Trust Advocates v. City ofS?okane, 120 Wi Ai)p.‘ 892, 898, 86 P.3d
835 (2004) (“If the record is insufﬁcienf for revievx}, we may decline review of a particﬁlar
issue.” | -

‘Accordingly, we afﬁrm Garber’s convictions and fesulting sentence.

A maJ onty of the panel havmg determined that this oplmon will not be printed in the

Washmgton Appellate Reports but will be filed for pubhc record in accordance with RCW

2.06.040, it is so ordered.

We concur:

) MELNICKJ T
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