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Sweeney, J. — This appeal follows a successful prosecution for possession,
possession with intent to deliver, and manufacture of marijuana. The defendant freely
admitted that he possessed, delivered, and manufactured marijuana and he claimed to do
so under authority of Washington's Medical Use of Marijuana Act, chapter 69.51A
RCW. Neither the affidavit in support of the search warrants nor the evidence presented
at trial addressed the defendant’ s showing that he was authorized to possess and deliver
marijuana, and we therefore reverse the convictions.

FACTS

Scott Shupe, along with others, owned and operated a medical marijuana
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dispensary called “Change.” Change was located at 1514 West Northwest Boulevard in
Spokane.

In early 2009, severa detectives learned from the media that Change was selling
medical marijuana. Detective Tafoya' read in a news article that it was selling medical
marijuana to patients who could lawfully possess the drug under the Medical Use of
Marijuana Act. Detective Kevin Langford also saw aloca newspaper advertisement for a
medical marijuana dispensary named Change.

Several officers on the street also took notice of Change. One of these officers,
Officer Gordon Grant, decided to enter Change after he smelled marijuanain Change's
vicinity. He did not see any items for sale and smelled the strong odor of marijuana.
Officer Robert Collins also entered Change and smelled the strong odor.

Detective Langford eventually got a copy of Change's business license. From that,
he learned that Mr. Shupe was the chief executive officer of Change; Christopher Stevens
and Noe Zarate were vice-presidents.

Police began conducting video surveillance of Change on May 21, 2009. They

saw over 25 people come and go from Change every day. They frequently saw Mr.

1 The record does not tell us the first names of Detective Tafoya, Officer A.
Douglas, and Officer T. Douglas.
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Shupe carrying a duffel or gym bag into and out of Change. The police also observed
that three others—Christopher Stevens, Noe Zarate, and Mr. Shupe’ s son, Chaz
Shupe—frequented Change. They saw Mr. Stevens carry a duffel bag into Change.
Detective Langford later opined in an affidavit in support of a search warrant: “ Scott
Shupeis believed to be transporting [m]arijuanain the duffel bag that he carriesinto the
business.” Clerk’s Papers (CP) at 47.

In July 2009, Officer T. Douglas got some information about Change when she
pulled over a car with expired license tabs. Officer Douglas smelled marijuana coming
from the car and the driver explained that he possessed medical marijuana he bought at
Change. He showed the officer areceipt that indicated that he bought 14 grams of
“Blueberry” for $200. He also showed the officer the marijuana.

The officers made two other stops. They never sampled any of the marijuana
discovered in those stops.

On August 3, the police got more information on Mr. Shupe. They got a
complaint from a neighbor of 726 West Mansfield Avenue. They believed that 726 West
Mansfield Avenue was Mr. Shupe’ s home because it was the address listed on the
registration of ared Oldsmobile that they saw Mr. Shupe driving. The neighbor reported

to Detective Greg Vandenberg that a marijuana plant was growing in the back yard of 726
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West Mansfield Avenue. The neighbor also said that Mr. Shupe appeared to sell
marijuana when the homeowner, Mr. Shupe’'s mother, left for work. However, the
neighbor said that Mr. Shupe may not still live there.

On August 19, police saw Mr. Shupe leave Change and head for 726 West
Mansfield Avenue. He got alight blue duffel bag out of his car and walked into the
house with it.

On August 25, the Portland Police Department contacted Detective Langford. It
reported that Mr. Shupe was found with four pounds of marijuana and $18,900 in cash.
The Portland Police Department advised that Mr. Shupe said that the marijuana was
medical marijuana that would be sold at Change.

On September 4, police saw two people come and go from 726 West Mansfield
Avenue. Each visit was about 20 minutes long. Sometime after the visits, Mr. Shupe
drove from 726 West Mansfield Avenue to Change. He carried a bag into Change. He
returned to 726 West Mansfield Avenue a short time | ater.

On September 7, the police observed that the red Oldsmobile appeared to be
broken down at 904 East Eleventh Avenue. Utility records showed that the lower unit of
904 East Eleventh Avenue was rented to Mr. Shupe and the mailbox there said “ Scott

Shupe.”
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The next day, Mr. Shupe was seen riding away from 904 East Eleventh Avenue as
apassenger in acar driven by Chaz Shupe. They drove to Change, went inside, and left a
short time later. From there, police followed them to 726 West Mansfield Avenue, to a
coffee shop downtown, and then back to 904 East Eleventh Avenue. Mr. Shupe and
Chaz Shupe got out of the car and walked into the lower unit. Chaz Shupe carried alight
blue duffel bag. Detective Langford said, again in the affidavit he later signed, that this
was the same duffel bag that Mr. Shupe carried in and out of the shop when it is open for
business.

Detective Langford applied for a warrant to search three addresses. 904 East
Eleventh Avenue, 726 West Mansfield Avenue, and 1514 West Northwest Boulevard.
His affidavit stated, in part, that in May 2009, Detective Tafoya became aware of a
business selling marijuana to qualifying patients. The affidavit explained that the
detective received the information from a news story on the Internet. The news report
advised that Mr. Shupe dispensed marijuana and that he grew, possessed, and sold
marijuana. The report stated the business was in Spokane but did not provide alocation.
The court issued awarrant. Chaz Shupe gave the police a key to 904 East Eleventh
Avenue and police searched each address on September 10. Police arrested Mr. Shupe

for delivery of a controlled substance, possession of a controlled substance with intent to
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Mr. Shupe pleaded not guilty and moved to suppress evidence obtained in the
searches. He challenged the sufficiency of Detective Langford’ s affidavit because it was
vague on dates, times, and specifics about the charges against Mr. Shupe for delivery of a
controlled substance. The court concluded that there was probable cause for the charge
of possession but thought that probable cause for delivery and intent to deliver was
guestionable. The court nevertheless denied Mr. Shupe’s motion to suppress. The case
proceeded to trial and Mr. Shupe moved to dismiss the charges after the State rested. The
court denied the motion and ajury found him guilty of all three charges.

DISCUSSION
FAILURE TO LIST ASSIGNMENTS OF ERROR

The State first complains about Mr. Shupe’s failure to set out specific assignments
of error asrequired by court rule. RAP 10.3(a)(4). And, certainly, Mr. Shupe should
follow the rules and list his assignments of error.

But we will look past strict compliance with the rule, so long as we can identify
the issues presented: “Whether or not a party sets forth assignments of error for each
Issue on appedl, [the] court will reach the merits if the issues are reasonably clear from

the brief, the opposing party has not been prejudiced and [the] court has not been overly



No. 29885-0-I11
Sate v. Shupe
inconvenienced.” Satev. Grimes, 92 Wn. App. 973, 978, 966 P.2d 394 (1998). Here,
the parties agree on the facts, the State has not been prejudiced, and we have easily
identified the issues raised by Mr. Shupe.
SUFFICIENCY OF THE AFFIDAVIT TO SUPPORT THE WARRANT

Of course, the affidavit in support of the search warrant here must show probable
cause. Satev. Cole, 128 Wn.2d 262, 286, 906 P.2d 925 (1995). Probable cause requires
that the State set “forth facts and circumstances sufficient to establish a reasonable
inference that the defendant is probably involved in criminal activity and that evidence of
the crime can be found at the place to be searched.” State v. Thein, 138 Wn.2d 133, 140,
977 P.2d 582 (1999). Said another way, there must be “‘ a nexus between criminal
activity and the item to be seized, and also a nexus between the item to be seized and the
place to be searched.” 1d. (quoting State v. Goble, 88 Wn. App. 503, 509, 945 P.2d 263
(1997)).

We apply the Aguilar-Spinelli? test, to determine probable cause to support a
search warrant based on an informant’stip. See Sate v. Jackson, 102 Wn.2d 432, 433,

688 P.2d 136 (1984). It requires that the State show the informant’s (1) basis of

2 Aguilar v. Texas, 378 U.S. 108, 84 S. Ct. 1509, 12 L. Ed. 2d 723 (1964); Sinelli
v. United States, 393 U.S. 410, 89 S. Ct. 584, 21 L. Ed. 2d 637 (1969), abrogated by
Illinoisv. Gates, 462 U.S. 213, 103 S. Ct. 2317, 76 L. Ed. 2d 527 (1983), but adhered to
by State v. Jackson, 102 Wn.2d 432, 688 P.2d 136 (1984).

2
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knowledge and (2) veracity. Id. We will review de novo the court’slegal conclusions
here because the findings of fact, entered after the suppression hearing, are unchallenged.
See Sate v. Vasquez, 109 Wn. App. 310, 318, 34 P.3d 1255 (2001), aff'd, 148 Wn.2d
303, 59 P.3d 648 (2002); see also Satev. O’'Neill, 148 Wn.2d 564, 571, 62 P.3d 439
(2003). Indeed, there are no serious factual disputes here on appeal. The State accepted
Mr. Shupe’s factual recitation for purposes of this appeal. Resp't’sBr. at 1.

The State contends (apparently) that Mr. Shupe’ s objections to the search warrant
for 726 West Mansfield Avenue and 904 East Eleventh Avenue are of no moment
because Mr. Shupe admitted that he was guilty of the crimes charged. Resp’'t'sBr. at 7.
The State relies on Mr. Shupe’s closing argument: “Mr. Shupe admits he possessed
marijuana. Mr. Shupe admits he delivered marijuana. Mr. Shupe admits he
manufactured it.” Report of Proceedings (RP) at 552. The State’ s contention misses Mr.
Shupe’ s essential point, which as we understand it, is that he possessed, sold and
manufactured marijuana legally—that is as medical marijuana. Indeed, the State saw “no
reason to deal with the defendant’ s search warrant sufficiency issues as they have no
relevance to the outcome of thiscase.” Resp’'t'sBr. at 7. Why that is so is a bit obtuse.

Police saw Mr. Shupe going to his place of business, 526 West Mansfield Avenue,

and 904 East Eleventh Avenue. They often saw him carrying a duffel bag. They pulled



No. 29885-0-I11

Sate v. Shupe

three people over who had left Change but none were asked to, and none identified, Mr.
Shupe as the person who sold them marijuana, and no marijuana was seized and tested.

Those stopped by police said that they purchased marijuanafrom Change. Changeisa

business owned by three people.

Change

Mr. Shupe possessed four pounds of marijuana and $18,900 on August 25, 20009,
in Oregon. Mr. Shupe told law enforcement that he was buying the marijuanafor the
Change dispensary in Spokane. The information from the Oregon State Patrol certainly
supports that Mr. Shupe was taking marijuanato Spokane.

Mr. Shupe concedes that there was probable cause for the search of Change based
on the officer’s detection of the smell of marijuana. But ultimately, police found very
little there—some cash receipts, an electronic scale, documents showing medical
authorization to possess marijuana, and business cards for Mr. Stevens. No marijuana
was found.

726 West Mansfield Avenue

Mr. Shupe argues that the facts relied upon by the State to support the search

warrant are either innocuous or hearsay and therefore do not support the conclusion of

probable cause for a search of the residence at 726 West Mansfield Avenue.
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This warrant was based on the statement of a neighbor of Mr. Shupe’ s mother.
The neighbor complained that she had seen Mr. Shupe frequent 726 West Mansfield
Avenue but she did not know if he actually lived there. The neighbor said that “[Mr.]
Shupe appears to sell marijuana after the female homeowner leaves for work.” CP at 49-
50 (emphasis added). The neighbor said there was a marijuana plant in the backyard of
the residence.

The information from the neighbor here is not credible. The neighbor did not see
or hear a marijuana sale take place. She did not see Mr. Shupe handling marijuana.
Police did not question the neighbor about her knowledge of marijuana or marijuana
plants. Police did not see or verify that the plant she saw was marijuana.

We conclude that the information provided by this informant isinsufficient given
this State’ s reading of Aguilar-Spinelli. Sate v. Duncan, 81 Wn. App. 70, 77-78, 912
P.2d 1090 (1996).

904 East Eleventh Avenue

Police saw Mr. Shupe going to his place of business, his business partner’s home,
his mother’ s home, and 904 East Eleventh Avenue. The mailbox there had the name
“Scott Shupe,” and Chaz Shupe gave the officer akey for entry.

The only person police saw carrying the bag to the 904 East Eleventh Avenue

10
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address, however, was Mr. Shupe's son, not Mr. Shupe. They also saw the son carrying
the duffel bag other places. The three people pulled over by police never identified Mr.
Shupe as the person who sold them marijuana, and no marijuana was seized from them.
They stated that they purchased marijuana from Change, a business owned by three
individuals. The affidavit contained no information concerning power usage even though
police pulled local utility information.

Police watched Mr. Shupe only part of the time, so it isimpossible to know
whether he took the duffel bag other places like the gym.
Harmless Error

Failure to suppress evidence obtained in violation of a defendant’ s Fourth
Amendment rightsis constitutional error and is presumed to be prejudicial. Satev. Tan
Le, 103 Wn. App. 354, 367, 12 P.3d 653 (2000). The State bears the burden of
demonstrating the error isharmless. Id. Constitutional error is harmless only if the State
shows beyond a reasonable doubt that any reasonable jury would have reached the same
result without the error. State v. Brown, 147 Wn.2d 330, 341, 58 P.3d 889 (2002)
(quoting Neder v. United Sates, 527 U.S. 1, 19, 119 S. Ct. 1827, 144 L. Ed. 2d 35
(1999)).

The State made no attempt to address the issues surrounding the search warrant in

11
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the brief it filed here on appeal. And we are left then to conclude that there was no
probable cause to support the search of 726 West Mansfield Avenue or 904 East Eleventh
Avenue.

DELIVERY OF MARIJUANA

Moreover, we would conclude that the evidence is insufficient to support a
conviction for delivery of marijuana, in any event.

The State had to prove that on or about September 9, 2009, Mr. Shupe delivered a
controlled substance and knew it was a controlled substance. RCW 69.50.401. Here, the
controlled substance that was supposedly sold was never recovered. No buyer was ever
specifically asked about the identity of the seller. Police never saw Mr. Shupe sell
marijuana or recorded that he did. Apparently, police had opportunities to stage a
controlled buy, but elected not to. Moreover, it is not clear, on this record, that the duffel
bag was even used to transport marijuana. The bag was found in one of the houses and
the bag contained marijuana. But it would be inadmissible as the fruit of the poisonous
tree. Wong Sun v. United States, 371 U.S. 471, 487-88, 83 S. Ct. 407, 9 L. Ed. 2d 441
(1963) (concluding that evidence is inadmissible as the “fruit of the poisonous tree”
where it has been obtained by illegal actions of the police). More significantly, nothing

was mentioned in the undisputed facts about finding the bag.

12
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We conclude that the evidence here was insufficient to support a conviction for
delivery of acontrolled substance, in any event.
RCW 69.51A.010(1)(d)—VOID FOR VAGUENESS

Detective Langford authored the affidavit to support the search warrant. And he
was the lead detective here. He testified that he had no training as to how to investigate a
medical marijuana dispensary as opposed to a suspected drug dealer. Change was the
first dispensary case in Spokane. RP at 209.

Mr. Shupe asserts that he is an authorized medical marijuana provider. In
particular, he urges that he is a“designated provider” and a*“designated provider to only
one patient at any onetime.” RCW 69.51A.010(1)(d). The State limitsits challenge to
the same provision. The parties here disagree on what one patient at any one time means.

To construe the meaning of a statute we look to its wording, the context in which
the statute is found, and the entire statutory scheme. Sate v. Jacobs, 154 Wn.2d 596,
600, 115 P.3d 281 (2005). We will apply the plain meaning of an unambiguous statute.
Satev. Villarreal, 97 Wn. App. 636, 641-42, 984 P.2d 1064 (1999). Ambiguous statutes
must be construed. See Food Servs. of Am. v. Royal Heights, Inc., 123 Wn.2d 779, 784-
85, 871 P.2d 590 (1994). And “[t]he rule of lenity requires us to interpret an ambiguous

crimina statute in favor of the defendant absent legislative intent to the contrary.” State

13
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v. Mandanas, 168 Wn.2d 84, 88, 228 P.3d 13 (2010).

Mr. Shupe reads the phrase “only one patient at any one time’ to mean that he
cannot physically give marijuanato more than one person at atime. In other words, Mr.
Shupe reads the phrase to cover one transaction at atime. The State urges that “only one
patient at any one time” means that Mr. Shupe could be a marijuana provider to only one
person a atime. Resp't's Br. at 4-5. Thiswould mean that Mr. Shupe could not keep
records showing that he was the provider for 1,280 people. Instead, he would have to be
the provider for one patient—period. Moreover, the State contends that thisis afact
guestion for the jury. Here, the jury evaluated the evidence and determined that Mr.
Shupe had provided marijuana to more than one patient at a time.

The question before usis a question of law for two reasons. First, we, not ajury,
are charged with the obligation to interpret statutory language. Sate v. Hacheney, 160
Wn.2d 503, 512, 158 P.3d 1152 (2007). Second, the facts here are undisputed. The only
guestion is whether the facts of this case satisfy the statutory language of one patient at
any onetimeor not. Nat’'| Labor Relations Bd. v. Marcus Trucking Co., 286 F.2d 583,
590 (2d Cir. 1961) (“[a] finding of fact is the assertion that a phenomenon has happened
or is or will be happening independent of or anterior to any assertion asto itslegal effect”

(quoting Louis L. Jaffe, Judicial Review. Question of Law, 69 Harv. L Rev. 239, 241

14
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(1955)).

Mr. Shupe’s interpretation of this pivotal phrase is supported by the definition of
the word “at.” While the term “designated provider” seemsto imply an ongoing
relationship, the word “at” gives a sense of immediacy. “At” links the language of the
first part of the phrase to the second part. “At” isdefined as: “used as a function word to
indicate presencein, on, or near: . . . used as afunction word to indicate age or position
In time <retire ~ 65> <ready for college ~ 18> <awoke ~ midnight.” Webster’s Third
New International Dictionary 136 (1993).

Applying this definition of “at” here, the words “any one time” take on a sense of
immediacy, making it, for us, more likely that the phrase could refer to a transaction
rather than arelationship. Thisreading of the word “at” does not appear to encompass
the continuous nature of the term “designated provider.” The phrase “provider to only
one patient at any one time” is at war with itself; it is ambiguous.

But if “only one patient at any one time” is ambiguous, we must accept the
interpretation urged by Mr. Shupe. See In re Post Sentencing Review of Charles, 135
Wn.2d 239, 250, 955 P.2d 798 (1998). The legidlature s expressed intent here is helpful

Intent—2007 ¢ 371: “The legislature intends to clarify the law on
medical marijuana so that the lawful use of this substance is not impaired

and medical practitioners are able to exercise their best professional
judgment in the delivery of medical treatment, qualifying patients may fully

15
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participate in the medical use of marijuana, and designated providers may
assist patients in the manner provided by this act without fear of state
criminal prosecution. This act is also intended to provide clarification to
law enforcement and to all participantsin the judicial system.”

RCW 69.51A.005; see RCW 69.51A.010.
And the statute in effect at the time itself accomplishes this purpose.
Former 69.51A.005 (2007) reads, in part, as follows:

The people find that humanitarian compassion necessitates that the
decision to authorize the medical use of marijuana by patients with terminal
or debilitating illnesses is a personal, individual decision, based upon their
physician’s professional medical judgment and discretion.

Therefore, the people of the state of Washington intend that:

Qualifying patients with terminal or debilitating illnesses who, in the
judgment of their physicians, may benefit from the medical use of
marijuana, shall not be found guilty of a crime under state law for their
possession and limited use of marijuana;

Persons who act as designated providers to such patients shall also
not be found guilty of a crime under state law for assisting with the medical
use of marijuana.

The intent then is to make medical marijuana available so that qualifying patients
may “fully” participate in the medical use of marijuana. The provision empowers the
medical practitioner to exercise only the best professional judgment in delivering care to
patients. Significantly, the provision allows designated providers to assist patients
without fear of conviction. RCW 69.51A.005. Given these goals, the proper

interpretation of “to only one patient at any one time” is an interpretation that allows the

16
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greatest number of qualified patients to receive the medical marijuana treatment that they
need. In other words, “only one patient at any one time” means one transaction after
another so that each patient gets individual care.

Mr. Shupe testified that he served only one medical marijuana patient at atime.
He never delivered marijuanato an individual who did not have documentation. Change
took copies of each patient’s medical marijuana patient documentation to keep for its
records. Concerned about the “only one patient at any one time,” receipts from Change
show the time to the minute as to when each patient was served. The State presented
nothing to rebut that Mr. Shupe served one patient at a time, under this interpretation of
the statute.

The ambiguity has apparently been noticed by the legisature. In Sate v. Brown,?
the court noted the changes to RCW 69.51A.040 that affect RCW 69.51A.010(1)(d).
RCW 69.51A.010(1)(d) contains the “to only one patient at any one time” language. The
legislature’ s amendment of RCW 69.51A.040 in 2011 added additional criteriafor
determining whether a designated provider complies with the law. RCW 69.51A.040(5);
Brown, 166 Wn. App. at 104.

Mr. Shupe has established a prima facie case to support a medical marijuana

3 Qate v. Brown, 166 Wn. App. 99, 104, 269 P.3d 359 (2012).
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defense. The State presented no evidence to rebut that defense.

We reverse the convictions and dismiss the prosecution.

Sweeney, J.

| CONCUR:

Kulik, J.
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