IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, No. 27577-9-111
)
Respondent, )
) Division Three
V. )
)
STEVEN DONALD TRACY DEVITT, )
) OPINION PUBLISHED IN PART
Appellant. )
)

Sweeney, J. — Residential burglary requires a showing that a defendant entered or
remained in some dwelling with the intent to commit a crime against a person or property
in that dwelling. Here, the defendant entered an apartment through an unlocked door to
avoid police who were chasing him. He visited with the woman in the apartment. She
served him ice tea. She later told police that the man they were looking for was in her
apartment and police arrested him. The trial court concluded that obstructing a law
enforcement officer was a sufficient predicate crime for residential burglary and refused
to dismiss that count at the close of the State’s case. We conclude this was error, and we

reverse and dismiss the charge of residential burglary.
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FACTS

Police suspected that Steven Devitt stole a car that was later involved in a hit-and-
run accident. They saw him about a mile from where the report was made. And Mr.
Devitt saw them and took off running. He went to an apartment complex and entered the
apartment of Debbie Zavala through an unlocked sliding screen door. Mr. Devitt walked
in and asked Ms. Zavala for a glass of water.

Ms. Zavala served him a glass of ice tea and talked to him. Mr. Devitt talked
about his children and how he was running away from police because he was involved
with a vehicle theft. He made a telephone call with Ms. Zavala’s permission. Ms. Zavala
did not fear for her safety during the encounter, and she did not fear that the man would
steal any of her belongings. She left the apartment to carry trash to a dumpster. Once
outside, she told police that the man they were looking for was in her apartment. Ms.
Zavala returned to her apartment and opened the front door for the police. Mr. Devitt
first hid under a kitchen table and then fled to Ms. Zavala’s bathroom when police
entered the apartment. They arrested him.

The State charged Mr. Devitt with residential burglary, obstructing a law
enforcement officer, and resisting arrest. The State also charged Mr. Devitt with first
degree criminal trespass as an alternative to the residential burglary count.

Mr. Devitt moved to dismiss the residential burglary charge at the close of the
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State’s case. He argued that the State did not show that he intended to commit a crime
against a person or property inside the residence and this is an essential element of
burglary. The court concluded that obstructing a law enforcement officer was an
adequate predicate for burglary and denied the motion.

The jury found Mr. Devitt guilty of residential burglary, obstructing a police
officer, and resisting arrest.

DISCUSSION

Mr. Devitt contends here, as he did in the trial court, that the State did not show
that he intended to commit a crime against any person or property inside Ms. Zavala’s
apartment. See RCW 9A.52.025(1) (defining residential burglary as entering or
remaining unlawfully in a dwelling other than a vehicle with intent to commit a crime
against a person or property therein). And the State was required to prove both unlawful
presence and criminal intent. State v. Allen, 127 Wn. App. 125, 137, 110 P.3d 849
(2005). He argues that neither obstructing a law enforcement officer nor resisting arrest
qualifies as a crime against a person for purposes of residential burglary. To support that
argument, he brings our attention to section 9.94A.411(2)(a) of the Sentencing Reform
Act of 1981, ch. 9.94A RCW, which advises prosecutors of the standards to apply when
deciding whether to prosecute different types of crimes. The table categorizing crimes

for prosecuting standards does not characterize either crime as a crime against a person.
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RCW 9.94A.411 (2)(a) (table).

The State responds that there was adequate evidence for the jury to conclude that
Mr. Devitt intended to obstruct police by hiding in Ms. Zavala’s apartment. So “[t]aking
all of the State’s testimony and evidence as true and correct and resolving all inferences
in favor of the State, there was clear proof to support the jury’s verdict.” Br. of Resp’t at
7; see State v. Joy, 121 Wn.2d 333, 339, 851 P.2d 654 (1993).

Residential burglary requires a showing of unlawful entry into a dwelling and
intent to commit a crime against a person or property in the dwelling. RCW
9A.52.025(1). So the State was required to prove two elements: (1) that Mr. Devitt
entered or remained unlawfully in Ms. Zavala’s apartment, and (2) that Mr. Devitt
intended to commit a crime against a person or property in that apartment. State v. J.P.,
130 Wn. App. 887, 892, 125 P.3d 215 (2005). Mr. Devitt challenges the sufficiency of
the evidence to support the second element.

The question before us, then, is whether Mr. Devitt’s conduct here—running from
police to avoid capture and entering and remaining in Ms. Zavala’s apartment—is
sufficient to support the elements of the crime of residential burglary. Or, said another
way, whether obstructing police satisfies the second element of residential burglary. So
framed, the question is a question of law that we will review de novo. State v. Henjum,

136 Wn. App. 807, 810, 150 P.3d 1170 (2007). Mr. Devitt, of course, “admits the truth



No. 27577-9-111

State v. Devitt

of the State’s evidence and all inferences that can reasonably be drawn from that
evidence.” State v. Gentry, 125 Wn.2d 570, 597, 888 P.2d 1105 (1995).

Mr. Devitt contends that the State’s position that his intent to obstruct police
satisfies the second element of residential burglary is untenable because obstructing a law
enforcement officer is a public crime (a crime against the government), not a crime
against a person or property. See State v. White, 97 Wn.2d 92, 97, 640 P.2d 1061 (1982)
(the statute prohibiting obstructing a public servant protects law enforcement’s ability to
prevent and detect crime). The State responds that evidence supported the jury’s
conclusion that Mr. Devitt intended to obstruct police by hiding in Ms. Zavala’s
apartment. Inherent in the State’s argument is the contention that intending to obstruct a
law enforcement officer satisfies the second element of residential burglary.

The words in the statute require a specific crime (a crime against a person or
property) in a specific place (therein) and with a specific intent (enter or remain with the
intent to commit a crime therein). RCW 9A.52.025(1). The statute then requires more
than just a simple showing of an intent to commit a crime.

The State nonetheless urges that obstructing a law enforcement officer satisfies the
“intent to commit a crime” requirement in RCW 9A.52.025(1). But the State cites no
authority for its assertion that obstructing a law enforcement officer is a crime against a

person. And Mr. Devitt points out that where crimes against a person are listed in the
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sentencing reform act, obstructing a law enforcement officer is not included. RCW
9.94A.411(2). Nor is it listed as a crime against property. Id. Indeed, the Washington
Practice series treats obstructing a law enforcement officer together with three other
statutes in the same chapter, titled “Obstructing Governmental Operation.” 13A Seth A.
Fine & Douglas J. Ende, Washington Practice: Criminal Law, ch. 18, § 1803 (2d ed.
1998).

The “therein” requirement in the residential burglary statute also suggests that
intent to obstruct a law enforcement officer does not satisfy the criminal intent element.
There was no law enforcement officer in Ms. Zavala’s apartment when Mr. Devitt
entered. Indeed, their arrival at the apartment was a surprise to Mr. Devitt. See Report of
Proceedings at 68, 93, 99-100, 142. We conclude then on these facts (looked at in a light
most favorable to the State) that the State has failed to show that Mr. Devitt entered Ms.
Zavala’s apartment with the intent to commit a crime therein. RCW 9A.52.025(1).

Even were we to accept the notion that obstructing a law enforcement officer is a
crime against a person, the person it is against is the officer. Mr. Devitt would then have
had to enter or remain in Ms. Zavala’s apartment with the intent of committing a crime
against the officer who would have had to be “therein.” That did not happen here.

We conclude that the State’s evidence does not support the elements of residential

burglary, as a matter of law, and we therefore dismiss the prosecution for that charge.
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See State v. Hickman, 135 Wn.2d 97, 103, 954 P.2d 900 (1998) (dismissal with prejudice
required where there is insufficient evidence of an element for which the State has the
burden of proof).

We reverse and dismiss Mr. Devitt’s conviction for residential burglary.

The remainder of this opinion has no precedential value. Therefore, it will be filed
for public record in accordance with the rules governing unpublished opinions. RCW
2.06.040.

Failure To Administer Oath To Jury

Mr. Devitt next argues that the jury’s verdict should be set aside because there is
nothing in the record to indicate that the court gave the jury an oath. See 4A Karl B.
Tegland, Washington Practice: Rules Practice 441 (7th ed. 2008) (explaining that the
juror’s oath is “the basis for several presumptions regarding juror qualifications and
conduct” and is “a safeguard to the defendant against possible bias or prejudice resulting
from juror consideration of collateral matters as evidence”).

Again, the question is one of law that we review de novo. State v. Cardenas, 146
Wn.2d 400, 407, 47 P.3d 127, 57 P.3d 1156 (2002).

CrR 6.6 provides that jurors “shall be sworn or affirmed well and truly to try the
issue between the State and the defendant, according to the evidence and instructions by

the court.” Here, the Report of Proceedings contained in the appellate record does not
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reflect whether the trial court swore in the jurors at Mr. Devitt’s trial. The transcript does
not provide a verbatim account of the jury selection process; it instead indicates where in
the process jury selection took place. But the absence of an affirmative statement in the
record that the court swore in the jury does not support Mr. Devitt’s contention that the
court did not administer the oath. United States v. Pinero, 948 F.2d 698, 700 (11th Cir.
1991); United States v. Hopkins, 458 F.2d 1353, 1354 (5th Cir. 1972); State v. Mayfield,
235 S.C. 11, 109 S.E.2d 716, 723 (1959). The absence of affirmative support is not in
itself factual support for the contrary presumption that the jury was not sworn in. Pinero,
948 F.2d at 700; Hopkins, 458 F.2d at 1354; Mayfield, 109 S.E.2d at 723.

Moreover, Mr. Devitt did not preserve the issue for appeal by objecting to an
unsworn jury at trial. The trial judge, therefore, had no opportunity to correct the
oversight even were we to assume that the court in fact failed to swear in the jury. So to
warrant review of an issue raised first on appeal, Mr. Devitt must show that failing to
swear in the jury was a manifest error affecting a constitutional right. State v. Nguyen,
165 Wn.2d 428, 433, 197 P.3d 673 (2008). Mr. Devitt has failed to show manifest error.

We then reverse and dismiss the conviction for residential burglary and affirm the

remaining convictions.

Sweeney, J.
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WE CONCUR:

Schultheis, C.J.

Kulik, J.



