
IN THE SUPREME COURT OF THE STATE OF WASHINGTON

KEMPER FREEMAN, JIM HORN, )
STEVE STIVALA, KEN COLLINS, )
MICHAEL DUNMIRE, SARAH ) No. 83349-4
RINLAUB, AL DEATLEY, JIM COLES, )
BRIAN BOEHM, and EASTSIDE )
TRANSPORTATION ASSOCIATION, )
a Washington nonprofit corporation, )

)
Petitioners, )

)
v. )

)
CHRISTINE O. GREGOIRE, a )
state officer in her capacity as Governor )
of the state of Washington, and PAULA J. ) En Banc
HAMMOND, a state officer in her )
capacity as Secretary of the Washington )
State Department of Transportation, )

)
Respondents, )

)
and )

)
CENTRAL PUGET SOUND )
REGIONAL TRANSIT AUTHORITY, )

)
Intervenor. ) Filed April 21, 2011

___________________________________ )

C. JOHNSON, J.—This is an original action brought by individual taxpayers 
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1 Following the filing of the original action, this court granted a motion to intervene by Central Puget Sound 
Regional Transit Authority (Sound Transit).  Additionally, amicus briefs were filed by Save MI SOV and Nelson 
Trucking Company.
2 Although the parties stipulated that I-90 was built in part with motor vehicle fund moneys, the petitioners dispute 
the exact amount of motor vehicle funds expended.

Kemper Freeman, Jim Horn, Steve Stivala, Ken Collins, Michael Dunmire, Sarah 

Rinlaub, Al DeAtley, Jim Coles, Brian Boehm, and Eastside Transportation 

Association against Governor Christine Gregoire and Secretary Paula Hammond of 

the Washington State Department of Transportation (DOT).1 Petitioners seek to 

invoke the original jurisdiction of this court under article IV, section 4 of the state

constitution and RAP 16.2 for issuance of a writ of mandamus barring the governor 

or secretary from “taking any action” pertaining to the conversion of lanes of 

Interstate 90 (I-90) for purposes of light rail.  We deny the petition.

FACTS

I-90 is a state highway route that, in the vicinity of Lake Washington, extends 

from the city of Bellevue across Mercer Island towards Interstate 5 (I-5) while 

traversing two bridges. The portion of I-90 in dispute in this case consists of eight 

total lanes: three general purpose lanes in each direction and a two-lane reversible 

center roadway. The center roadway is currently restricted to high occupancy 

vehicles (HOV).  I-90 was built, in part, with motor vehicle fund expenditures.2 The 
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motor vehicle fund is also used to maintain I-90.

The initial proposal to build the section of I-90 between Bellevue and I-5 was 

besieged by design and configuration conflicts between state and local jurisdictions.  

On December 21, 1976, following public hearings, King County, the cities of 

Seattle, Mercer Island, and Bellevue, the municipality of Metropolitan Seattle, and 

the Washington State Highway Commission executed a memorandum of agreement 

(MOA) regarding I-90.  The MOA established that two of I-90’s lanes be “designed 

for and permanently committed to transit use.” Agreed Statement of Facts (ASF) 

(Feb. 8, 2010), Ex. A at 4.

On September 20, 1978, the United States Secretary of Transportation issued 

a “Decision Document” approving federal funding for the proposed I-90 roadway.  

This decision contained an express condition that “public transportation shall 

permanently have first priority in the use of the center lanes.” ASF, Ex. B at 6.

From 1998 to 2004, Central Puget Sound Regional Transit Authority (Sound

Transit) and the DOT conducted a planning and environmental review process 

regarding transit and HOV operation on I-90 between Seattle and Bellevue. Sound 
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3 Although the FHA selected R8A as the preferred alternative, the FHA’s record of decision does not provide any 
mention of light rail, monorail, or any specific system.

Transit and DOT identified plan “R8A” as the preferred alternative.  One design 

feature of R8A was the reconfiguration and addition of HOV lanes to the I-90 outer 

lanes. In August 2004, the signatories to the 1976 MOA amended their original 

agreement.  The amended 2004 MOA states: 

[T]he ultimate configuration for I-90 . . . should be defined as High 
Capacity Transit in the center roadway and HOV lanes in the outer 
roadways . . . . High Capacity Transit for this purpose is defined as a 
transit system operating in dedicated right-of-way such as light rail, 
monorail, or a substantially equivalent system.

ASF, Ex. C at 2.  Shortly thereafter, the Federal Highway Administration (FHA) 

selected R8A as the preferred alternative.3

On November 4, 2008, Sound Transit submitted the Sound Transit 2 Regional 

Transit System Plan (ST2) for voter approval.  Included in the ST2 plan was a 

proposal for light rail operations beginning in Seattle, traveling over Mercer Island, 

and proceeding into Bellevue (the East Link).  The East Link portion of ST2 

provides funding for placing new HOV lanes on the outer roadway of I-90. Unlike 

the existing, reversible HOV lanes located in the center of I-90, the new

HOV lanes would be dedicated to one direction of travel, one eastbound and one
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westbound, at all times.  The East Link also provides that the two center lanes of I-

90 be used by Sound Transit for light rail.  The ST2 plan was approved by voters.  

ASF, Ex. E.

Washington State’s 2009-2011 biennial transportation budget provides two 

funding instructions specific to I-90. Engrossed Substitute S.B. 5352, 61st Leg., 

Reg. Sess. (Wash. 2009) (ESSB 5352), at section 204(3), provides for $300,000 to 

be appropriated from the motor vehicle account “for an independent analysis of 

methodologies to value the reversible lanes on Interstate 90 to be used for high 

capacity transit.”  ESSB 5352, section 306(17) (codified at Laws of 2009, ch. 470, 

§ 306(17)) states:

The legislature is committed to the timely completion of R8A which 
supports the construction of sound transit’s east link. Following the 
completion of the independent analysis of the methodologies to value 
the reversible lanes on Interstate 90 which may be used for high 
capacity transit as directed in section 204 of this act, the department 
shall complete the process of negotiations with sound transit.

Pursuant to section 204(3), independent appraisals of the I-90 center lanes were 

delivered to Sound Transit and DOT.  In November 2009, $250,000 was paid for 

the work performed on the valuations.  Following agreement on the valuation, 
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Sound Transit and DOT engaged in negotiations that produced a Term Sheet. The 

Term Sheet is subject to the delivery of a number of future agreements, but 

essentially outlines that Sound Transit, in exchange for a 40-year air space lease of 

the center lanes of I-90, will pay DOT an amount equal to the current cost to 

construct the center lanes and the fair market rental value for the lanes as 

determined by the independent valuation funded by section 204(3).  The funds DOT 

receives from Sound Transit, for both construction reimbursement and the value of 

the lease, will be placed back into the motor vehicle fund.

On December 1, 2009, the FHA confirmed that reimbursement of federal-aid 

highway funds expended in the construction of the center lanes of I-90 would not be 

required “should [the center lanes] be used for light rail transit.” ASF, Ex. J. 

ANALYSIS

This court has original jurisdiction over writs of quo warranto or mandamus, 

but only appellate and revisory jurisdiction over writs of prohibition.  Wash. Const. 

art. IV, § 4.  Nonetheless, we can issue a writ to prohibit a state officer from 

exercising a mandatory duty.  Wash. State Labor Council v. Reed, 149 Wn.2d 48, 

55-56, 65 P.3d 1203 (2003).  The only relief requested by petitioners in their 



Cause No.  83349-4

7

petition against state officer was a writ of prohibition.  Pet. Against State Officer at 

1-2.  In later briefings, petitioners expanded this remedy to include a writ of 

mandamus.  Accordingly, we treat petitioners’ action as one for mandamus.

Mandamus is an extraordinary remedy appropriate only where a state official

is under a mandatory ministerial duty to perform an act required by law as part of 

that official’s duties.  Cmty. Care Coal. v. Reed, 165 Wn.2d 606, 614, 200 P.3d 701 

(2009).  The mandate must specify the precise thing to be done or prohibited.  

Walker v. Munro, 124 Wn.2d 402, 407, 879 P.2d 920 (1994) (citing Clark County 

Sheriff v. Dep’t of Soc. & Health Servs., 95 Wn.2d 445, 450, 626 P.2d 6 (1981)).  

And the mandate must define the duty with such particularity “‘as to leave nothing 

to the exercise of discretion or judgment.’”  SEIU Healthcare 775Nw. v. Gregoire, 

168 Wn.2d 593, 599, 229 P.3d 774 (2010) (emphasis omitted) (internal quotation 

marks omitted) (quoting State ex rel. Clark v. City of Seattle, 137 Wash. 455, 461, 

242 P. 966 (1926)).

Petitioners present two related arguments.  First, petitioners argue that 

sections 204(3) and 306(17) of the 2009-2011 transportation budget violate 

Washington Constitution article II, section 40 restrictions on the expenditure of 
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motor vehicle fund moneys.  Petitioners assert that these two transportation provisos 

impose a duty to value and transfer the two center lanes.  Since the center lanes 

were constructed, in part, using motor vehicle fund moneys, petitioners’ reason that 

any transfer of the lanes would essentially be an unlawful diversion of motor vehicle 

fund moneys.  Second, petitioners broadly argue that article II, section 40 prohibits 

the State from entering into “any agreement” with Sound Transit for use of the two 

center lanes of I-90 for high capacity light rail.

ISSUES

Whether sections 204(3) and 306(17) of the 2009-2011 transportation (1)
budget create mandatory duties compelling the issuance of a writ.

Article II, section 40 restricts the expenditure of motor vehicle fund moneys.  

Article II, section 40, in pertinent part, states:

All fees collected by the State of Washington as license fees for motor 
vehicles and all excise taxes collected by the State of Washington on 
the sale, distribution or use of motor vehicle fuel and all other state 
revenue intended to be used for highway purposes, shall be paid into 
the state treasury and placed in a special fund to be used exclusively 
for highway purposes.  Such highway purposes shall be construed to 
include the following:

The necessary operating, engineering and legal expenses (a)
connected with the administration of public highways, county 
roads and city streets. . . . 
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4 Section 204(3) in its entirety states:
$300,000 of the motor vehicle account—state appropriation is for an independent analysis of 
methodologies to value the reversible lanes on Interstate 90 to be used for high capacity transit 
pursuant to sound transit proposition 1 approved by voters in November 2008. The independent 
analysis shall be conducted by sound transit and the department of transportation, using 
consultant resources deemed appropriate by the secretary of the department, the chief executive 
officer of sound transit, and the co-chairs of the joint transportation committee. It shall be 
conducted in consultation with the federal transit and federal highway administrations and 
account for applicable federal laws, regulations, and practices. It shall also account for the 1976 
Interstate 90 memorandum of agreement and subsequent 2004 amendment and the 1978 federal 
secretary of transportation’s environmental decision on Interstate 90. The department and sound 
transit must provide periodic reports to the joint transportation committee, the sound transit 
board of directors, and the governor, and report final recommendations by November 1, 2009.

Laws of 2009, ch. 470.

Relying upon article II, section 40, petitioners argue that sections 204(3) and 

306(17) of the 2009-2011 transportation budget create mandatory duties to expend 

motor vehicle fund moneys for an unlawful, nonhighway purpose—i.e., light rail.

Section 204(3) of the 2009-2011 transportation budget appropriates $300,000 

from the “motor vehicle account” to fund “an independent analysis of 

methodologies to value the reversible lanes on Interstate 90 to be used for high 

capacity transit pursuant to sound transit proposition 1 approved by voters in

November 2008.”4  Laws of 2009, ch. 470.

In turn, section 306(17) states:

The legislature is committed to the timely completion of R8A which 
supports the construction of sound transit’s east link. Following the 
completion of the independent analysis of the methodologies to value 
the reversible lanes on Interstate 90 which may be used for high 
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capacity transit as directed in section 204 of this act, the department 
shall complete the process of negotiations with sound transit. Such 
agreement shall be completed no later than December 1, 2009.

Petitioners argue that section 204(3) imposes a duty to expend motor vehicle fund 

moneys for a valuation of the center lanes of I-90.  Petitioners note that section 

204(3) states that the valuation “shall also account for the 1976 Interstate 90 

memorandum [and the] 2004 amendment.” Correspondingly, the 2004 amendment 

referenced by section 204(3) specifies that all parties “[c]ommit to the earliest 

possible conversion of center roadway to two-way High Capacity Transit.” Pet. 

Against State Officer at 13.  Pairing the language of section 204(3) and the 2004 

amendment, petitioners reason that the State is under a mandatory duty to enter into 

a valuation and transfer the center lanes to Sound Transit for light rail use.  

Petitioners further contend that section 306(17) confirms its argument because 

section 306(17) requires that DOT “shall complete the process of negotiations with 

sound transit” following the completion of the valuation.  Br. of Pet’r’s at 26.

In response, Sound Transit argues that the valuation authorized by section 

204(3) does not violate article II, section 40 because the appropriation was to value 

the lanes to determine how much to repay the motor vehicle fund, not to fund any 
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portion of the plan to construct light rail.  Additionally, DOT argues that neither of 

the sections cited by petitioners creates a mandatory duty to sell or lease portions of 

I-90 for light rail.  DOT asserts that these provisions simply establish a valuation 

approach for the center lanes of I-90.  DOT further reasons that any expenditure for 

a valuation would be consistent with subsection (a) of article II, section 40 because 

subsection (a) states that expenditures for the “administration of public highways”

serve a constitutionally lawful highway purpose.  We agree with DOT.  While 

petitioners argue that sections 204(3) and 306(17) create a mandatory duty to 

expend motor vehicle fund moneys for an unlawful, nonhighway purpose, this 

argument is a mischaracterization of what the appropriation essentially does: value 

property.

Under the relief requested by petitioners, the critical inquiry is whether 

section 204(3) imposes a specific, nondiscretionary duty for DOT to expend the 

$300,000.  But section 204(3) does not contain any language that can be plausibly 

construed as creating a duty on DOT to expend the appropriated funds.  Section 

204(3) is merely an appropriation, the legislature’s act of setting aside a sum of 

money for a particular purpose.  Put another way, section 204(3) provides legislative 
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authorization of the necessary funding so that DOT may engage in a valuation.  But 

authorizing money for a valuation of land neither creates a duty to spend the money 

for the valuation nor creates a duty to transfer the land after the valuation.  Indeed, 

transportation budget provisos authorizing spending do not control the disposition of 

highway property because our state has an established statutory framework 

governing such transfers. See RCW 47.12.120 (permitting lease of highway land or 

air space); see also RCW 47.12.063 (allowing sale of highway land when not 

needed for transportation purposes); RCW 47.12.080 (allowing transfer and 

conveyance of DOT land when in public interest); RCW 47.12.283 (authorizing sale 

of highway land by public auction).

Furthermore, the language in section 204(3) stating that the valuation “shall 

account for” the 1976 MOA and 2004 amendment does nothing to establish a 

mandatory duty to transfer the center lanes. The 1976 MOA and 2004 amendment 

merely set out principles regarding the future development of the I-90 corridor. See

ASF, Exs. A, C.  These agreements simply provide guidance for decisions regarding 

the future development of I-90.  Petitioners do not establish how, or why, these 

agreements create a nondiscretionary course of action that the state must follow.  
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But to compel an action in mandamus, a duty needs to be mandatory and ministerial: 

the duty must be defined with such particularity as to leave nothing to the exercise 

of discretion or judgment. SEIU, 168 Wn.2d at 599.

Even when the language of section 204(3) is coupled with the language in 

section 306(17) stating that DOT “shall complete the process of negotiations with 

sound transit,” no mandatory duty appears.  Although the word “shall” generally 

connotes a mandatory directive, we must bear in mind what action section 306(17) 

requires DOT shall do, and that is to “complete the process of negotiations.” Laws 

of 2009, ch. 470.  Section 306(17) does not provide any parameters for the 

negotiations.  Furthermore, section 306(17)’s directive to negotiate does not indicate 

what the final result of the negotiations shall be or what form of transfer the 

negotiations will result in.  In other words, section 306(17) does nothing more than 

affirm DOT’s commitment to enter into negotiations ultimately culminating in future 

discretionary decisions.  To issue a writ, this court requires that the duty be 

explicitly defined so that no discretion or judgment remains for the official 

commanded under the duty. See SEIU, 168 Wn.2d at 599.  In reviewing the budget 
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provisos, the only arguable directive found in sections 204(3) and 306(17) is an 

authorization to expend $300,000 for a valuation.  But this authorization does not 

create a mandatory duty to spend the appropriated funds.  Furthermore, the directive 

provided by section 306(17) is open-ended and lacks the specificity necessary for 

this court to issue a writ.

However, this does not end our inquiry because petitioners also argue that the 

valuation—standing alone—is an unconstitutional use of motor vehicle funds under 

article II, section 40.  Petitioners primarily rely on State ex rel. O’Connell v. Slavin, 

75 Wn.2d 554, 452 P.2d 943 (1969).

In response, DOT argues that the expenditure at issue in this case is 

incongruent with the expenditure in O’Connell because the current expenditure is 

for the benefit of the state highway system.  DOT asserts that the expenditure is to 

ensure that the center lanes of I-90 are leased for fair market value.  In essence, 

DOT argues that the valuation is necessary to provide adequate reimbursement to 

the motor vehicle fund.  Although article II, section 40 restricts expenditures of the 

motor vehicle fund to those expenditures serving a “highway purpose,” DOT 
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contends that the valuation is authorized under subsection (a) of article II, section 

40, which expands the definition of “highway purposes” to include “[t]he necessary 

operating, engineering and legal expenses connected with the administration of 

public highways, county roads and city streets.” DOT also argues the appropriation 

in this case is similar to an expenditure this court allowed in another case, State ex 

rel. Washington State Highway Commission v. O’Brien, 83 Wn.2d 878, 523 P.2d 

190 (1974).

In O’Connell, a senate appropriation bill earmarked $250,000 from the state 

motor vehicle fund to be paid to municipal corporations to fund the planning, 

engineering, financial and feasibility studies incident to the preparation of a 

comprehensive transportation plan.  This comprehensive plan contemplated the use 

of buses, trains, and other carriers.  The O’Connell court found that financing 

provided directly to municipal corporations creating transportation plans intended to 

relieve highways of vehicular traffic did not fall directly under “highway purposes”

within the meaning of article II, section 40. O’Connell, 75 Wn.2d at 563.

Petitioners argue that the expenditure in O’Connell is substantially the same 

as the expenditure now before this court because the unconstitutional expenditure in 
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5 See State ex rel. Bugge v. Martin, 38 Wn.2d 834, 232 P.2d 833 (1951) (examining whether motor vehicle fund 
moneys may be used to issue bonds to provide funding for bridge construction); Auto. Club of Wash. v. City of 

O’Connell was for a transportation plan that included light rail.  But O’Connell is 

factually distinct from the present case because of the nature of the expenditure 

involved.  In O’Connell the expenditure was provided to municipalities to conduct 

studies regarding alternative transportation forms.  The expenditure was essentially 

a governmental grant to an outside enterprise whose goal was in the public interest.  

This fact was an element of the O’Connell court’s analysis of the expenditure: “We 

are convinced that it was no more the intent of the framers to provide subsidies for 

the planning, constructing, owning or operating of public transportation systems, 

however beneficial such a use of the funds might be to the state and its citizens.”

O’Connell, 75 Wn.2d at 560 (emphasis added).  Unlike the expenditure in 

O’Connell, the expenditure in this case was provided directly to DOT, not a third 

party.  Therefore, O’Connell provides limited guidance regarding the expenditure 

presently before this court.

In determining the constitutionality of expenditures under article II, section 

40, this court looks to the connection between the expenditure and the contemplated 

highway use.5 Here the appropriation was for a valuation of the center lanes of I-90 
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Seattle, 55 Wn.2d 161, 346 P.2d 695 (1959) (examining whether motor vehicle fund moneys may be used to satisfy 
a tort judgment arising from negligent operation of a movable span bridge); Wash. State Highway Comm’n v. Pac. 
Nw. Bell Tel. Co., 59 Wn.2d 216, 367 P.2d 605 (1961) (examining whether motor vehicle fund moneys may be 
used to pay for removal of utility facilities located in highway right-of-way); State ex rel. Wash. State Highway 
Comm’n v. O’Brien, 83 Wn.2d 878, 523 P.2d 1990(1974) (examining whether motor vehicle fund moneys may be 
used for the design, acquisition, and construction of park and ride facility).

6 See RCW 47.12.120 (permitting lease of highway land or air space); see also RCW 47.12.063 (allowing sale of 
highway land when not needed for transportation purposes); RCW 47.12.080 (allowing transfer and conveyance of 
DOT land when in public interest); RCW 47.12.283 (authorizing sale of highway land by public auction).

in order for DOT to begin the process of negotiating a transfer of the center lanes to 

Sound Transit.  Since DOT is statutorily authorized to

transfer highway lands,6 appropriations authorizing a valuation related to such 

transactions necessarily serve a highway purpose.  Unlike the expenditure in 

O’Connell, which was given to third party municipal corporations and directed 

specifically at financing the planning of a comprehensive mass transit scheme, the 

appropriation in this case was provided directly to DOT and was a necessary 

preliminary step in managing the use of highway lands.

Our holding in O’Brien provides more relevant guidance.  In O’Brien, the 

director of the Washington State Department of Highways refused to issue payment 

from the motor vehicle fund for preliminary engineering work for two “park and 

ride” facilities located adjacent to the interchange between I-90 and I-405.  The 

director refused to issue the funds under advice that the expenditure served an 
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unlawful highway purpose under article II, section 40.  The O’Brien court phrased 

the issue as “whether the objective of more efficient utilization of highways and 

safety in travel through the use of ‘park and ride’ facilities . . . comes

within the ambit of [article II, section 40].”  O’Brien, 83 Wn.2d at 882.  In granting 

a writ compelling the director to produce payment from the motor vehicle fund, the 

O’Brien court stated, “Although the objective of efficient utilization in the operation 

of highways . . . is not specifically spelled out, it is, nevertheless, implicitly related 

to the specific highway purposes delineated in [article II, section 40].” The O’Brien

court further noted that expenditures “‘indirectly benefit[ing]’” the highway system 

are constitutionally valid, if the expenditures “‘contribute toward the safety, 

administration, or operation of the highway system.’” O’Brien, 83 Wn.2d at 882-83 

(emphasis omitted) (citing State ex rel. O’Connell v. Slavin, 75 Wn.2d 554, 561, 

452 P.2d 943 (1969)).

O’Brien is instructive here.  The expenditure at issue in this case is for the 

administration of highway lands.  The valuation allows DOT to explore the 

feasibility of transferring or leasing the center lanes of I-90 to accommodate light 

rail mass transit.  And as noted above, DOT has specific statutory authority to 
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transfer highway lands, and the decision of whether to transfer or lease lands is 

inherently a function of the administration of highway property.  Since the 

expenditure serves an administrative function, the expenditure “indirectly benefits”

our public highways and is lawful under article II, section 40.  See O’Brien, 83 

Wn.2d at 882.  Therefore, we hold that a valuation performed in anticipation of the 

eventual transfer or lease of highway land indirectly benefits public highways and 

serves a valid highway purpose under article II, section 40.

Petitioners argue that the valuation must be viewed in light of its underlying 

purpose to transfer the center lanes of I-90 for light rail use.  However, as shown 

above, petitioners do not establish that sections 204(3) and 306(17) impose a 

mandatory duty upon the State to transfer the center lanes to Sound Transit.  Since 

this original action asks this court to exercise its mandamus powers to prevent a 

mandatory, nondiscretionary duty, we shall not broaden our inquiry to view the 

transaction according to any discretionary decisions that may occur after the 

valuation.  It is sufficient that the only identified mandatory duty, the valuation, is a 

lawful expenditure for a highway purpose.

Whether a writ is appropriate to prohibit “any agreement” to transfer (2)
portions of I-90 for light rail use.
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Petitioners argue that article II, section 40 prohibits DOT from entering into 

“any agreement” with Sound Transit for use of the two center lanes of I-90 for light 

rail.  Petitioners assert that the transfer is essentially already final, as evidenced by 

the Term Sheet between DOT and Sound Transit.  Petitioners argue that article II, 

section 40 creates a mandatory duty to expend motor vehicle funds only for highway 

purposes.  Since the center lanes were constructed, in part, using motor vehicle fund 

moneys, petitioners reason that any transfer of the lanes for light rail transit would 

essentially be an unlawful diversion of motor vehicle fund moneys in violation of 

article II, section 40.

In response, DOT argues that article II, section 40 does not bar the state from 

transferring highway property.  As an intervening party, Sound Transit similarly 

argues that article II, section 40 only applies to restrict certain expenditures from the 

motor vehicle fund.  Sound Transit argues that nothing in article II, section 40 

prevents the transfer of highway lands if the motor vehicle fund is properly 

reimbursed.

We need not reach the arguments presented by DOT and Sound Transit.  At 
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the onset, petitioners’ request for mandamus to ensure that article II, section 40 

funds will be used exclusively for highway purposes is too general to command 

issuance of the writ.  Walker, 124 Wn.2d at 408 (“‘Mandamus will not lie to compel 

a general course of official conduct, as it is impossible for a court to oversee the

performance of such duties.’” (quoting State ex rel. Pac. Am. Fisheries v. Darwin, 

81 Wash. 1, 12, 142 P.441 (1914)).  And petitioners fail to identify a present 

constitutional violation remediable by writ.  Instead, petitioners seek a writ broadly 

prohibiting DOT from taking or authorizing any future action with respect to the 

transfer or occupancy of I-90 for light rail.  We have consistently held that we will 

not issue writs generally ordering state officers to adhere to the constitution because 

we presume that they already do so without our direction. Walker, 124 Wn.2d at 

409.

Secondly, the remedy of mandamus contemplates the necessity of indicating 

the precise thing to be done, but petitioners’ request fails to identify what the 

petitioners actually seek to restrain.  Because petitioners broadly move this court to 

prevent the governor or DOT from “taking or authorizing any action” with respect 

to the transfer of the center lanes of I-90, petitioners are, in essence, asking this 
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court to manage DOT’s potential discretionary decisions.  However, the jurisdiction 

granted this court under article IV, section 4 does not authorize this court to assume 

general control or direction of official acts.  Walker, 124 Wn.2d at 407 (citing State 

ex rel. Taylor v. Lawler, 2 Wn.2d 488, 490, 98 P.2d 658 (1940)).  DOT has 

statutory authority to discretionarily manage highway property.  Furthermore, as 

explained above, DOT has no immediate duty to transfer the center lanes of I-90 to 

Sound Transit and no such transfer has yet occurred.  Since this court is not 

empowered to command the discretionary decisions of state officials in advance, we 

cannot direct or prohibit DOT’s future management of highway property.  While 

petitioners point to the Term Sheet as evidence of DOT’s commitment to lease the 

center lanes to Sound Transit, the Term Sheet expressly indicates that the agreement 

is subject to the execution and delivery of a number of future agreements and 

instruments.  ASF, Ex. K, at Term 9.  Although petitioners argue that the eventual 

transfer of the center lanes will violate article II, section 40, this court will not issue 

a writ in anticipation of a failure to discharge a duty.  The duty must exist at the time 

the writ is sought.  Since petitioners have failed to identify a present duty to transfer 

the center lanes for light rail use, the petition for a writ is premature.  Walker, 124 
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Wn.2d at 409.

Taking into account the language of the Term Sheet requiring future actions 

by DOT and Sound Transit, the petitioners are, essentially, asking this court to grant 

a declaratory judgment that DOT may not sell or lease any portion of I-90 to Sound 

Transit for light rail use.  But such a request is beyond this court’s original 

jurisdiction. This court’s authority in original jurisdiction is derived from the 

constitution, which does not include original jurisdiction in a declaratory judgment 

action. Walker, 124 Wn.2d at 411.  Even if we were to consider DOT’s proposed 

lease agreement with Sound Transit, we note that DOT is statutorily authorized to 

sell, transfer or lease highway lands within certain statutory restrictions.  Whether 

this potential lease specifically complies with these statutory provisions is not before 

us at this time and, in any event, the statutory provisions authorizing transfers of 

highway land do not generally violate article II, section 40.

In sum, petitioners ask for a writ prohibiting DOT from entering into any 

agreement that places light rail on the center lanes of I-90.  We will not issue such a 

writ.

CONCLUSION
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Petitioners have not established a mandatory ministerial duty requiring DOT 

to transfer the center lanes of I-90 to Sound Transit.  Furthermore, the appropriation 

provided by section 204(3) of the 2009-2011 transportation budget authorizing a 

valuation of the center lanes of I-90 serves a highway purpose under article II, 

section 40.

The petition for a writ of mandamus is denied.
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