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MADSEN, C.J—William A. Brousseau was convicted of first degree rape
of achild and child molestation. The court held a pretrial hearing to determine
whether the alleged victim, seven-year old J.R., was competent to testify and
whether her out-of-court statements were admissible under Washington’s child
hearsay exception, RCW 9A.44.120. The court heard testimony from Brousseau’' s
witness, Dr. Scott Mabee, a psychologist who had interviewed the child, but did
not permit Brousseau to call the child as awitness.

Brousseau claims that the trial court abused its discretion by finding J.R.

competent without examining her at the competency hearing. He also claims that
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the court’ s refusal to allow testimony from J.R. at the competency hearing denied
him due process of law under the state and federal constitutions. Brousseau does
not claim, however, that J.R. was incompetent.*

Brousseau further contends that subsection (2)(a) of RCW 9A.44.120
requires the child declarant to testify at the child hearsay hearing and that the trial
court’srefusal to permit J.R. to testify warrantsreversal. Finally, he clams his
counsel was ineffective.

Due process protects a criminal defendant against a conviction based upon
Incompetent evidence. However, under our recent holding in Satev. SJ.W., 170
Wn.2d 92, 239 P.3d 568 (2010), we reject Brousseau’ s contention that due process
requires a child witness to be examined in a pretrial proceeding in every casein
which acrimina defendant challenges the child’ s competency.

After reviewing the record, we hold that the trial court did not abuse its
discretion in concluding that J.R. was competent to testify. Additionally, we hold

that RCW 9A.44.120(2)(a) does not require a child to testify at a child hearsay

! Brousseau initially contended that “J.R. was not competent to testify,” but the basis for
this assertion was that the judge could not make a competency determination without
hearing testimony from J.R. at the competency hearing. Appellant’s Br. at 10, 20. Then,
in a supplemental opening brief, Brousseau clarified his challenge:
Brousseau starts by clearly framing his claim of error: thetrial court’s
refusal to permit any examination of the witness whose competence was
guestioned constituted a violation of the state and federal constitutions
due process requirements. In short, where the court holds a competency
hearing, it violates due process to refuse to permit the testimony of the
challenged witness. Thus, Appellant’s claim of error focuses on the
procedure, not the outcome of the hearing.
Suppl. Opening Br. at 5 (emphasis added).
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hearing and that trial counsel was not ineffective. Accordingly, we affirm
Brousseau’ s convictions.
FACTS

Seven-year-old J.R. was staying alone with Brousseau, her mother’ s fiancé,
while her mother was undergoing open-heart surgery. Brousseau generally left for
work at 6:30 am., and J.R. would stay with her next-door neighbor, Ellen Klein,
whose granddaughter attended J.R.’s school. Ms. Klein testified that at 6:30 am.
on December 4, 2006, she noticed that the lights were out in Brousseau’ s house,
and she telephoned to make sure Brousseau was awake. Soon thereafter, J.R.
arrived at Ms. Klein's house.

Ms. Klein testified that |ater, while driving her granddaughter and J.R. to
school, she asked J.R. if Brousseau had been upset about the wake-up call. J.R.
responded, “Oh, no, he wasn't mad. Hewasn't asleep. He was still in my bed.”
Verbatim Report of Proceedings (VRP) (Sept. 12, 2007) at 170. Ms. Klein asked
If Brousseau always slept in J.R.’s bed, and when J.R. responded that he only did
so on occasion, Ms. Klein could hear her granddaughter urge J.R., in awhisper, to
tell Ms. Klein what Brousseau had said that morning. At first J.R. refused, but
after being reassured, she replied, “He asked me to play with his penis.” |d. at
171. Sheaso indicated that Brousseau had touched her previoudly.

Ms. Klein contacted the school guidance counselor, Carla Metcalf. Ms.

Metcalf met with J.R., who repeated her alegations and also indicated that
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Brousseau had requested that she play with his penis on previous occasions.

Later that day, Deputy Jackie Nichols interviewed J.R., with Ms. Metcalf
and a representative from child protective services, Janet Beitelspacher, in
attendance. After indicating that she could distinguish atruth from alie, JR. told
Deputy Nichols essentially what she had told Ms. Klein and Ms. Metcalf. She
also asserted, gesturing towards her vagina, that defendant had touched her
“privates,” and that “[h]e opened it, and he put his finger in, and it hurt.” Id. at
238-40.

Brousseau was charged with first degree rape of a child and first degree
child molestation. Prior to trial, he challenged J.R.’s competence to testify, and
the court held a pretrial competency hearing. At that proceeding, the defense
offered testimony from Dr. Scott Mabee, a psychologist who had interviewed J.R.
to determine whether she met the legal criteriafor testimonial competency. The
defense had intended to call J.R. to offer additional testimony, but after hearing
Dr. Mabee' s testimony, the judge declined to hear testimony from J.R.

The court evaluated J.R.’s competency on the basis of Dr. Mabee's
testimony, using the factors established in Sate v. Allen, 70 Wn.2d 690, 692, 424
P.2d 1021 (1967), namely (1) an understanding of the obligation to speak the truth
on the witness stand; (2) the mental capacity at the time of the occurrence to
receive an accurate impression of it; (3) amemory sufficient to retain an

Independent recollection of the occurrence; (4) the capacity to express his memory
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of the occurrence; and (5) the capacity to understand simple questions about it.2

Dr. Mabee testified that J.R. had the “capacity to understand the obligation
to betruthful.” VRP (Mar. 27, 2007) at 94. On the basis of this testimony, the
trial court found the first Allen factor satisfied. Dr. Mabee aso indicated that J.R.
had “ sufficient capacity to accurately store the occurrence of the events,” thus
satisfying the second Allen factor. 1d. Dr. Mabee found that J.R. had “ sufficient
capacity to understand simple questions regarding the occurrence.” 1d. at 95. The
court adopted his testimony that the fifth Allen factor had been met.

With regard to the third Allen factor, Dr. Mabee opined that J.R. had
“limited memory capacity to independently recall the occurrence” but conceded
that J.R. had been able to describe the alleged occurrences and provide a detailed,
albeit uncorroborated, physical description of the bedroom in which she allegedly
had been abused. 1d. at 61, 65-69. In light of J.R.’s ability to provide details of
this nature, the court found that the third Allen factor had been satisfied.

Finally, while Dr. Mabee opined that J.R.’s ability to express abstract
concepts was “limited,” id. at 95, the court held that the fourth Allen factor,
namely the “capacity to express in words memory of the occurrence” did not
require an ability to express abstract concepts and that, even if it did, J.R. was not

entirely deficient in this regard, but simply “limited.” 1d. at 117. Thus, the court

2 Whilethe trial court’s competency determination predated the publication of SJ.W., the
trial court ultimately adhered to the standard we subsequently announced in SJ.W.,
placing the burden on the defense to prove that J.R. was incompetent to testify.

5
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found J.R. to be competent to testify. Brousseau’s counsel informed the court that
he intended to call J.R. to testify, but the court declined to hear from the child.

Later the same day, the court heard testimony to determine whether to
admit child hearsay statements. The State called various individuals to whom J.R.
had reported sexual abuse, and each described J.R.’ s out-of-court statements and
the circumstances under which they were made.® The court applied the criteria set
forth in Sate v. Ryan* and found that J.R.’s out-of-court statements to Ellen Klein,
CarlaMetcalf, and Deputy Nichols each bore the requisite indicia of reliability for
admissibility under RCW 9A.44.120. See Sate v. Ryan, 103 Wn.2d 165, 175-76,
691 P.2d 197 (1984).

J.R. testified at trial and was subject to cross-examination. Direct
examination began with the following exchange:

Q. A little nervous?

A. No.
Q. Huh-uh? [J.R.], just promiseto tell the truth?

3 Brousseau did not offer JR.’s testimony during the child hearsay hearing.

“ In Ryan, we adopted the five factors we had set forth in Sate v. Parristo determine
whether a child hearsay statement bore sufficient indicia of reliability under RCW
9A.44.120: “*(1) whether there is an apparent motive to lie; (2) the general character of
the declarant; (3) whether more than one person heard the statements; (4) whether the
statements were made spontaneously; and (5) the timing of the declaration and the
relationship between the declarant and the witness.’” State v. Ryan, 103 Wn.2d 165, 175-
76, 691 P.2d 197 (1983) (quoting Sate v. Parris, 98 Wn.2d 140, 146 (1982)). We further
adopted four additional factors from Dutton v. Evans to aid this determination: “(1) the
statement contains no express assertion about past fact, (2) cross examination could not
show the declarant’ s lack of knowledge, (3) the possibility of the declarant’ s faulty
recollection is remote, and (4) the circumstances surrounding the statement . . . are such
that there is no reason to suppose the declarant misrepresented defendant’ s involvement.”
Ryan, 103 Wn.2d at 176 (citing Dutton v. Evans, 400 U.S. 74, 88-89, 91 S. Ct. 210, 27 L.
Ed. 2d 213 (1970)).
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A.Yes

Q. Can you tell me what that is?

A. Thetruthiswherel don't lie.

Q. Whatisalie?

A. It means you are not telling the truth.

Q. Okay. Can you give me an example of something that would be the

truth?

A. No.

Q. What if | said that my tie was purple?

A. You would be lying.

Q. Because my tieisn't purple, isit? What color is my tie?

A. Yelow.
VRP (Sept. 11, 2007) at 104. Next, before questioning J.R. about her allegations
against Brousseau, the State proceeded to ask J.R. for specific details about her
present life and her life at the time of the alleged abuse. Brousseau did not object
to thisline of questioning. J.R. was able to provide details as to her current living
situation, her living situation at the time of the alleged abuse, her relationship to
the defendant, the house she shared with Brousseau, her bedroom in that house, a
friend in her former hometown, her siblings, her grade level at the time of the
alleged abuse, the view from her old classroom, her mother’ s whereabouts at the
time of the aleged abuse, and transportation arrangements in her former
hometown. When questioned about the abuse, J.R. repeated her allegations
against Brousseau.

The jury also heard testimony from Ellen Klein, Carla Metcaf, Deputy
Nichols, Janet Bietelspacher, J.R.’s mother, Ms. Klein's granddaughter,

Brousseau, and a number of expert witnesses. Brousseau did not renew his
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objections to J.R.’s competency.

Brousseau was found guilty of first degree rape of a child and first degree
child molestation. He appealed, and Division Three of the Court of Appeals
certified the matter to this court, pursuant to RCW 2.06.030.

ANALYSIS

Brousseau argues that the trial court abused its discretion in determining
that J.R. was a competent witness where J.R. did not testify and Dr. Mabee
identified deficienciesin J.R.’s competency. He further claims that the court’s
refusal to allow testimony from J.R. at the competency hearing denied him due
process of law under the state and federal constitutions. In addition, he contends
that subsection (2)(a) of RCW 9A.44.120 requires the child declarant to testify at
the pretrial child hearsay hearing and that J.R.’ s failure to do so is grounds for
reversal. Finally, he claims his attorney was ineffective.

We afford significant deference to the trial judge’ s competency
determination, and we may disturb such aruling only upon afinding of manifest
abuse of discretion. Satev. Leavitt, 111 Wn.2d 66, 70, 758 P.2d 982 (1988)
(citing Allen, 70 Wn.2d at 692). In making this determination, we may examine
the entire record. State v. Woods, 154 Wn.2d 613, 617, 114 P.3d 1174 (2005);
Satev. Guerin, 63 Wn. App. 117, 123, 816 P.2d 1249 (1991) (finding child
competent on the basis of child’stestimony at trial); see also Sate v. Avila, 78

Wn. App. 731, 737, 899 P.2d 11 (1995) (“Although atria court determines
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competence pretrial, on appeal we will examine the entire record to review that
determination.”); 1 John E.B. Myers, Evidence in Child Abuse and Neglect Cases
8 3.20, at 262-64 (3d ed. 1997) (“On appeal, the appellate court examines the
child' s entire testimony, and, if the testimony supports the trial court’s findings
regarding competence, the appellate court is unlikely to disagree.”); Barnesv.
United States, 600 A.2d 821, 824 (D.C. 1991) (court may consider child stria
testimony in reviewing trial court’s competency finding for abuse of discretion);
Satev. Allen, 647 So. 2d 428, 434 (La. Ct. App. 1994) (reviewing court considers
child strial testimony as awhole in upholding trial court’s competency
determination); cf. 2 Charles E. Torcia, Wharton’s Criminal Evidence 8§ 360, at
443 (14th ed. 1986) (“The question of a child’s competency as a withess may be
determined either from a preliminary examination or from his testimony before the

jury, or from both.”).®

® The dissent acknowledges that in Woods we stated explicitly that an appellate court may
review the entire record in making this determination. Dissent at 13-14. Nevertheless, the
dissent maintains that we relied only on testimony from the child competency hearing in
reviewing the trial court’s competency determination. 1d. at 14. Woods does not bear that
out. Indeed, such alimited review would make no sense when the inquiry was whether
Woods' conviction rested on incompetent evidence. See Woods, 154 Wn.2d at 618-22.
The dissent also takes issue with our reliance on Sate v. Guerin, in which the
court considered the child strial testimony in reviewing the trial court’s competency
determination. Dissent at 13 (citing Guerin, 63 Wn. App. at 121-22. It istrue, asthe
dissent notes, that in Guerin the court was concerned only with the child’s competency at
the time of trial, because the defendant contended that the child had become incompetent
between the retria hearing and trial. Guerin, 63 Wn. App. at 122-23. However, the
dissent misses the critical point; even where the court is reviewing a pretrial competency
determination, the inquiry is aways whether the child is competent to testify at trial.
Thus, it is dways appropriate to examine the child’ s trial testimony in making this
determination.
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In SJ.W., we explained that under RCW 5.60.050, all witnesses—children
and adults alike—are presumed competent until proved otherwise by a
preponderance of evidence. 170 Wn.2d at 100. Because the statute treats children
and adults identically, the same rules apply to both. Our holding in SJ.W. did not
effect achangein law but merely clarified alongstanding principle; more than 50
years ago, this court held in a criminal case that unless a witness had been
adjudicated insane, there was no presumption that the witness was incompetent.
Sate v. Pethoud, 53 Wn.2d 276, 278, 332 P.2d 1092 (1958). We also held in
S.J.W. that the burden of proving incompetency is on the party challenging the
competency of the witness. SJ.W., 170 Wn.2d at 102. We have consistently
adhered to thisrule aswell. See Sate v. Smith, 97 Wn.2d 801, 803, 650 P.2d 201
(1982).

The presumption of competence persists throughout the proceedings but
may be challenged at any time. Accordingly, to reverse thetrial judge's
competency ruling, we must find that Brousseau proved by a preponderance of
evidence that J.R. was “incapable of recelving just impressions of the facts’ or
“relating them truly.” RCW 5.60.050.

Brousseau relies on earlier case law suggesting that the discretion afforded
to the trial court in assessing testimonial competency derives from the trial judge’s
ability to observe the child witnessfirsthand. See, e.g., Satev. C.J., 148 Wn.2d

672, 682, 63 P.3d 765 (2003) (“ The determination of competency rests primarily

10
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with the trial judge who sees the witness, notices his or her manner and demeanor,
and considers his or her capacity and intelligence.”). He thus contends that
competency cannot be determined in the absence of a pretrial examination of the
witness and, therefore, that the trial court’ s determination of competency must be
reversed.

It is true that the deference standard rests upon the trial judge’ s opportunity
to see and hear witnesses. However, this standard is not unique to competency
determinations, and we have never held that the standard requires the court to base
its decision on hearing or seeing a particular witness. Indeed, in reaching its
decision, the trial court often hears evidence from a number of witnesses, such as
the defense expert who examined the child in this case and who testified at the
hearing.

Additionally, in support of his claim that the deference standard rests upon
the court’ s ability to examine the child witness, Brousseau relies on a number of
cases that were decided before our decision in SJ.W. The language of RCW
5.60.050 and our decision in SJ.W. compel us to reconsider the procedure for
challenging a child witness' s competency in light of the legislature’ s decision to
treat children and adults in the same manner. Because thereis no longer a
presumption of incompetency, and the burden of establishing competency is on the
party objecting to the child’'s competency as a witness, the issue becomes how a

party must present the challenge. In considering thisissue, we find it significant

11
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that the burden shift we announced in S.J.W. has brought our competency
jurisprudence into line with federal law. Federal case law istherefore a useful
starting point for our analysis. Cf. SJ.W., 170 Wn.2d at 100 (finding “[f]urther
support” for auniversal presumption of competency in “the federal rules and case
law™).b

Under the federal scheme, a party challenging a child’s competency is not
entitled to a competency examination as a matter of right but instead must make a
threshold showing before subjecting the child to a competency examination. 18
U.S.C. § 3509(c)(3) (competency examination regarding child witness may be
conducted only upon offer of proof of incompetency); 18 U.S.C. § 3509(c)(4) (“A
competency examination regarding a child may be conducted only if the court
determines, on the record, that compelling reasons exist. A child' s age aoneis not
acompelling reason.”).’

The federa requirement that a court find “compelling reasons’ before

requiring awitness to testify at a pretrial competency hearing is alogical extension

® Aswe noted in SJ.W., in federal court, all witnesses—including children—are presumed
competent to testify, and the burden is on the party challenging competency to prove
otherwise. Fed. R. Evid. 601 (“ Every person is competent to be a witness except as
otherwise provided in these rules.”); 18 U.S.C. 8§ 3509(c)(2) (“A child is presumed to be
competent.”); Fed. R. Evid. 301 (“In al civil actions and proceedings. . . a presumption
imposes on the party against whom it is directed the burden of going forward with
evidence to rebut or meet the presumption.”).

" Thisisthe same standard that is followed when a criminal defendant’s competency to
stand trial is called into question. See, e.g., Satev. Lord, 117 Wn.2d 829, 901, 822 P.2d
177 (1991) (competency hearing required only if court makes a threshold determination
that there is reason to doubt competency).

12
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of our holding in SJ.W. The party challenging competency bears the burden of
establishing incompetency. Thus, it makes little sense to require the court to
examine a witness—at the expense of the witness and the court—where the party
challenging competency lacks a demonstrated ability to prevail in this challenge.
Cf. SJW,, 170 Wn.2d at 100 (“‘ The statutory scheme [found at 18 U.S.C. § 3509]
places a heavy burden on a party seeking to have a child declared incompetent to
testify. A court may only conduct a competency examination of a child witness
upon submission of awritten motion by a party offering compelling proof of
incompetency.” (quoting United Statesv. Allen J., 127 F.3d 1292, 1294 (10th Cir.
1997))).

The federal cases to which Brousseau directs our attention actually support
the principle that a witness is not required to testify at a pretrial competency
hearing absent a threshold showing of incompetency. For example, in United
Satesv. Crosby, 149 U.S. App. D.C. 306, 462 F.2d 1201, 1203 (1972), the Court
of Appeals recognized that each case must be evaluated on its facts. Of course,

e

once a“‘red flag' of material impact upon competency of awitness’ israised, “an
inquiry must be made into the facts and circumstances relevant thereto.” 1d.; see
also Snclair v. Wainwright, 814 F.2d 1516 (11th Cir. 1987) (same).

The facts of these cases are also instructive. In Crosby, the withess was a

long time drug addict who had used drugs on the day of trial and who had been

hospitalized for drug addiction. The appellate court held that the trial judge’s

13
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refusal to examine the medical records bearing on the witness's condition was an
abuse of discretion and remanded for the court to consider the records to determine
whether they “undercut” his competency finding. 462 F.2d at 1203. Similarly, in
Snclair, the witness had been declared incompetent to stand trial by the same
judge who was trying Sinclair, yet the judge refused to conduct a competency
hearing upon the objection of Sinclair’ s attorney. Snclair, 814 F.2d at 1523. The
appellate court remanded for a competency determination. “If the witness was
competent, then appellant should suffer adverse judgment on his due process
clam.” Id. If thewitness was incompetent, the court indicated that a violation of
due process should be found, unless the admission of the witness' s testimony was
harmless beyond a reasonable doubt. Id. In each of these cases, as athreshold
matter, the trial court was confronted with information that was a “red flag” of
material impact on the competency of the witness. The court was therefore
required to make a competency determination.

In contrast, the record indicates that Brousseau’ s “bare assertion” that J.R.
was incompetent was the sole basis for the court’s agreement to hold a
competency hearing. Statev. China, 312 S.C. 335, 340, 440 S.E.2d 382 (Ct. App.
1993) (“The bare assertion, as here, challenging the competency of the witness to
testify is not sufficient to require an examination by the trial judge.”). Adhering to
case law that preceded SJ.W., the trial court stated, “ There's no question that the

defense is challenging the competency of the state’ switness, [J.R.]. Ah, once that

14
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challenge has been issued, then there has to be a determination of that issue,
competency.” VRP (Mar. 27, 2007) at 10. Thetrial court gave no indication that
Brousseau had made a threshold showing of incompetency. See China, 312 S.C.
at 340. Thus, thetrial court’s agreement to hold a competency hearing did not
amount to afinding that Brousseau had made a showing of incompetency. Rather,
the trial court smply assumed a hearing must be held if competency was
challenged, relying on now inapposite case law.

We conclude from the record that Brousseau did not make a sufficient
showing of J.R.’sincompetency to require her testimony at a pretrial competency
hearing. See Crosby, 462 F.2d at 1203. Brousseau’s recitation of the Allen
factors, without more, did not constitute a sufficient offer of proof of
incompetency. Inany case, even if Dr. Mabeg' s testimony is considered on this
guestion, it does not amount to a threshold showing. For example, J.R.’s ability to
recall details of her bedroom belied Dr. Mabee's conclusions that J.R. lacked a
memory sufficient to retain an independent recollection of the abuse. Nor did Dr.
Mabee' s opinion that J.R. had limited ability to express abstract concepts raise a
red flag; there is nothing abstract about sexual abuse. In sum, because Brousseau
did not make a sufficient threshold showing of incompetency to warrant a pretrial
examination of J.R., thetrial court did not err in refusing to allow Brousseau to
examine J.R.

Brousseau argues, however, that applying the Mathews balancing test yields

15
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adifferent result. Suppl. Opening Br. a 8-9; Mathews v. Eldridge, 424 U.S. 319,
96 S. Ct. 893, 47 L. Ed. 2d 18 (1976). We disagree.®

“[D]ue process ‘is flexible and calls for such procedural protections as the
particular situation demands.”” Inre Pers. Restraint of Snka, 92 Wn.2d 555, 565,
599 P.2d 1275 (1979) (quoting Morrisey v. Brewer, 408 U.S. 471, 481, 92 S. Ct.
2593, 33 L. Ed. 2d 484, (1976)). Under the Mathews framework, a court
determines the procedural safeguards to which an individua is entitled by

e

balancing “‘ (1) the significance of the private interest to be protected; (2) the risk
of erroneous deprivation of that interest through the procedures used; and (3) the
fiscal and administrative burdens that the additional procedural safeguards would

entall.”” Satev. Maule, 112 Wn. App. 887, 893, 51 P.3d 811, 77 P.3d 362 (2002)

8 In applying the balancing test announced in Mathews, we are cognizant that, on at |east
one occasion the United States Supreme Court has declined to apply Mathews in the
criminal context. Medina v. California, 505 U.S. 437, 443, 112 S. Ct. 2572, 120 L. Ed.
2d 353 (1992). Notably, however, the Court’s rgjection of the Mathews anaysis rested on
its unwillingness to intrude upon the prerogative of states to enact crimina procedural
rules. Id. (“In our view, the Mathews balancing test does not provide the appropriate
framework for assessing the validity of state procedural rules which, like the one at bar,
are part of the criminal process. . ... Aswesaid in Spencer v. Texas, 385 U.S. 554, 564,
87 S. Ct. 648, 17 L. Ed. 2d 606] (1967), ‘it has never been thought that [decisions under
the Due Process Clause] establish this Court as a rule-making organ for the promulgation
of state rules of criminal procedure.’” (second alteration in original) (citations omitted)).

In State v. Heddrick, 166 Wn.2d 898, 904 n.3, 215 P.3d 201 (2009), this court
relied on Medina in declining to apply the Mathews balancing test to a due process claim.
Like Medina, Heddrick addressed the procedures for evaluating a crimina defendant’s
competency to stand trial—an issue that is unique to the criminal context. 1d. at 903.

Here, Brousseau challenges the procedure for assessing awitness competency to
testify—an issue that may arisein acivil or criminal proceeding. Though the usefulness of
the Mathews test in resolving the due process question presented here may be debated,
Brousseau relies heavily on the test in his briefing, and the State has not argued for a
different test. Suppl. Opening Br. at 8-9 (citing Sate v. Maule, 112 Wn. App. 887, 51
P.3d 811, 77 P.3d 362 (2002)).

16
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(quoting Stone v. Prosser Consol. Sch. Dist. No. 116, 94 Wn. App. 73, 76, 971
P.2d 125 (1999)).

The interest to be protected is a criminal defendant’ s right to be free from a
conviction based on incompetent evidence. The challenged procedure is a pretrial
competency hearing in which the court heard the testimony of a defense
psychologist who had examined a child witness but declined to permit pretrial
examination of the child witness.

The “private interest” at stake, the defendant’ s liberty, is clearly significant.
However, factor (2) of the Mathews inquiry does not favor Brousseau. The risk of
an erroneous deprivation of liberty is minimal in the context of a pretrial
competency hearing. First, the bar for competency is low; with few exceptions, all
witnesses are presumed competent, including children. RCW 5.60.020, .050; CrR
6.12. Indeed, absent a challenge to competency, the trial court need not conduct a
competency hearing at all. Statev. C.M.B., 130 Wn. App. 841, 843, 125 P.3d 211
(2005). Infact, as noted earlier, in federal court a competency examination
regarding a child may be conducted only if the court determines, on the record,
that compelling reasons exist. 18 U.S.C. § 3509(c)(4).

More importantly, the consequence of finding a witness competent without
an examination of the witness at a pretria proceeding is that the witness will
testify at trial and be subject to cross examination. The witness' s testimony at trial

can cure an erroneous pretrial competency determination by shedding further light

17
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on the witness's competency or lack thereof. Thus, because we are concerned
with the risk of an erroneous conviction, we must consider Brousseau’ s procedural
due process claim in light of the entire trial, rather than confining our inquiry to
the pretrial proceedings.

Competency may be challenged at any time, including at trial. See 2
Torcia, supra, 8 360, at 443 (“The question of a child’ s competency as a witness
may be determined either from a preliminary examination or from his testimony
before the jury, or from both.”). Moreover, a criminal defendant may renew a
pretrial competency challenge at trial. A child found competent at one point in
time may become incompetent at trial, at which point, alitigant may raise an
objection based on the child’ s trial testimony, or the court may conduct a
competency determination sua sponte, if it becomes clear during trial that a
witness isincompetent. See C.M.B., 130 Wn. App. at 846. Furthermore, “[i]f the
court finds a witness competent to testify [in the absence of her testimony at a
pretrial hearing], but the witness's incompetency becomes apparent during
examination during trial, the testimony already given by the witness should be
stricken and the jury should be instructed to disregard it.” 5A Karl B. Tegland,
Washington Practice: Evidence Law and Practice 8 601.2, at 294 (5th ed. 2007).
Thus, a party challenging competency on the ground that the witness was not
subject to examination at a pretrial hearing has ample opportunity during trial to

correct a preliminary error.

18
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The determination of competency based on evidence other than direct
examination of the child witness does not pose an undue risk of an erroneous
deprivation of liberty when the ultimate question is whether competent testimony
Isgiven at trial and the child witness' s competency is subject to challenge
throughout the trial. Here, Brousseau had the right and the opportunity to renew a
chalenge to J.R.’s competency, and the trial court could have conducted a
competency hearing sua sponte after observing J.R. firsthand had it been
concerned with J.R.’s competency. See C.M.B., 130 Wn. App. at 846 (trial court
may initiate competency examination sua sponte). Neither occurred.

Factor (3) of the Mathews test also weighs against the Brousseau’ s position.
As noted, child witnesses, like al other witnesses, are presumed to be competent.
Requiring witnesses to testify in pretrial proceedingsin every case in which
competency is challenged places an unnecessary burden on those witnesses as well
as on State resources. Indeed, courts have recognized the power and the duty of
the judge “to protect witnesses from undue harassment or embarrassment” and to
move the action forward and keep it on track. Crosby, 462 F.2d at 1202.

According to one set of researchers addressing child testimony in abuse
cases,

[ T]estifying multiple times was associated with continued

distress. . .. Our findings indicate, however, that testifying once

does not, on average, lead to increased behavioral disturbance, at

least as reported by parents, whereas multiple testimony experiences

do. ... Inthe present study, testifying more than once was the
variable most highly associated with lack of improvement.
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2 John E.B. Myers, Evidence in Child Abuse and Neglect Cases § 6.2, at 6 n.17
(3d ed. 1997) (quoting Gail S. Goodman, Elizabeth Pyle Taub, David P.H. Jones,
Patricia England, Linda K. Port, Leslie Rudy & Lydia Prado, Testifying in
Criminal Court, 117 (1992)).

As noted, Brousseau' s “claim of error focuses on the procedure, not the
outcome of the hearing.” Suppl. Opening Br. at 5. Ultimately, Brousseau does not
contend, nor can he, that J.R. was incompetent, nor that she gave incompetent
evidence that tainted his conviction. While procedures certainly affect the
outcome of criminal trials, that is simply not the case with respect to a rule of
procedure requiring a child witness to testify and be examined at a pretrial
competency proceeding, because competency remains an issue throughout trial.
We thus reject Brousseau’ s argument that in every case, due process requires a

trial court to hear testimony before trial from a witness presumed to be

° The traditiona analysis for due process claimsin the criminal context yields the same
result as the Mathews balancing test. See Medina, 505 U.S. at 445 (state rule of crimina
procedure survives due process “ unless ‘it offends some principle of justice so rooted in
the traditions and conscience of our people as to be ranked as fundamental’”) (internd
guotations omitted) (quoting Patterson v. New York, 432 U.S. 197, 201-02, 97 S. Ct.
2319, 53 L. Ed. 2d. 281 (1977))). While a conviction resting on the testimony of an
incompetent witness may conflict with deeply rooted conceptions of justice, Brousseau
does not contend that J.R. was incompetent and that his conviction was tainted as a resullt.
Because Brousseau attacks only the procedures at the competency hearing, and because
he had an opportunity at trial to correct an erroneous competency determination, the trial
court’ s failure to examine J.R. at the pretrial hearing did not implicate hisright to afair
trial. See Medina, 505 U.S. at 445.

In concluding otherwise, the dissent errsin relying on historical procedures for
determining the competency of child witnesses. We held in our recent decision in SJ.W.
that child withesses are presumed competent to testify and that the defendant bears the
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competent.®

We next turn to the State' s argument that even if the trial court were
required to allow Brousseau to examine J.R., any error would be harmlessin this
case. Suppl. Br. of Resp't at 4. Assuming, as Brousseau argues, that a due
process violation occurred, any such violation took place at the pretrial stage and
thus did not infect the trial. Significantly, Brousseau has not argued that J.R. did
not in fact provide competent evidence. To the contrary, J.R.’stestimony at trial
corroborates the trial court’s conclusion that J.R. was indeed competent to testify
and thus, it cured any procedural error in the pretrial competency determination.

Other courts have similarly found no reversible error where achild’s
testimony at trial showed that the child was competent, notwithstanding any failure
to assess competency beforehand. E.g., People v. Salazar, 648 P.2d 157, 159
(Colo. App. 1981) (any error potentially committed by perfunctory examination of
children during competency proceeding was cured during trial when they
testified); Russell v. Sate, 540 N.E.2d 1222, 1225 (Ind. 1989) (trial court’s error
in failling to determine whether the child witness knew the difference between the
truth and alie during the competency proceeding was cured when at trial, during
extensive and challenging cross-examination, the child demonstrated that she knew

what a true statement was); Smith v. Sate, 100 Nev. 570, 573, 688 P.2d 326

burden to prove incompetency, thus altering the historical practice of requiring every child
witness to appear before the trial judge as a prerequisite for testifying at trial.
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(1984) (court reviewed voir dire examination of child and her testimony at trial
and concluded that competency determination would not be reversed); Sate v.
Beane, 146 N.C. App. 220, 231, 552 S.E.2d 193 (2001) (the defendant’s
opportunity to cross-examine the child witness at trial cured any prejudice he may
have suffered as a result of not being allowed to question the child witness during
a competency voir dire); State v. Lewis, 4 Ohio App. 3d 275, 277, 448 N.E.2d 487
(1982) (even if the determination of competency at a pretrial hearing was
somehow deficient, any error was cured by the child' s subsequent testimony at
trial).

Brousseau also claims that RCW 9A.44.120 requires a child to testify at the
child hearsay hearing before the child’' s hearsay statements may be admitted at
trial. RCW 9A.44.120 governs the admissibility of out-of-court statements made
by putative child victims of sexua abuse. The statute provides that the hearsay
statements of the child are admissible if, among other conditions, the child
“[t]estifies at the proceedings’ or “[i]s unavailable as awitness.” RCW
9A.44.120(2)(a), (b).

Brousseau argues that the word “ proceedings’ refersto the pretrial hearing
to determine whether the child declarant’s out-of-court statements bear sufficient
indicia of reliability for admission. In the absence of a showing of unavailability
pursuant to subsection (2)(b) of this statute, he contends that the trial court erred in

failing to hear testimony from J.R. at the child hearsay hearing.
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Today is not our first occasion to interpret RCW 9A.44.120. In Satev.
Rohrich, 132 Wn.2d 472, 481, 939 P.2d 697 (1997), we concluded that “*testifies,’
as used in RCW 9A.44.120(2)(a) means that the child takes the stand and
describes the acts of sexual contact alleged in the hearsay” statement. We
construed the statute in light of the Confrontation Clause of the Sixth Amendment
and the legidative intent to draft the statute to conform to the Confrontation
Clause. Id. at 476. Specifically, our interpretation rested on the general
requirement under the Confrontation Clause for “[l]ive testimony . . . before the
watchful eyesof thejury.” Id. at 477; see also In re Pers. Restraint of Grasso,
151 Wn.2d 1, 13, 84 P.3d 859 (2004) (“the right protected by the ‘testifies
requirement is fundamentally constitutional in nature™).

Thus, as we explained in Rohrich, subsection (2)(a) is concerned with
testimony at trial—the touchstone of the Confrontation Clause—not testimony at
the child hearsay hearing. See also People v. Juvenile Court, 937 P.2d 758 (Colo.
1997) (holding that Colorado statute nearly identical to RCW 9A.44.120 did not
require child to testify at the child hearsay hearing and was satisfied if child
declarant testified at trial). Our construction of the statute applies here because
once this court determines the meaning of a statute, that is what the statute has
meant since it was enacted. Bowman v. Sate, 162 Wn.2d 325, 335, 172 P.3d 681
(2007).

In sum, we conclude that RCW 9A.44.120 does not mandate that a child
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witness testify at a child hearsay hearing as a prerequisite to admitting those
statements at trial.

Finally, Brousseau claims that his attorney was ineffective in failing to
move to strike an unresponsive answer by Deputy Nichols referencing defense
counsel as appointed counsel. He says this remark implicated Brousseau’ s right to
counsel and “exacerbated the bolstering of J.R.’stestimony.” Appellant’s Br. at
22.

To prevail on aclaim of ineffective assistance of counsel, Brousseau must
show that “(1) defense counsel’ s representation was deficient, i.e., it fell below an
objective standard of reasonableness based on consideration of all the
circumstances; and (2) defense counsel’ s deficient representation prejudiced the
defendant, i.e., there is a reasonable probability that, except for counsel’s
unprofessional errors, the result of the proceeding would have been different.”
Sate v. McFarland, 127 Wn.2d 322, 334-35, 899 P.2d 1251 (1995) (citing Sate v.
Thomas, 109 Wn.2d 222, 225-26, 743 P.2d 816 (1987) (applying the two-pronged
test of Srickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d
674 (1984)).

Brousseau appears to argue that admitting child hearsay constitutes
“bolstering.” Relying on ER 80(d)(1), Brousseau appears to believe that child
hearsay statements may not be admitted at trial absent a claim of recent

fabrication. Asthe State points out, though, RCW 9A.44.120 concerns hearsay
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statements, while ER 801(d)(1) explicitly governs statements that are not hearsay.
Brousseau fails to demonstrate a defect in defense counsel’ s performance based
upon ER 801.

Brousseau also appears to argue that counsel was ineffective because he
failed to object to the school counselor’s comment asto J.R.’s credibility.
Appellant’s Br. at 21. Brousseau fails to identify the comment about which he
complains or point to its place in the record. Under RAP 10.3(a)(6) a party must
cite “references to relevant parts of the record” to obtain review. We declineto
search for the applicable portion of the record in support of his argument. Millsv.
Park, 67 Wn.2d 717, 721, 409 P.2d 646 (1966).1

CONCLUSION

We hold that under a rebuttable presumption that all witnesses are
competent to testify, due process does not require a child witness to testify at a
pretrial competency hearing in every case. Here, thetrial court did not abuse its
discretion in concluding that the child witness was competent on the basis of the
testimony of a child psychologist who examined the witness. Further, any error
arising from the court’ s refusal to examine the child witness at the competency
hearing was cured when the child gave competent testimony at trial. We aso hold

that RCW 9A.44.120(2)(a) does not require a child declarant to testify at a child

! Brousseau dso failsto point to the place in the record where the allegedly objectionable
statement by Deputy Nichols was made. As with the counselor’s statement, we decline to
search for the applicable portion of the record. In any event, Brousseau’' s main concern
with Deputy Nichols's statement isits “bolstering” effect, an argument we reject.
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hearsay hearing. Therefore, the trial court properly admitted J.R.’ s out-of-court
statements. Finally, we hold that defense counsel was not ineffective. We affirm
Brousseau’ s convictions.
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