
1 I recognize that QTIP means “qualified terminable interest property” and that “QTIP property” 
could be read as duplicating the word “property.”  However, the term “QTIP property” is a 
proper term to refer to the category of property at issue.  See, e.g., Boris I. Bittker & Lawrence 
Lokken, Federal Taxation of Income, Estates and Gifts ¶ 129.4 (Deductible Terminable Interests), 
1997 WL 440177, at *19, *20, *24 (2012).

In re Estate of Bracken v. Dep’t of Revenue 
 consol. w/In re Estate of Nelson v. Dep’t of Revenue

No. 84114-4
(consol. w/85075-5)

MADSEN, C.J. (concurring/dissenting)—The majority’s analysis in this case is 

incorrect and inadequate to decide when federal qualified terminable interest property 

(QTIP property1) is subject to state estate tax under the Washington Estate and Transfer 

Tax Act (the Act), Laws of 2005, chapter 516.  The majority invokes inapplicable 

principles expressed in cases from the 1930s and 1940s that are outdated in the present 

context.  These cases were decided long before the passage of the more recent federal 

statutes that govern taxability of QTIP property and are expressly incorporated into the 

Act.

The majority also misstates the theory that underlies taxation of QTIP property, 

maintaining that a “real” transfer of property is required for taxing an estate, that QTIP 

property does not actually pass to or from the surviving spouse, and that under federal

law the transfer on which taxation is based occurs on the death of the first spouse with 

deferred taxation occurring when the surviving spouse dies.



No. 84114-4
(consol. w/85075-5)

2

2 Estate and gift taxation may involve scenarios more complicated than presented here.  It is 
important to point out that the principles I address apply to a QTIP election by the first spouse’s 
personal representative and a life interest held by the surviving spouse in the property, with any 
remainder passing to the remainder beneficiaries on the surviving spouse’s death.  We are not, for 
example, concerned in this case with generation skipping transfers or “reverse QTIP elections.”
3 The surviving spouse in actuality obtains only a life interest in the property, but federal estate tax 
statutes employ the fiction that the entire property passes to the surviving spouse.
4 “According to the House Ways and Means Committee, in recommending enactment of § 
2056(b)(7): 

[The pre-1982] limitations on the nature of interests qualifying for the marital 
deduction should be liberalized to permit certain transfers of terminable interests to 
qualify for the marital deduction.  Under present [pre-1982] law, the marital 
deduction is available only with respect to property passing outright to the spouse 
or in specified forms which give the spouse control over the transferred property.  
Because the surviving spouse must be given control over the property, the 
decedent cannot insure that the spouse will subsequently pass the property to his 
children.  Because the maximum marital deduction is limited under present law to 
one-half of the decedent’s adjusted gross estate, a decedent may at least control 
disposition of one-half of his estate and still maximize current tax benefits.
However, unless certain interests which do not grant the spouse total control are 
eligible for the unlimited marital deduction, a decedent would be forced to choose 
between surrendering control of the entire estate to avoid imposition of estate tax 
at his death or reducing his tax benefits at his death to insure inheritance by the 
children.  The committee believes that the tax laws should be neutral and that tax 

This is not how federal law treats QTIP property, as both the relevant Internal 

Revenue Code sections and applicable case law explicitly show.2 Unlike the theory 

proposed by the majority, under federal law there are two relevant transfers where QTIP 

property is concerned.  The first transfer is the interspousal transfer that occurs when the 

first spouse dies and the entire QTIP property is deemed to pass to the surviving spouse, 

notwithstanding the fact that the surviving spouse in fact enjoys only a life interest.3 This 

transfer is not a taxable event because Congress expressly created the QTIP election so 

that when this interspousal transfer of property is made, the property is eligible for the 

marital deduction (despite the fact that terminable interest property is transferred).4
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consequences should not control an individual’s disposition of property. 
Accordingly, the committee believes that a deduction should be permitted for 
certain terminable interests.”

Bittker & Lokken, supra, at *17 (alterations in original) (quoting H.R. Rep. No. 201, 97th Cong., 
1st Sess., reprinted in 1981-2 CB 352, 377-78).
5 This is also a fictional transfer of the entire property.

Because it qualifies for the marital deduction, the value of the entire property is a 

deduction from the gross estate of the first spouse and the property is deemed to pass to 

the surviving spouse.  This is the whole point of the QTIP election authorized by 

Congress—to make the interspousal property transfer eligible for the marital deduction 

and therefore not taxed. “The Marital Deduction excludes from taxability in the estate of 

the first spouse to die those properties or interests in property used in calculating the 

gross estate that pass from the decedent to the Surviving Spouse.”  Estate of Clayton v. 

Comm’r, 976 F.2d 1486, 1500 (5th Cir. 1992) (emphasis added) (citation omitted).

When the surviving spouse dies, a second transfer of the entire property is deemed 

to occur—the transfer of the property from the surviving spouse to the third party 

remainder beneficiaries.5 This transfer of the marital property from the surviving spouse

is taxed under the federal estate tax laws, as the relevant statutes and case law show.

It is unclear why the majority believes that it is the first transfer that is the taxable 

event, but it may be that the majority’s theory involves both a carry-over of pre-QTIP law 

and a misreading of 26 U.S.C. § 2044(c), the Internal Revenue Code provision that

unequivocally establishes the second transfer is the taxable transfer of the QTIP property 

under the federal estate tax laws.  In any event, the majority’s analysis does not accord 
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6 For simplicity’s sake and unless otherwise noted, I will refer to a couple consisting of the “first 
spouse” (who died first and whose personal representative made the QTIP property election) and 
the “surviving spouse.”  I assume, for purposes of the analysis, that the QTIP property is passed 
on the death of the surviving spouse, i.e., that there is still a remainder available on that spouse’s 
death that passes to the remainder beneficiaries.

with federal law.  Under the Act, however, federal law must be given effect.

Because the majority is wrong about the federal law incorporated in our state Act, 

the majority is incorrect about how state law should be construed in the two cases before 

us.  The central question is whether federal QTIP property must be included in the estates 

of surviving spouses who die while the Act is in effect and the federal QTIP elections 

were made by their predeceased spouses’ personal representatives before the Act was 

enacted.  The question arises because on its face the definition of “taxable estate” in the 

Act seems to require that the state taxable estate include property for which a federal 

QTIP election was made prior to the Act, i.e., delayed state taxation of federal QTIP 

property, for which no state deduction was ever available.

Unfortunately, mischaracterizing the relevant “transfer” that gives rise to the 

federal estate tax starts the majority down the wrong road and results in an analysis that 

fails to provide a sufficient basis for deciding what QTIP property should be included in 

the estate of the surviving spouse.6  The question can, however, be resolved under our 

usual rules for construing statutes.  The court should focus on the Act’s provisions that 

govern the matter of what property must be included in the surviving spouse’s estate.  

Although initially there seems to be ambiguity on this question, it is resolvable when all 

of the Act’s provisions are considered together and harmonized, giving effect to the 
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legislature’s incorporation of federal law, the legislature’s obvious intent to provide for a 

QTIP election, and its specific delegation of authority to the Department of Revenue 

(department) to fill in the interstices of the law.  This approach leads to the conclusion 

that under the law applying in these two cases, the property for which the federal QTIP 

elections were made prior to the effective date of the Act is not included in the surviving 

spouses’ Washington estates.

I start with the statutory analysis that the court should apply to resolve these 

consolidated cases and then explain in more detail why the majority’s discussion of the 

taxable transfer is deeply flawed, is flatly contradicted by the federal statutes that are 

incorporated in the Act as well as the provisions of the Act themselves, and fails to 

adequately resolve the issues raised.

Analysis

QTIP Property that Must Be Included in the Estates

Before the Act existed, William Nelson and John Bracken died and their personal 

representatives made elections on their estates’ federal estate tax returns to place property 

in QTIP trusts.  The question in these cases is whether this property must be included in 

the state taxable estates (Estates) of their surviving wives, Barbara Nelson and Sharon 

Bracken, who died after the Act was effective.

This question arises because (1) prior to enactment of the Act there were no 

provisions for a separate Washington QTIP election (the state estate tax was then a 
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“pickup” tax and did not involve any QTIP elections), (2) the Act says that Washington 

taxable estate is the same as federal taxable estate (with modifications not relevant here), 

and (3) federal taxable estate of the surviving spouses begins with the federal gross estate 

that includes the QTIP property that was the subject of the first spouses’ personal 

representatives’ federal QTIP elections.  Simply put, on the face of it the Act seems to say 

that in the present cases the Washington taxable estates must include the federal QTIP 

property notwithstanding the fact that no QTIP election of any kind was ever made for 

Washington estate tax purposes.

A court’s goal in construing a statute is to determine the legislature’s intent by 

giving effect to the plain meaning of the statute, which may be gleaned from what the 

legislature has said both in the statute at issue and in related statutes.  Flight Options, 

LLC v. Dep’t of Revenue, 172 Wn.2d 487, 500, 259 P.3d 234 (2011); Dep’t of Ecology v. 

Campbell & Gwinn, LLC, 146 Wn.2d 1, 11-12, 43 P.3d 4 (2002). The court considers 

the ordinary meaning of words, statutory definitions where provided, the context of the 

statute in which a provision is found, related provisions, and the statutory scheme as a 

whole.  Bank of Am., N.A. v. Owens, 173 Wn.2d 40, 53, 266 P.3d 211 (2011). An 

attempt will be made to harmonize provisions that appear to be contradictory.  Id.

The 2005 Act established a stand-alone tax in response to this court’s invalidation 

of 2001 estate tax legislation, and to a large extent the Act ties state estate taxation to 

federal law.  Laws of 2005, ch. 516; see Estate of Hemphill v. Dep’t of Revenue, 153 
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7 Indeed, there was no valid estate tax law in this state to continue since there was no state estate 
tax from the time Hemphill was decided until the effective date of the Act on May 17, 2005, 
Laws of 2005, ch. 516, § 22.

Wn.2d 544, 105 P.3d 391 (2005); RCW 83.100.020(3)-(5), (7), (11)-(14); former RCW 

83.100.030 (1988); RCW 83.100.040(3).  The earlier state law was invalidated because it 

was contrary to legislative intent of the voters when they passed an initiative establishing 

the state estate tax as a pickup tax tied to current federal law.  Hemphill, 153 Wn.2d at 

550-51.  The Act is not simply a continuation of prior law.7 The legislature recognized 

that it was creating “a stand-alone state estate tax,” something that had not previously 

existed in Washington.  Laws of 2005, ch. 516, § 1. The Act relies heavily on federal law 

but “incorporates only those provisions of the internal revenue code as amended or 

renumbered as of January 1, 2005, that do not conflict with the provisions of” the Act.  

RCW 83.100.040(3).

Laws of 2005, chapter 516, section 20, states the Act “applies prospectively only 

and not retroactively” and then says “[s]ections 2 through 17 [the substantive provisions] 

of this act apply only to estates of decedents dying on or after the effective date of this 

section.”  Thus, as in these cases, when the surviving spouse dies after the effective date 

of the Act, the Act applies to taxation of the surviving spouse’s estate.

RCW 83.100.040 provides the tax rate for the estate tax and directs that the tax is 

to be imposed on “every transfer of property located in Washington,” as well as on a 

Washington decedent’s estate located out of state, but the latter is taxed at a fractional 

rate.  The “‘Washington taxable estate’” is defined in RCW 83.100.020(13) as “the 
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8 The Internal Revenue Code sections cited in this opinion are found in Title 26 of the United 
States Code.  Thus, for example, I.R.C. § 2001 is 26 U.S.C. § 2001.
9 Statutes specify amounts that are subtracted from the gross estate to arrive at the taxable estate 
of a citizen or resident: I.R.C. § 2053 (includes specified expenses and indebtedness); § 2054 
(uninsured casualty losses); § 2055 (transfers for public, charitable, and religious uses); § 2056 
(marital deduction); § 2056A (qualified domestic trust); § 2057 (family owned business interests); 
§ 2058 (state death taxes).

federal taxable estate” less a fixed amount and less any deduction for certain qualifying 

farm land under RCW 83.100.046.  RCW 83.100.020(14) defines “‘Federal taxable 

estate’” to mean “the taxable estate as determined under chapter 11 of the Internal 

Revenue Code” with modifications not relevant here.

Chapter 11 of the Internal Revenue Code8 contains numerous statutes that direct 

what must be included in gross estate, how to determine the value of the different types of 

property included in the gross estate, how to adjust for gifts in contemplation of death, 

and what may be deducted to reach the taxable estate. I.R.C. §§ 2031-2058.9  Then, 

I.R.C. § 2001(a) imposes a tax “on the transfer of the taxable estate of every decedent

who is a citizen or resident of the United States.”

I.R.C. § 2044 mandates inclusion of the federal QTIP property in the taxable estate 

of the surviving spouse.  Subsections (a) and (b)(1)(A) state that a decedent’s gross estate 

must include QTIP property in which the decedent had a life interest, and subsection (c) 

provides that this QTIP property “shall be treated as property passing from the decedent,” 

i.e., from the surviving spouse who had the life estate.  This statute plainly calls for 

including QTIP property in the gross estate of the decedent who, for purposes of this 

statute, is clearly the surviving spouse—the individual from whom the property is deemed 



No. 84114-4
(consol. w/85075-5)

9

1 As explained in the second part of this opinion, federal case law holds and secondary authority 
consistently explains that under I.R.C. § 2044 the QTIP property is taxable as a transfer from the 
surviving spouse.  This “fictional” transfer is, among other things, a necessary occurrence for 
estate taxation of the property as part of the surviving spouse’s estate as I.R.C. § 2001 provides 
and as is necessary for estate taxation.

to pass.1

The incorporation of the federal definition of taxable estate as the starting place 

for determining the Washington taxable estate means that the legislature could and did 

rely on the extensive and exhaustive detailed federal statutory scheme that contains the 

directions for what to include in the gross estate (covering a wide range of property kinds, 

including QTIP property, as explained) and how to value it, and what to subtract in the 

way of authorized exemptions and deductions, such as for specified expenses, 

indebtedness, charitable transfers, and so on.  See I.R.C. §§ 2031-2058 (lengthy, detailed 

statutes); WAC 458-57-115(2)(b), (c) (2006); see also RCW 83.100.040(3) (explicitly 

mentioning the parallel nature of much of state estate taxation law to federal law).  By 

starting with federal taxable estate, the legislature avoided having to duplicate 

congressional effort involved in explaining all the possible inclusions, exemptions, and 

deductions necessary to reach the taxable estate, and also helped to avoid the 

complication and confusion that a different set of state rules might create.

The Act authorizes a Washington QTIP election.  Provided that the federal taxable 

estate is determined on the federal return by making an election to treat property as QTIP 

property or that no federal estate tax return must be filed, “the department may provide by 

rule for a separate election on the Washington return” for a QTIP election.  RCW 
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83.100.047(1); see also RCW 83.100.200 (“[t]he department shall adopt such rules as 

may be necessary to carry into effect the provisions of this chapter”; “[t]he rules shall 

have the same force and effect as if specifically set forth in this chapter, unless declared 

invalid by a judgment of a court of record not appealed from”).  This state QTIP election 

is “for the purpose of determining the amount of tax due under this chapter.”  RCW 

83.100.047(1).

Thus, the Act says that the calculation of the surviving spouse’s taxable estate 

begins with the federal taxable estate, which necessarily includes property for which the 

first spouse made a federal QTIP election.  The Act also authorizes a state QTIP election 

but does not explicitly state how this election is to be considered when determining the 

taxable estate of the surviving spouse.  In fact, the definition of taxable estate does not 

mention a state QTIP election at all.

But in authorizing a state QTIP election, the legislature obviously meant for the 

value of property for which a state QTIP election was made to be deducted from the first 

spouse’s estate “for the purpose of determining the determining the amount” of state 

estate tax due, RCW 83.100.047(1), and it necessarily follows that this property must be 

included in the surviving spouse’s state estate. That is, under the state estate tax scheme, 

if the representative of the first spouse to die made a state QTIP election under chapter

83.100 RCW, then the property for which the election was made must be included in the 

gross state estate of the surviving spouse. This is because the purpose of a QTIP election 
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11 This is an important distinction.  Taxation of QTIP property does not involve any taxable event 
when the first spouse dies or later payment of a “deferred tax” when the surviving spouse dies.  
Rather, the entire QTIP property is deemed to transfer to and from the surviving spouse, and the 
latter is the fictional transfer upon the death of the surviving spouse that is the taxable event.  The 
majority seems to misunderstand my position on transfers.  I address the matter in the second part 
of this opinion.

is to defer taxing property until the time the surviving spouse dies, thus allowing for the 

first spouse’s estate to be used by the surviving spouse without reduction by estate taxes

and then allowing the remainder to pass to a third party (or parties). (Taxation of the

QTIP property is deferred; there is no tax that is deferred, nor is there a taxable event 

when the QTIP election is made.11)  This is the way that the QTIP election works under 

federal law and because federal law is incorporated into our state act, the state QTIP 

election and estate taxation work the same way.

The difficulty in construing the terms of the state statutes becomes apparent, 

however, when one considers how the provisions of the Act apply when a state QTIP 

election is made, bearing in mind that under the terms of the Act, the same property can 

be the subject of both federal and state QTIP elections.  Under RCW 83.100.020(13) and 

(14) the Washington taxable estate is defined as the federal taxable estate (less certain 

amounts not bearing on the present discussion).  The federal taxable estate of a surviving 

spouse must include property that was the subject of the federal QTIP election when the 

first spouse died, i.e., this property is subject to federal estate tax upon the surviving 

spouse’s death.

Of course, a state QTIP election does not pertain to the federal estate tax return 
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and so would not be reflected in the federal taxable estate.  But if a state QTIP election 

was made by the first spouse’s personal representative and no federal election was made, 

some adjustment must be made with regard to the state QTIP property to assure that the 

deferral of state estate taxation upon the first spouse’s death does not lead to escape from 

state estate taxation upon the surviving spouse’s death.

Moreover, if the same property is subject to federal and state QTIP elections, it 

would be nonsensical to think of including the property value twice in the state 

calculation—once as part of “federal taxable estate” and then again as state QTIP 

property that must be included in the surviving spouse’s estate. The property would be 

twice included in the taxable estate. Likewise, if a state election is made for only a 

fraction of the federal QTIP property, including both would also result in potential double 

taxation of the state QTIP property.

All of these scenarios would arise if the Act’s provisions, and only the Act’s 

provisions, are given full effect.  But given the legislature’s authorization for a state QTIP 

election, it is a certainty that the legislature did not intend for “federal taxable estate” (as 

modified in RCW 83.100.020(13), (14)) to be the final amount to be used to calculate the 

state estate tax once when a state QTIP election is available.

The legislature delegated to the department the authority necessary to fill in the 

interstices of the law.  See Diversified Inv. P’ship v. Dep’t of Soc. & Health Servs., 113 

Wn.2d 19, 25, 775 P.2d 947 (1989); see also Wash. Pub. Ports Ass’n v. Dep’t of 
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12 The majority unfortunately alters my position significantly in its summary.  Majority at 25-27.  
The Act’s provisions alone are incomplete on the matter of state QTIP elections and taxation, as I 
believe I make abundantly clear.  We would be hard-pressed to guess how the Act is to apply in 
the absence of either additional legislation or the promulgation of the department’s administrative 
rules.  The state law regarding state QTIP elections is simply not set out completely in the Act.  
Instead, authority was delegated to the department to supplement the Act by rule.  The basic 
problem that ensued was that the department selectively chose which subsections of the rules it 
had promulgated that it would elect to apply.  But nothing in either the Act or the rules 
themselves supported the way in which the department decided to interpret and apply its own 
rules.  In short, the department failed to implement its own rules as written.

The majority also seems to think my discussion of the Act shows that I believe it permits 
retroactive taxation.  Id. at 26-27.  This is simply untrue, and a careful reading of my opinion 
shows that the contrary is true.

Revenue, 148 Wn.2d 637, 646, 62 P.3d 462 (2003) (an administrative agency can 

promulgate rules that fill in gaps in legislation if necessary to effectuate a general 

statutory scheme).  Pursuant to this authority, the department promulgated two rules that 

implement chapter 83.100 RCW.  Each rule explains how the Washington taxable estate 

is to be determined when QTIP property is involved, WAC 458-57-105 (2006), WAC 458-

57-115 (2006). There is no challenge to the validity of these rules.12

The department’s rules mirror the definition of taxable estate from RCW 

83.100.020(13) and (14) and then explain how to account for any federal and state QTIP 

elections that the decedent’s personal representative made and how to account for QTIP 

elections made by the predeceased spouse (the first spouse).  The Washington QTIP 

election can be a larger or smaller percentage election than made on the federal estate tax 

return or a fractional election.  WAC 458-57-115(2)(c)(iii)(A) (2006).  This choice 

enables the personal representative “to reduce Washington estate liability while making 

full use of the federal unified credit.”  Id.  The state estate tax is a tax on “the transfer of 
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13 The second rule, WAC 458-57-105 (2006), explains the nature of estate tax and provides 
definitions.  Subsection (q) directs that “Washington taxable estate” is to be determined in the 
same way as WAC 458-57-115(2)(d) (2006):

(q) “Washington taxable estate” means the “federal taxable estate”:
(i) Less one million five hundred thousand dollars for decedents dying 

before January 1, 2006, or two million dollars for decedents dying on or after 
January 1, 2006;

(ii) Less the amount of any deduction allowed under RCW 83.100.046 as a 
farm deduction;

(iii) Less the amount of the Washington qualified terminable interest 
property (QTIP) election made under RCW 83.100.047;

(iv) Plus any amount deducted from the federal estate pursuant to IRC § 

the entire taxable estate.”  WAC 458-57-105(2); see RCW 83.100.040(1).

The two rules also contain provisions for determining the Washington taxable 

estate.  The rules provide the same instructions for determining the Washington taxable 

estate:

(d) Washington taxable estate. The estate tax is imposed on the 
“Washington taxable estate.” The “Washington taxable estate” means the 
“federal taxable estate”:

(i) Less one million five hundred thousand dollars for decedents 
dying before January 1, 2006, or two million dollars for decedents dying on 
or after January 1, 2006;

(ii) Less the amount of any deduction allowed under RCW 
83.100.046 as a farm deduction; 

(iii) Less the amount of the Washington qualified terminable interest 
property (QTIP) election made under RCW 83.100.047;

(iv) Plus any amount deducted from the federal estate pursuant to 
IRC § 2056(b)(7) (the federal QTIP election);

(v) Plus the value of any trust (or portion of a trust) of which the 
decedent was income beneficiary and for which a Washington QTIP 
election was previously made pursuant to RCW 83.100.047; and

(vi) Less any amount included in the federal taxable estate pursuant 
to IRC § 2044 (inclusion of amounts for which a federal QTIP election was 
previously made).

WAC 458-57-115(2)(d) (2006).13  Barbara Nelson and Sharon Bracken are, of course, the 
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2056(b)(7) (the federal QTIP election);
(v) Plus the value of any trust (or portion of a trust) of which the decedent 

was income beneficiary and for which a Washington QTIP election was previously 
made pursuant to RCW 83.100.047; and

(vi) Less any amount included in the federal taxable estate pursuant to IRC 
§ 2044 (inclusion of amounts for which a federal QTIP election was previously 
made).

WAC 458-57-105(3)(q) (2006).

“decedents” within the coverage of these rules.

Taken all together and giving effect to all of the provisions yields the following:  

The rule provides for removal of the effect of any federal QTIP elections, whether 

currently made by this decedent or made by a predeceased spouse.  Id. §§ (iv), (vi). This 

means that the state estate tax is computed wholly without regard to any federal QTIP 

election. The rule also deducts from the taxable estate any current state QTIP election 

made by this decedent.  Id. § (iii). This has the effect of effectuating a state marital 

deduction for a current state QTIP election.  Finally, the rule provides that the value of 

state QTIP property for which a state QTIP election was made by the predeceased spouse 

is to be added to the taxable estate.  Id. § (v). This has the effect of subjecting the state 

QTIP property to taxation upon the death of the surviving spouse.

Thus, as is true for federal law and a federal QTIP election, when all of their 

provisions directing how to compute taxable estate are applied to the Estates, the 2006 

rules provide that a state QTIP election by a deceased spouse’s personal representative 

has the effect of qualifying the property for a marital deduction from the first spouse’s 

estate.  The rules also provide for inclusion of the value of this entire property in the state 
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estate of the surviving spouse. Any federal QTIP elections are removed from the 

calculations for both the first spouse to die and the surviving spouse.

But although no party challenges the validity of these rules, the department gives 

the rules a very different interpretation.  Rather than applying all of the rule’s provisions 

to the Estates, the department argues that the adjustments to taxable estate set out in the 

rules apply only if a state QTIP election is made, and then only some of the rules’

subsections apply.  Under the department’s interpretation of the rules, which of the 

provisions in the rules are to apply depends upon whether the decedent is the first spouse 

to die or the surviving spouse.  If the estate is that of the first spouse, then, the department 

says, the Washington taxable estate means the federal taxable estate less the amount of 

the Washington QTIP election and plus the amount of the federal QTIP election.  WAC 

458-57-105(3)(q)(iii), (iv); WAC-57-115(2)(d)(iii), (iv).  This, the department says 

replaces the federal QTIP election with the Washington election.  The department then 

urges that WAC 458-57-105(3)(q)(v) and (vi) and WAC 458-57-115(2)(d)(v) and (vi) set 

out the adjustments necessary to replace the federal QTIP with the Washington QTIP for 

the second spouse to die, the surviving spouse.  

The department’s interpretation means that the surviving spouse cannot subtract 

the amount of the predeceased spouse’s federal QTIP election unless a state election was 

also made.  According to the department, since no state QTIP election could be made 

prior to the Act’s effective date (and the implementation of QTIP rules by the 
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14 The department maintains that WAC 458-57-115(2)(c)(iii)(B) supports its reading of the rules.  
This section states in full:

Section 2056 (b)(7) of the IRC states that a QTIP election is irrevocable once 
made. Section 2044 states that the value of any property for which a deduction 
was allowed under section 2056 (b)(7) must be included in the gross estate of the 
recipient.  Similarly, a QTIP election made on the Washington return is 
irrevocable, and a surviving spouse who receives property for which a Washington 
QTIP election was made must include the value of the remaining property in his or 
her gross estate for Washington estate tax purposes.  If the value of property for 
which a federal QTIP election was made is different, this value is not includible in 
the surviving spouse's gross estate for Washington estate tax purposes; instead, the 

department), the Estates here are not entitled to remove the federal QTIP property from 

the calculation of Washington taxable estate.

The primary problem with the department’s interpretation of its rules is that 

nothing in the rules supports the department’s arguments.  Both rules plainly start with 

“federal taxable estate” and then list adjustments to that amount. Neither rule indicates in 

any way that the directions for calculating the Washington taxable estate apply only if a 

state QTIP election is made. Nothing in the rules indicates that some of the adjustments

only apply to the first spouse to die and others only apply to a surviving spouse.

The rules also list other amounts to be subtracted, first for a standard amount 

deductible by any estate and second for a qualifying farm deduction, if any.  WAC 458-

57-105(3)(q)(i), (ii); WAC 458-57-115(2)(d)(i), (ii).  Then the rules list the adjustments

with respect to QTIP property. There are no distinctions made in any of the language that 

suggest that, unlike the first two adjustments, the latter four are not equally available to 

all estates.  The plain language of subsections (q) and (d) of the rules do not support the 

department’s interpretation.14
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value of property for which a Washington QTIP
election was made is includible.

The department argues this subsection supports its interpretation of the rules.  However, the 
subsection says that any remaining value of the state QTIP property “must be included” in the 
surviving spouse’s estate, but it does not similarly state that any federal QTIP amount “must” be 
included under any circumstances.  It clarifies that if both elections were made and are different, 
then the state amount is the correct amount to include.  Arguably, this clarification is unnecessary 
if the federal amount is always removed, but it appears the purpose of this section is not to tell 
how to make the calculation of Washington taxable estate, but rather to explain the similarities 
between federal and state law while explaining that if both elections are made, and are different, 
only the Washington QTIP election “must” be included in the surviving spouse’s estate.

The department contends, however, that applying all of the rules’ possible 

subtractions from federal taxable estate is inconsistent with the purpose of the Act to 

allow for a state QTIP election.  When the department promulgated rules in accord with 

the authorization for a separate state QTIP election, it effectively replaced any federal 

QTIP election on the state estate tax return with a “separate” Washington QTIP election.  

This Washington QTIP law is generally applicable law—not law that is sometimes in 

effect and sometimes not.  As the Estates argue, once a state QTIP law was implemented, 

federal QTIP property elections do not affect taxability of a Washington estate under the 

2006 rules.

This does not mean that the law cannot be changed.  But all of the adjustments in 

the 2006 rules are part of the law that applied at the time the surviving spouses in these 

cases died.

Giving effect to the department’s implementation of a state QTIP election as 

defined by its 2006 rules harmonizes the statutes and effectuates the legislature’s stated 

intent to allow a “separate election on the Washington return.”  RCW 83.100.047(1).  
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Because the state QTIP property is part of the marital deduction from the first spouse’s 

estate, thus escaping taxation at the time of the death of the first spouse to die and 

requiring inclusion of the QTIP property in the estate of the surviving spouse, only the 

state QTIP property is to be included in the surviving spouse’s estate.

The statutory provision requiring the calculation of the estate to begin with the 

federal taxable estate is still given effect.  As mentioned, beginning with the federal 

taxable estate greatly simplifies state law and the determination of taxable estate by 

taking advantage of all the federal legislation on the subject (e.g., how to calculate gross 

estate, what property must be included and how it is to be valued, what exemptions and 

deductions can be used).  A very great deal more is involved with beginning with federal 

taxable estate than just the taxing of federal QTIP property.  The state law must be 

construed, however, to remove the effect of the prior federal QTIP election from the 

Washington determination of the state estate.  This is what the 2006 WACs did.  They 

effectuated the direction to implement a state QTIP election and conform it to the Act’s 

provisions.

Once a statute’s provisions are construed, they always mean the same thing. The 

same is true of the agency rules promulgated pursuant to a delegation of legislative 

authority.  Cf. Overlake Hosp. Ass’n v. Dep’t of Health, 170 Wn.2d 43, 51-52, 239 P.3d 

1095 (2010) (rules of statutory construction apply to administrative rules). If the first 

spouse died before the Act was effective, therefore, the same analysis under the Act and 
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supplementing agency rules must apply as applies when the first spouse died after the 

Act’s effective date.  No federal QTIP election made on a federal return prior to the Act 

is a “separate election on the Washington return” as contemplated in RCW 

83.100.047(1), and therefore, and to provide a consistent construction of the Act and the 

rules, no federal QTIP property should be included in the surviving spouse’s Washington 

estate.

Moreover, including federal QTIP property in the Washington estate can result in 

unequal treatment of comparably situated surviving spouses’ estates and in absurd results.  

In construing statutory provisions, a court construes them to effect their purpose and to 

avoid unlikely or absurd results.  Thompson v. Hanson, 168 Wn.2d 738, 750, 239 P.3d 

537 (2009).

First, imagine two couples.  The first spouse of the first couple dies a month 

before the Act is effective, and the personal representative makes a $10 million QTIP 

property election on the federal estate tax return with, of course, no possible Washington 

election because there was no state estate tax act in effect at that point.  The first spouse 

of the second couple dies a month after the Act is effective and makes a $10 million 

federal QTIP property election and a $1 million state QTIP election.  Imagine the 

surviving spouses die two months after the Act is effective and therefore the Act applies 

to their estates, and imagine neither surviving spouse has made an inter vivos disposition 

of the QTIP property.
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15 I specifically do not consider whether such a result may nonetheless be a constitutional result.  
Obviously, whenever tax laws are changed they affect different taxpayers differently before and 
after the effective date of the changes.  But nothing in the law as supplemented by the 2006 rules 
indicates legislative intent favoring results such as the ones I hypothesize.

If the federal QTIP property must be included in the first situation, the state estate 

of the surviving spouse includes $10 million in property subject to state estate taxation.  

In the second instance, however, because a Washington QTIP election was made as a 

“separate election on the Washington return” by the first spouse, which must be included 

in the second estate, only the $1 million state QTIP property would be included in the 

state estate of the surviving spouse.  The unequal treatment is obvious, and unlikely to be 

the intended result of the Act’s provisions.15

Second, imagine a couple living in Nevada where the personal representative of 

the first spouse to die makes a QTIP election on the federal estate tax return in 2002, 

placing nearly all of the couple’s considerable assets into a QTIP trust.  No Washington 

estate tax is implicated at all, in any way.  The trustee is a Nevada resident and holds the 

cash and securities constituting the trust assets.  In 2004, the surviving spouse moves to 

Washington, to be cared for by a relative, and dies in 2007 after the Act’s 2005 

enactment.  If the federal QTIP election means that the QTIP property must be included 

in the surviving spouse’s Washington estate, then all of the QTIP assets would be subject 

to state estate taxes, even though there never could have been any Washington estate tax 

on the first spouse’s estate in the absence of the QTIP election and so no deferral of state 

estate taxes by virtue of the QTIP election.
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This also appears to be a strained result under the law existing when the surviving 

spouses died and does not appear to reflect the purposes of the state QTIP election and 

the legislature’s plain intent to provide a stand-alone act that allows a separate 

Washington state QTIP election on the Washington estate tax return.

The same kind of result ensues when both spouses are Washington residents at all 

times.  A federal QTIP election prior to the Act does not allow a state marital deduction 

and deferral of state estate taxation of the property upon the first spouse’s death, and it is 

absurd to conclude that the federal QTIP property should be included in the surviving 

spouse’s estate to enable imposition of a state tax where there was no deferral of state 

estate taxation on any QTIP property.

I would hold that construing the provisions of the Act as a whole and as 

supplemented by the 2006 rules leads to the conclusion that only Washington QTIP 

property is to be included in the Washington taxable estate of the surviving spouse and 

the federal QTIP property, if any is included in the federal taxable estate, must be 

subtracted from a Washington taxable estate regardless of when the federal QTIP election 

was made. The 2006 regulations on their face and according to their plain language 

effectuate the obvious purpose of the legislature’s determination to allow a state QTIP 

election:  the surviving spouses’ estates are not subject to state estate taxation on federal 

estate QTIP elections that did not benefit the first spouses’ estates on any state estate tax 

returns by allowing a state marital deduction when the first spouses died.
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16 Actually, this spouse’s personal representative makes the election.

The Estates properly excluded the federal QTIP property when computing their 

state taxable estates.  I add, however, that the Act’s provisions are subject to amendment

if the legislature wishes a different approach.  The only bar, of course, is that to be 

enforceable any modifications of the statutes would have to be constitutional as is always 

true of legislative enactments.  I do not believe, though, that the present cases require 

reaching the constitutional claims of the Estates.

“Transfer”

The majority incorrectly proceeds on a theory that only one transfer of QTIP 

property ever occurs that is relevant to taxation, i.e., the transfer from the first spouse 

when the QTIP election is made. Under the majority’s theory, this “transfer is taxed at a 

later time when there is no transfer, by virtue of the deferral election.”  Majority at 17.  

The majority states that “[a]s with federal law and regulation,” the “Washington 

regulations provide that if a QTIP election is made the surviving spouse ‘must include the 

value’” of QTIP property in the surviving spouse’s state estate “even though the surviving 

spouse makes no transfer.”  Id. at 10 (quoting WAC 458-57-115(2)(c)(iii)(B) (2006)).  

The majority declares that the transfer of QTIP property is made by the electing spouse 

and not the surviving spouse: “[t]ransferred by the [e]lecting [s]pouse”,16 and “[n]ot the 

[s]urviving [s]pouse.”  Id. at 17.

In short, the majority thinks that the taxable transfers in these cases occurred on 

the husbands’ deaths prior to the effective date of the new Washington estate Act.  The 
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majority believes that any state taxation of federal QTIP property in the wives’ estates 

when they died after the Act became effective would be an improper retrospective 

application of the Act.

The majority’s theory is absolutely incorrect and appears to result from a 

misreading of the applicable federal statutes.  The federal statutes apply because the Act 

“incorporates . . . those provisions of the internal revenue code as amended or 

renumbered as of January 1, 2005, that do not conflict with the provisions of this 

chapter.”  RCW 83.100.040(3). RCW 83.100.040(1) provides for an estate tax on “every 

transfer of property located in Washington.”  “Transfer” is a defined term under our state 

Act and “means ‘transfer’ as used in section 2001 of the Internal Revenue Code.”  RCW 

83.100.020(11).

Thus, we must turn to federal law on the question of taxable transfers.

This federal law is unequivocal.  I.R.C. § 2056 addresses “taxable estates” and 

describes the effect of bequests to surviving spouses and related matters.  It describes the 

allowance for the marital deduction, § 2056(a), declaring in relevant part that “the value 

of the taxable estate” is to “be determined by deducting from the value of the gross estate 

an amount equal in value to the value of any interest in property” passing “from the 

decedent to his surviving spouse.”  One of the types of property qualifying for the marital 

deduction is “‘qualified terminable interest property,’” i.e., QTIP property, which is 

property—“which passes from the decedent” and “in which the surviving spouse as a 



No. 84114-4
(consol. w/85075-5)

25

17 The statute states:  “The value of the gross estate shall include the value of any property to 
which this section applies in which the decedent had a qualifying interest for life” where “a 
deduction was allowed with respect to the transfer of such property to the decedent” pursuant to 
“section 2056 by reason of subsection (b)(7).”  I.R.C. § 2044(a), (b)(1)(A) (emphasis added).  
The statute refers to “decedent” to mean the surviving spouse, i.e., the “decedent” is the 
individual who has had the “qualifying income interest for life.”

qualifying interest for life.”  I.R.C. § 2056(b)(7)(B)(i)(I), (II).

In this statute the reference to “decedent” is to the first spouse to die whose 

personal representative is making a QTIP election, and “surviving spouse” is the 

decedent’s husband or wife.  I.R.C. § 2056 concerns the transfer of QTIP property that is 

deemed to pass the entire property to the surviving spouse, although actually the 

surviving spouse receives only a life interest.  Thus, I.R.C. § 2056 describes the necessary 

fictional interspousal transfer of the entire property from the first spouse who dies to his 

or her surviving spouse.  Without this transfer, the property could not qualify for the 

marital deduction—which requires the transfer of property to one’s surviving spouse.

I.R.C. § 2044 is the federal statute describing the second necessary transfer.  The 

majority appears to misread this statute or fails to give it effect.  I.R.C. § 2044(a) and (b) 

state that QTIP property must be included in the surviving spouse’s gross estate.17 The 

statute requires inclusion of the property in the surviving spouse’s estate because this 

property qualified for the marital deduction from the gross estate of the first spouse to die 

by virtue of qualifying as QTIP property transferred to the surviving spouse.

The next part of I.R.C. § 2044 says that “property includible in the gross estate of 

the decedent under subsection (a) shall be treated as property passing from the decedent.”  
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I.R.C. § 2044(c) (emphasis added).  The “decedent” referred to is still the surviving

spouse who had the life interest and who must include the QTIP property in gross income 

of his or her estate. This is the second necessary fictional transfer, and this transfer is the 

one that results in the QTIP property being subject to estate taxes.

In short, I.R.C. § 2056 concerns the marital deduction for QTIP property, and the 

“deemed” transfer of the entire property to the surviving spouse, and I.R.C. § 2044

concerns the “deemed” transfer of the entire property from the surviving spouse.

The first transfer is a transfer between spouses.  Most interspousal transfers, 

including those involving QTIP property, qualify for the marital deduction.  Because of 

the marital deduction, a “decedent’s taxable estate does not usually include property 

transferred to the surviving spouse.”  Estate of Herrmann v. Comm’r, 85 F.3d 1032, 1035 

(2d Cir. 1996). The second transfer is a transfer that does not occur between spouses.  

Unlike the transfer that is deemed to occur from the first spouse to the surviving spouse if 

the QTIP election is made, the transfer from the surviving spouse is the taxable transfer of 

the marital property and is deemed to occur upon the surviving spouse’s death.  In 

addition, the transfer of property is the taxable event that triggers imposition of federal 

estate taxes.  Unless there is a transfer of property, no estate tax can be imposed.

The marital deduction is central to the QTIP election and to the correct 

understanding of the term “transfer” in the circumstances here.  “The assets left outright 

to a spouse are not subject to estate tax because of the marital deduction, which generally 
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exempts from tax assets left to a spouse or to a trust for a spouse’s benefit.”  Alan Baer 

Revocable Trust v. United States, No. 8:06CV774, 2010 WL 1233917, at *5 (D. Neb. 

Mar. 23, 2010) (unpublished).  However, an “interest passing to the surviving spouse that 

may terminate or fail on the occurrence or nonoccurrence of an event or contingency, 

such as a life estate” does not qualify for the marital deduction, “unless the interest 

qualifies for treatment as a qualified interest in terminable property,” i.e., QTIP property. 

Id.  Just as in the case of assets left outright to a spouse, QTIP property is not included in 

the taxable estate of the first spouse but instead is given the same treatment as a marital

deduction from the taxable estate.

Under federal law the underlying assumption of the QTIP regime

[is] that the entire QTIP is first deemed to pass to the surviving spouse and 
the surviving spouse, in turn, is deemed to transfer the QTIP either at his or 
her death or inter vivos.  Because of such deemed ownership of QTIP and 
inclusion in the transfer base of the surviving spouse, the first spouse is 
permitted to exclude the entire QTIP from the estate tax base of the first 
spouse to die.

Estate of Morgens v. Comm’r, 133 T.C. 402, 420 (2009) (emphasis added), aff’d, 678

F.3d 769 (9th Cir. 2012); id. at 418 (“the underlying premise [is] that the surviving 

spouse is deemed to receive and then give (or pass at death) QTIP property, other than 

her life interest”). As the above passage recognizes, unless the QTIP property is included 

in the transfer base of the surviving spouse, the QTIP property cannot be a marital 

deduction excluded from the first spouse’s estate.

Thus, contrary to the majority’s theory, the taxable transfer does not occur on the 
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transfer from the first spouse to die.  There is no taxable transfer at that point because the 

property is qualified for the marital deduction and is not subject to estate taxes at all 

when the first spouse dies. Rather, the property is treated as having transferred to and 

thus belongs to the surviving spouse and is taxed as a transfer from that spouse when 

disposed of at death or during his or her life if an inter vivos disposition is made.  The 

marital deduction is provided for in I.R.C. § 2056, which “allows the estate to deduct 

certain property which the decedent bequeathed to his or her spouse.  Property which 

qualifies for the ‘marital deduction’ is not taxed until the surviving spouse dies.”  Estate 

of Ellingson v. Comm’r, 964 F.2d 959, 960 (9th Cir. 1992).

The basic principle underlying the marital deduction—that property 
qualifying for the deduction, unless consumed, will be taxed when 
transferred by the surviving spouse during life or at death—is effectuated 
for QTIP by two provisions:  Section 2519 [26 U.S.C. § 2519] treats a 
lifetime transfer of the spouse’s income interest in QTIP as including a gift 
of the remainder, and under § 2044 [26 U.S.C. § 2044], the property is 
included in the spouse’s gross estate if the income interest is held until 
death.  Because the marital deduction is allowed for entire value of QTIP, 
even though the surviving spouse may have no more than the right to 
income from the property, the gift and estate taxes are applied to the spouse 
essentially as though the income interest comprised outright ownership of 
the property.

Boris I. Bittker & Lawrence Lokken, Federal Taxation of Income, Estates and Gifts ¶ 

129.4 (Deductible Terminable Interests), 1997 WL 440177, at *22 (2012) (emphasis 

added).  Contrary to the majority’s position, it is the transfer from the surviving spouse 

that is the taxable event—this is the relevant transfer. The fundamental principle is that 

“[i]f an election is made to take the estate tax marital deduction for a transfer in trust of 
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qualified terminable interest property (QTIP), the trust assets remaining on the death of 

the surviving spouse are included in the spouse’s gross estate.”  Id. ¶ 133.2, at *2.

As the Eleventh Circuit Court of Appeals explained, Congress had two goals in 

enacting the QTIP statutes:  “expanding the marital deduction to provide for the spouse 

while granting the decedent more control over the ultimate disposition of the property, 

and treating a husband and wife as one economic entity for the purposes of estate 

taxation.”  Estate of Shelfer v. Comm’r, 86 F.3d 1045, 1050 (11th Cir. 1996).

The statute’s second goal, treating a married couple as one economic 
entity, was effected in a comprehensive statutory scheme.  In addition to the 
QTIP provisions of § 2056(b)(7), Congress added § 2044, which requires 
the estate of the surviving spouse to include all property for which a marital 
deduction was previously allowed, and § 2056(b)(7)(B)(v), which states 
that a QTIP “election, once made, shall be irrevocable.”  Taken together, 
these sections of the code provide that assets can pass between spouses 
without being subject to taxation.  Upon the death of the surviving spouse, 
the spouse’s estate will be required to pay tax on all of the previously 
deducted marital assets.

Id. (emphasis added) (footnote omitted).

In Turner v. Comm’r, 2012 WL 1058162, at *9 (U.S. Tax Ct. 2012), the court 

similarly explained that I.R.C. §§ 2044 and 2519, the former providing for inclusion of 

the QTIP property in the surviving spouse’s estate and the latter addressing lifetime 

transfers of the QTIP property, “ensure that taxation of the transfer of the QTIP remains 

consistent with the basic policy of the marital deduction, namely that either gift tax or 

estate tax applies (subject to the applicable exemptions) when the property leaves the 

marital unit.”  (Emphasis added.)  See also Estate of Morgens v. Comm’r, 678 F.3d 769,
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771 (9th Cir. 2012) (“[t]he purpose of the QTIP regime is to treat the two spouses as a 

single economic unit with respect to the QTIP property while still allowing the first-to-die 

spouse to control the eventual disposition of the property”).

This transfer to and from the surviving spouse is a transfer of the entire value of 

the property, not just the value of the life income interest.  “[F]or the purposes of estate 

taxes, the entire property is treated as if it passed to the surviving spouse (and, 

consequently, nothing to the remaindermen)—even though the surviving spouse actually 

possesses only the income interest.  [I.R.C.] § 2056(b)(7)(A).”  Estate of Morgens, 678 

F.3d at 771 (“the surviving spouse is deemed to receive and then give the entire QTIP 

property, rather than just the income interest”); Estate of Higgins v. Comm’r, 897 F.2d 

856, 859 (6th Cir. 1990) (“[t]he entire property, the life interest as well as the remainder, 

is treated as passing to the surviving spouse”).  The reason that the entire property is 

deemed to transfer to the surviving spouse is so that “the marital deduction of § 2056(a) 

applies to the entire QTIP property.”  Estate of Morgens, 678 F.3d at 771; see also Estate 

of Higgins, 897 F.2d at 859.

In short, contrary to the majority, there is no taxable transfer at the time of the first 

spouse’s death and no estate tax due or payable that can be deferred to a later time.  

Instead, the estate of the first spouse altogether avoids a taxable event involving the QTIP 

property when the personal representative makes the QTIP election and the estate of the 

first spouse takes the marital deduction.  The QTIP election involves a transfer of the 
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QTIP property to the surviving spouse after it is deducted from the first spouse’s estate 

with no taxes due or payable upon the death of the first spouse.  The property is taxed as 

a transfer only upon death of the surviving spouse or when it is disposed of inter vivos, in 

which case it is subject to gift taxes payable by the surviving spouse upon the transfer.

The same is true under the Act because, as explained, our state estate tax scheme 

incorporates the federal law.  Under the federal law that the Washington statute expressly 

incorporates, QTIP property is deemed to pass from the first deceased spouse to the 

surviving spouse (and is not taxed in the estate of the first spouse to die but instead 

qualifies for the marital deduction) and then is transferred to the remainder beneficiaries

when the surviving spouse dies (unless there is an inter vivos transfer), and it is the latter 

transfer of the property that subjects it to estate (or gift) tax.

Aside from its apparent misreading of the federal statutes, the majority relies on 

cases from the 1930s for its conclusion that an estate tax may be imposed only when 

there has been a “real” transfer of property and for property placed in a QTIP trust a 

transfer from the trust occurs when the trust is created, not when the surviving spouse 

dies.  Majority at 17. The majority says that “[p]roperty is transferred from a trustor

when a trust is created, not when an income interest in the trust expires. . . . QTIP does 

not actually pass to or from the surviving spouse.”  Id. (citing Coolidge v. Long, 282 U.S. 

582, 605, 51 S. Ct. 306, 75 L. Ed. 562 (1931)).  Coolidge long precedes Congress’s 

enactment of laws permitting QTIP property to qualify for the marital deduction and 
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18 Not all QTIP assets are placed in trust and there is no requirement that they be:
Nontrust QTIP transfers. Although most QTIP transfers are probably in trust, 
neither § 2056(b)(7) nor § 2523(f) is limited to transfers in trust; indeed, neither 
provision distinguishes between trusts and other types of transfers. For example, a 
bequest of a personal residence or family farm to the surviving spouse for life, 
remainder to the children, can qualify for a QTIP election.

Bittker & Lokken, supra, at *21.

transfers that are deemed to occur so that this goal can be achieved.  Both federal law and 

state law accept the fiction that a transfer occurs to and from the surviving spouse, i.e., a 

transfer is deemed to take place when the surviving spouse dies and this is the transfer 

that results in the QTIP property being taxed as part of the gross estate of the surviving 

spouse.

Whether a “real” transfer of the property occurs and whether control of trust 

assets18 is in the hands of the surviving spouses is not the relevant question.  As the 

majority itself urges at some length (and apparently in the mistaken belief that I disagree), 

taxation involves fictions. Clearly, both the transfers from the first spouse and from the 

surviving spouse are fictional to some degree.  But whether fictional or “real,” the 

relevant transfer is the transfer that occurs upon the surviving spouse’s death.  At this 

point, taxability of transfer of the marital property occurs, not when the interspousal

transfer of property occurs that qualifies for the marital deduction.

Prior to the 2005 enactment of the Act, there was no state QTIP election in this 

state.  With its enactment, there is now a state QTIP election and at the same time a 

statutory definition of “transfer.”  This court must either effectuate the legislature’s 

definition or exceed its judicial authority and redefine “transfer.” Unfortunately, the 
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majority takes the latter course, consisting of its theory that the taxable transfer is 

distinguished from a deferred payment date. As explained, this is not the federal theory 

of QTIP property, it does not reflect the federal definition of “transfer,” and the majority 

utterly fails to implement the theory of taxation that our state statutes expressly

incorporate.

Washington’s Act states that the tax is imposed on “every transfer of property 

located in Washington.”  RCW 83.100.040(1) (emphasis added) (the statute also provides 

for a fractional tax on property of the decedent’s estate that is outside the state, RCW 

83.100.040(2)(b)).  For property to be includable in the Washington taxable estate, under 

this statute it must have been “transferred”; this is also a requirement, in general, for any 

estate tax to be imposed.

Under the Act, there is no more a “real” transfer of state QTIP property to the 

surviving spouse or from the surviving spouse (or surviving spouse’s estate) than there is 

a “real” transfer of property that was the subject of a pre-Act federal QTIP election.  In 

both instances, because the property does not truly and actually pass from the surviving 

spouse to the remainder beneficiaries, the transfer that is taxed via estate taxes when the 

surviving spouse dies must be deemed to have occurred under state law, just as it is under

federal law. (This follows from the principle that once the term is given meaning (which 

is the same as the federal definition), that meaning applies throughout unless the 

legislature says otherwise.) There is no state estate tax imposed on this property at the 
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19 The amount of the deduction is the value of any interest in property that passes or has passed 
from the decedent to the surviving spouse, to the extent that such interest is included in 
determining the value of the decedent’s gross estate.  I.R.C. § 2056(a).

death of the first spouse.  Rather, just as is true under the federal estate laws, the property 

is deducted from the first spouse’s estate.19

The majority’s mistaken analysis results from a misreading (or disregard for) the 

federal statutes that are incorporated in the state Act. The majority’s focus on an 

inapplicable definition of “transfer” of assets leads it to a mistaken view of taxability.  

The meaning of “transfer” is important in the sense that a “transfer” must occur for the 

estate tax to be imposed under the federal regime and, therefore, under our state Act’s 

provisions. The relevant statutes plainly identify the taxable transfer as the transfer that 

is deemed to occur from the surviving spouse upon death to the third party residuary

interest beneficiaries. The interspousal transfer from the first spouse is not a taxable 

event because of the marital deduction.

Identifying the taxable transfer does not wholly resolve the issue in this case, 

however. The resolution of this case demands an analysis of what property is includible 

in the surviving spouse’s state estate when a pre-Act federal QTIP election was made by 

the predeceased spouse.  This requires construing the terms of the Act and the 2006 rules.

Under these laws, the pre-Act federal QTIP elections have no bearing on the 

surviving spouses’ estate taxes because there is no amount added to the surviving 

spouses’ estates that is attributed to the pre-Act federal QTIP elections—indeed, the 

amount that represents the pre-Act federal QTIP election that is included in “federal 
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taxable estate” is, under the applicable 2006 state rules, subtracted from the state taxable 

estate.  This being the case, there is also no issue of any retroactive application of the Act 

or the federal law that it incorporates. Moreover, because the relevant transfers from the 

surviving spouse are deemed to occur upon this spouse’s death, after the Act was enacted, 

no retroactivity concerns arise.  The majority’s discussion of what constitutes the taxable 

transfer is simply incorrect and unnecessary.

In short, and contrary to the majority’s pervasive theme, there is no deferred tax.  

Rather, when the first spouse dies there is no tax due or imposed because the value of the 

QTIP property is a deduction from the estate.  When the surviving spouse dies, the QTIP

property is taxable.

Conclusion

I would hold that the legislature’s statutory authorization of a state QTIP election 

and the provisions of the Act as a whole preclude inclusion of federal QTIP property in a 

surviving spouse’s Washington taxable estate, if the federal QTIP election was made 

before the Act became effective.  I would conclude that based on the Act’s provisions the 

department’s 2006 regulations provided that only state QTIP property is to be deducted 

from the first spouse’s state estate and only state QTIP property is to be included in the 

state estate of the surviving spouse when the predeceased spouse made a federal QTIP 

election prior to the effective date of the Act.  These rules appear well within the 

department’s delegated power and their validity is not challenged here.
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The majority’s analysis of what constitutes a “transfer” is incorrect and fails in any 

event to resolve the issue posed in these cases.

I would reverse the trial court.  I agree that the Estates properly excluded from 

their taxable state estates the property for which federal QTIP elections were made prior 

to enactment of the 2005 Washington Estate and Transfer Tax Act.
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