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This appeal arises from the West Virginia Worké&smpensation Board of Review

Final Order dated October 13, 2010, in which thaaffirmed an April 13, 2010, Order

of the Workers’ Compensation Office of Judgesitdi®©rder, the Office of Judges affirmed
the claims administrator’s April 7, 2009, Order,ighhgranted Mr. Brown a 5% permanent
partial disability award for the thoracic spineuryj component of his compensable injury.
The claims administrator also held that Mr. Brovel theen fully compensated for the right
shoulder component of his compensable injury biygiof a prior 19% permanent partial
disability award. The appeal was timely filed bg petitioner, and the West Virginia Office

of Insurance Commissioner filed a response. That®as carefully reviewed the records,
written arguments, and appendices contained imp#tiion, and the case is mature for
consideration.

Pursuant to Rule 1(d) of the Revised Rules of AlppeProcedure, this Court is of
the opinion that this matter is appropriate forsidaration under the Revised Rules. Having
considered the parties’ submissions and the retelesion of the lower tribunal, the Court
is of the opinion that the decisional process wouid be significantly aided by oral
argument. Upon consideration of the standardwéve the Court determines that there is
no prejudicial error. This case does not preserdva or significant question of law. For
these reasons, a memorandum decision is appropndex Rule 21 of the Revised Rules of
Appellate Procedure.

The Board of Review affirmed the Office of Judg@tsler, which granted Mr. Brown
a 5% permanent partial disability award for hisréfooc spine and held that Mr. Brown had
been fully compensated by a prior 19% permanerttgbatisability award for his right



shoulder. Mr. Brown argues that he is entitlecatoadditional 3% permanent partial
disability award for his thoracic spine injury bdsepon Dr. Joseph Snead’s findings.
Although Mr. Brown acknowledges that Dr. Sneadl&dito correlate . . . his 9% thoracic
range of motion recommendation with applicable €&85-20-D,” Mr. Brown argues that
“a review of Table § 85-20-D will reveal that thaimant falls under Thoracic Category Il
which would support an 8% permanent partial diggtaward.”

The Office of Judges first noted that West Virgi@ade R. § 85-20-64.1directs that,
“once an impairment level has been determined bgeaf motion assessment, that level
will be compared with the ranges set forth belomd aeduced or increased to fall within the
prescribed range. (Apr. 13, 2010, Office of Judgeter, p. 5.) Dr. Saghir Mir was the only
evaluating physician to do thisd. Dr. Snead, on the other hand, “failed to coreelat his
9% thoracic range of motion recommendation witHiapple Table § 85-20-D[.]id. Thus,

Dr. Snead'’s findings “fail[] to reflect complianeeth Table § 85-20D[, and his evaluation]
cannot be afforded any determinative evidentiangtte’ Id. Accordingly, the Office of
Judges granted Mr. Brown a 5% permanent partiabdity award based upon Dr. Mir’s
findings, which were considered to be the mosabdé. The Board of Review reached the
same reasoned conclusion in affirming the Officéumfges in its October 13, 2010, decision.

For the foregoing reasons, we find that the degisicdche Board of Review is not in
clear violation of constitutional or statutory pisien, clearly the result of erroneous
conclusions of law, or based upon the Board’s naterisstatement or mischaracterization
of particular components of the evidentiary recortierefore, the grant of a 5% permanent
partial disability award for Mr. Brown'’s thoracipige injury and the holding that Mr. Brown
has been fully compensated for the right shoulderponent of his injury are affirmed.

Affirmed.
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