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v. 

DAVID LEE HURT,
 
Petitioner Below, Respondent
 

Appeal from the Circuit Court of Pocahontas County
 
The Honorable Joseph Pomponio, Judge
 

Civil Action No. 09-C-07(P)
 

REVERSED AND REMANDED
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Darrell V. McGraw, Jr., Esq. Robert C. Catlett, Esq. 
Attorney General Deputy Public Defender 
Laura Young, Esq. Office of the Public Defender 
Marland L. Turner, Esq. Charleston, West Virginia 
Assistant Attorney General Attorney for Respondent 
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The Opinion of the Court was delivered PER CURIAM. 

JUSTICE KETCHUM dissents and reserves the right to file a dissenting opinion. 



 
 

    
 
 

          

              

              

                    

               

           

                     

                 

  

               

             

                

          

                

           

           

             

             

             

             

SYLLABUS BY THE COURT
 

1. “A trial court exercising appropriate judicial concern for the 

constitutional right to testify should seek to assure that a defendant’s waiver is voluntary, 

knowing, and intelligent by advising the defendant outside the presence of the jury that 

he has a right to testify, that if he wants to testify then no one can prevent him from doing 

so, that if he testifies the prosecution will be allowed to cross-examine him. In 

connection with the privilege against self-incrimination, the defendant should also be 

advised that he has a right not to testify and that if he does not testify then the jury can be 

instructed about that right.” Syl. pt. 7, State v. Neuman, 179 W. Va. 580, 371 S.E.2d 77 

(1988). 

2. “A habeas corpus proceeding is not a substitute for a writ of error in 

that ordinary trial error not involving constitutional violations will not be reviewed.” Syl. 

pt. 4, State ex rel. McMannis v. Mohn, 163 W. Va. 129, 254 S.E.2d 805 (1979). 

3. “A rebuttable presumption exists that a defendant represented by 

legal counsel has been informed of the constitutional right to testify.” Syl. pt. 15, in part, 

State v. Salmons, 203 W. Va. 561, 509 S.E.2d 842 (1998). 

4. “In the West Virginia courts, claims of ineffective assistance of 

counsel are to be governed by the two-pronged test established in Strickland v. 

Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984): (1) Counsel’s 

performance was deficient under an objective standard of reasonableness; and (2) there is 

a reasonable probability that, but for counsel’s unprofessional errors, the result of the 
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proceedings would have been different.” Syl. pt. 5, State v. Miller, 194 W. Va. 3, 459 

S.E.2d 114 (1995). 

5. “Only when testimony is so unbelievable on its face that it defies 

physical laws should the court intervene and declare it incredible as a matter of law.” Syl. 

pt. 8, State v. Smith, 178 W. Va. 104, 358 S.E.2d 188 (1987). 

6. “West Virginia Code section 53-4A-7(c) (1994) requires a circuit 

court denying or granting relief in a habeas corpus proceeding to make specific findings 

of fact and conclusions of law relating to each contention advanced by the petitioner, and 

to state the grounds upon which the matter was determined.” Syl. pt. 1, State ex rel. 

Watson v. Hill, 200 W. Va. 201, 488 S.E.2d 476 (1997). 
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Per Curiam: 

Petitioner State of West Virginia appeals the April 18, 2011, order of the 

Circuit Court of Pocahontas County that granted the petition for a writ of habeas corpus 

of Respondent David Lee Hurt, vacated the respondent’s first degree murder conviction, 

and voided his sentence of life with mercy. 

After reading the parties’ briefs, listening to oral argument, reviewing the 

record below, and applying the relevant law, this Court reverses the circuit court’s April 

18, 2011, order and remands for additional proceedings consistent with this opinion. 

I. FACTS AND PROCEEDINGS BELOW 

We begin with a brief overview of the facts. We will then supplement this 

overview as necessary in our discussion of the issues. 

Respondent David Lee Hurt was initially tried for murder in the Circuit 

Court of Mercer County in September 1997, in the killing of Freddie Lester, a 

convenience store clerk. At the trial, Michael Hopkins, the respondent’s co-defendant, 

testified on behalf of the State that he entered the convenience store at the direction of the 

respondent, shot Mr. Lester in the back of the head, and stole cash in the amount of 
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$157.00, which he split with the respondent. The respondent testified and denied 

involvement in Mr. Lester’s murder. This trial ended in a hung jury and a mistrial. 

After the respondent’s first trial, his trial counsel moved for a change of 

venue which was granted by the circuit court. As a result, the respondent’s second trial 

for the murder of Freddie Lester occurred in the Circuit Court of Pocahontas County. 

Again, Mr. Hopkins and the respondent, among others, testified. At the end of this trial, 

the respondent was found guilty of the first-degree murder of Freddie Lester and 

sentenced to life in prison with mercy. 

Shortly thereafter, the respondent filed a pro se habeas corpus petition in 

the Circuit Court of Pocahontas County. The circuit court subsequently appointed 

counsel for the respondent and directed counsel to file an amended habeas corpus petition 

based on the ground of newly discovered evidence. 

After several delays and the appointment of new counsel on behalf of the 

respondent, the respondent filed an amended habeas corpus petition which was denied by 

the Circuit Court of Pocahontas County by order dated April 9, 2002. 

The respondent then retained private counsel and filed another petition for a 

writ of habeas corpus in the Circuit Court of Mercer County. The petition was 

transferred to the Circuit Court of Pocahontas County because of that court’s greater 
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familiarity with the case. In that petition, the respondent set forth two primary grounds 

for habeas corpus relief: newly discovered evidence that supported his claim of innocence 

and ineffective assistance of counsel in his previous habeas corpus proceedings. 

By order dated March 30, 2009, the Circuit Court of Pocahontas County 

granted the respondent an evidentiary hearing on the single issue of whether the 

respondent’s previous habeas corpus counsel committed reversible error by failing to 

obtain affidavits to corroborate the alleged recantation of the respondent’s co-defendant, 

Michael Hopkins. After holding an evidentiary hearing on this matter, the circuit court 

found that the respondent’s previous habeas corpus counsel committed reversible error. 

As a result, the circuit court vacated the prior order that denied habeas 

corpus relief to the respondent and directed the respondent to file another petition for a 

writ of habeas corpus addressing any and all issues arising from the respondent’s second 

trial. After the respondent filed his petition for habeas corpus relief as directed by the 

circuit court, the circuit court held an evidentiary hearing on the issues raised in the 

petition. 

Thereafter, the circuit court entered its April 18, 2011, order granting the 

respondent habeas corpus relief which is the subject of this appeal. The granting of 

habeas corpus relief is based on the circuit court’s determination that the respondent’s 

counsel in his second trial was ineffective. Using the test for ineffectiveness of counsel 
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set forth by the United States Supreme Court in Strickland v. Washington, 466 U.S. 668 

(1984), the circuit court found that “for all of the individual and cumulative reasons set 

forth in the [the respondent’s habeas petition], and incorporated herein by reference, the 

[respondent’s] Trial Counsel was deficient under an objective standard of reasonableness. 

With regard to the second prong of Strickland, the circuit court found that “[f]or all of the 

individual and cumulative reasons set forth in the [respondent’s habeas petition], and 

incorporated herein by reference, this Court believes that the [respondent] meets this 

criterion as well.” 

The circuit court made specific findings with regard to one of the grounds 

of ineffective assistance of counsel. Specifically, the circuit court found that trial counsel 

was ineffective in failing to ensure that the trial court advised the respondent of his right 

to testify and not to testify. The circuit court found that the trial court failed to advise the 

respondent of these rights, and that the record does not reflect that the respondent’s trial 

counsel advised him of these rights. The circuit court further found that the respondent 

was prejudiced by this failing because he testified and was subjected to cross-

examination regarding allegations of his involvement in stealing a van and a jeep; his 

appearance at Freddie Lester’s home the morning following Mr. Lester’s murder where 

he conveyed specific information to Mr. Lester’s widow concerning the murder; and his 

flight out of State after the murder. 
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Finally, the circuit court specifically found that “Michael Hopkins, based 

on the entire record, is not a credible witness.” 

II. STANDARD OF REVIEW 

Pursuant to deciding the issues before us, this Court is guided by the 

following standard of review: 

In reviewing challenges to the findings and 
conclusions of the circuit court in a habeas corpus action, we 
apply a three-prong standard of review. We review the final 
order and the ultimate disposition under an abuse of 
discretion standard; the underlying factual findings under a 
clearly erroneous standard; and questions of law are subject to 
a de novo review. 

Syl. pt. 1, Mathena v. Haines, 219 W. Va. 417, 633 S.E.2d 771 (2006). 

III. DISCUSSION 

The State first assigns as error the circuit court’s ruling that it was 

constitutional error for the trial court to fail to advise the respondent of his right to testify 

and not to testify, and that trial counsel’s failure to enforce this right rose to the level of 

ineffectiveness. 

In Syllabus Point 7 of State v. Neuman, 179 W. Va. 580, 371 S.E.2d 77 

(1988), this Court held: 
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A trial court exercising appropriate judicial concern for 
the constitutional right to testify should seek to assure that a 
defendant’s waiver is voluntary, knowing, and intelligent by 
advising the defendant outside the presence of the jury that he 
has a right to testify, that if he wants to testify then no one can 
prevent him from doing so, that if he testifies the prosecution 
will be allowed to cross-examine him. In connection with the 
privilege against self-incrimination, the defendant should also 
be advised that he has a right not to testify and that if he does 
not testify then the jury can be instructed about that right. 

In the instant case, it is undisputed that the trial court did not instruct the respondent of 

his rights as set forth in Neuman. This Court has made clear, however, that “the Neuman 

requirements, like Miranda warnings, are not constitutional rights themselves but are 

merely prophylactic standards designed to safeguard the right of every criminal defendant 

to testify in his or her own behalf.” State v. Blake, 197 W. Va. 700, 712, 478 S.E.2d 550, 

562 (1996), citing Michigan v. Tucker, 417 U.S. 433, 94 S.Ct. 2357, 41 L.Ed.2d 182 

(1974) (footnote omitted). Our law is also plain that “[a] habeas corpus proceeding is not 

a substitute for a writ of error in that ordinary trial error not involving constitutional 

violations will not be reviewed.” Syl. pt. 4, State ex rel. McMannis v. Mohn, 163 W. Va. 

129, 254 S.E.2d 805 (1979). Thus, a trial court’s failure to instruct a defendant of his 

rights under Neuman is not a violation of constitutional magnitude and is not cognizable 

in a habeas corpus proceeding. Therefore, the circuit court erred to the extent that it 

based its grant of habeas relief on the trial court’s failure to instruct the respondent 

pursuant to Neuman. 
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The circuit court also based its grant of habeas corpus relief on the fact that 

the respondent’s trial counsel failed to remind the trial court to instruct the respondent 

pursuant to Neuman. This too is incorrect. The circuit court cited no law and this Court 

is not aware of any that imposes on trial counsel the duty to remind the circuit court to 

instruct a defendant on his or her right to testify or not to testify. 

Significantly, the circuit court further found that “[t]he record does not 

reflect that [the respondent] was advised of [his Neuman] rights by his Trial Counsel.” 

Clearly, trial counsel had a duty to instruct the respondent of his right to testify and not to 

testify. Trial counsel also had a duty to explain that if the respondent testified, the State 

would be permitted to cross-examine him, and if he did not testify, the jury would be 

instructed regarding his right not to testify. Under Rule 1.2(a) of the West Virginia Rules 

of Professional Conduct, in part, “[a] lawyer shall abide by a client’s decision . . . 

whether the client will testify.” The rule obviously contemplates that a client will make 

an informed decision regarding whether or not to testify after being fully advised of this 

right by his or her counsel. 

This Court held in Syllabus Point 15, in part, of State v. Salmons, 203 W. 

Va. 561, 509 S.E.2d 842 (1998), that “[a] rebuttable presumption exists that a defendant 

represented by legal counsel has been informed of the constitutional right to testify.” Of 

course, this rule applies equally to the constitutional right not to testify. In the instant 

case, the respondent testified in his habeas corpus proceeding that he was not informed 
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by his trial counsel of his right not to testify. Specifically, the transcript of the 

respondent’s cross-examination during the habeas corpus hearing indicates the following: 

Q. And you seem like a very intelligent man. Did you know 
that you had the right to remain silent and not testify? 

A. I wasn’t advised of that, sir. I mean, I really wasn’t. No 
one did. 

The State brought forth no evidence below to contradict the respondent’s testimony. 

Therefore, this Court finds that the respondent rebutted the presumption that he was 

informed by his trial counsel of his right not to testify. Accordingly, we conclude that the 

respondent’s trial counsel was deficient in failing to inform the respondent of this right. 

The test for determining whether ineffectiveness of counsel exists in a 

given set of circumstances is as follows: 

In the West Virginia courts, claims of ineffective 
assistance of counsel are to be governed by the two-pronged 
test established in Strickland v. Washington, 466 U.S. 668, 
104 S.Ct. 2052, 80 L.Ed.2d 674 (1984): (1) Counsel’s 
performance was deficient under an objective standard of 
reasonableness; and (2) there is a reasonable probability that, 
but for counsel’s unprofessional errors, the result of the 
proceedings would have been different. 

Syl. pt. 5, State v. Miller, 194 W. Va. 3, 459 S.E.2d 114 (1995). The respondent has met 

the first prong of this test by presenting unrebutted testimony that his trial counsel failed 

to inform him of his right not to testify. Under the second prong of the test, the 

respondent must show that there is a reasonable probability that, but for trial counsel’s 

failure to inform him of his right not to testify, the outcome of his trial would have been 
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different. The circuit court determined that the respondent was prejudiced by testifying 

because of three allegations that were raised during cross-examination of the respondent. 

These allegations were the respondent’s involvement in stealing a van and a jeep; the 

respondent’s appearance at Freddie Lester’s home the morning following the murder 

where he conveyed certain information to Ms. Lester and others regarding the murder;1 

and the respondent’s flight outside the State after the murder. 

Upon carefully reviewing the record, this Court finds error in the circuit 

court’s determination that the respondent was prejudiced by testifying at his trial. 

Significantly, the respondent’s alleged involvement in stealing a van and jeep, the 

respondent’s alleged appearance at Freddie Lester’s home and the information he 

conveyed there, and his alleged flight outside of the State were all testified to by other 

witnesses prior to the respondent’s testimony. Specifically, Trooper W. B. Davis of the 

North Carolina Highway Patrol testified that the respondent and an individual named 

Timothy Hager originally were charged with possession of a stolen vehicle in North 

Carolina shortly after Freddie Lester’s murder, but that the stolen vehicle charge against 

the respondent was subsequently dropped because he was a minor at the time. Another 

State’s witness, Latoya Callaway, testified that she was with the respondent and Timothy 

Hager hours after Freddie Lester’s murder, that Timothy Hager had stolen a Jeep, that the 

respondent and Timothy Hager had stolen another vehicle on the previous night, and that 

1 It appears that the State’s purpose for adducing this testimony was to show that the 
respondent had knowledge of specific details of the murder of Freddie Lester before these 
details were released by the investigating officers. 
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the respondent and Mr. Hager were going to North Carolina to sell the Jeep. Further, 

Freddie Lester’s widow, Linda Lester, testified that the respondent came by her house 

several hours after her husband was killed and informed her that an individual named 

Mark Williams killed her husband because Mr. Williams had been kicked out of his 

house and needed $150.00. According to Ms. Lester, the respondent also indicated that 

Mr. Williams killed her husband with a .22 caliber gun. Dianne Gills, Ms. Lester’s sister 

also testified of the respondent’s visit to the Lester house and his reference to the stolen 

$150.00. In light of the fact that the jury heard all of the evidence that allegedly 

prejudiced the respondent before he testified, this Court concludes that there is not a 

reasonable probability that, but for the respondent’s testimony, the outcome of his trial 

would have been different.2 

In sum, this Court finds that the trial court’s failure to instruct the 

respondent of his rights as articulated in Neuman is not constitutional error and is not 

cognizable in a habeas corpus proceeding. We further find that the respondent’s trial 

counsel’s failure to remind the trial court to instruct the respondent of his rights as stated 

in Neuman was not deficient under an objective standard of reasonableness. Finally, we 

find that the failure of the respondent’s trial counsel to inform the respondent of his right 

2 During his direct testimony, the respondent denied any involvement in Freddie Lester’s 
murder. On cross-examination, he admitted traveling to North Carolina with Mr. Hager 
in a stolen Jeep, but he denied knowing that the Jeep was stolen until he and Mr. Hager 
arrived in North Carolina. He further denied telling Ms. Lester and Ms. Gills that 
$150.00 was stolen from the convenience store and that Freddie Lester was killed with a 
.22 caliber gun. 

10
 



 
 

              

                

              

 

              

              

    

   

               

                

                

                    

              

               

               

           

 

                                              
               

                
              
             

  
 

not to testify was deficient conduct under an objective standard of reasonableness but that 

it was not prejudicial to the respondent. Therefore, we reverse the circuit court’s order to 

the extent that it grants habeas relief to the respondent based on these issues. 

In its second assignment of error, the State essentially challenges the circuit 

court’s unsupported finding that “Michael Hopkins, based on the entire record, is not a 

credible witness.” 3 

This Court finds that the circuit court erred in determining that Mr. Hopkins 

is not a credible witness. Under our law, “[o]nly when testimony is so unbelievable on its 

face that it defies physical laws should the court intervene and declare it incredible as a 

matter of law.” Syl. pt. 8, State v. Smith, 178 W. Va. 104, 358 S.E.2d 188 (1987). While 

Mr. Hopkins’ testimony was inconsistent below, it was not so unbelievable on its face 

that it defied physical laws. Therefore, Mr. Hopkins’ credibility was a question for the 

jury and not the circuit court. Accordingly, this Court reverses the circuit court’s finding 

that Mr. Hopkins’ testimony was unbelievable as a matter of law. 

3 Apparently, the circuit court’s finding is based on the fact that Mr. Hopkins’ trial 
testimony contradicted an earlier statement that he had given to the police. Also, at one 
point, Mr. Hopkins recanted his trial testimony, but at the evidentiary hearing in the 
instant matter Mr. Hopkins again reversed course and gave testimony consistent with his 
trial testimony. 
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The third and final assignment of error proffered by the State is that the 

circuit court’s order fails to set forth specific findings of fact and conclusions of law as to 

other findings of ineffective assistance of counsel. The respondent concedes that, other 

than the issue of his right not to testify, the circuit court’s order fails to set forth detailed 

findings of fact and conclusions of law as to other determinations of ineffective 

assistance of counsel. The respondent requests that if this Court reverses the habeas 

corpus ruling based on the failure to inform the respondent of his right not to testify, that 

we remand this case to the circuit court for a more developed final order. 

In Syllabus Point 1 of State ex rel. Watson v. Hill, 200 W. Va. 201, 488 

S.E.2d 476 (1997), this Court held: 

West Virginia Code section 53-4A-7(c) (1994) 
requires a circuit court denying or granting relief in a habeas 
corpus proceeding to make specific findings of fact and 
conclusions of law relating to each contention advanced by 
the petitioner, and to state the grounds upon which the matter 
was determined. 

The circuit court did not make in its final order specific findings of fact and conclusions 

of law relating to each contention advanced by the petitioner. As a result, this Court is 

unable to conduct a meaningful review of that portion of the circuit court’s order. Having 

reversed the circuit court’s findings regarding the failure to inform the respondent of his 

right not to testify and the credibility of Michael Hopkins, this Court finds it necessary to 

remand this case to the circuit court for the circuit court to make specific findings of fact 
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and conclusions of law to support its other grounds for finding ineffective assistance of 

counsel. 

IV. CONCLUSION 

For the reasons set forth above, we reverse the April 18, 2011, order of the 

Circuit Court of Pocahontas County which granted relief in habeas corpus to the 

respondent, and we remand this case to the circuit court for further proceedings consistent 

with this opinion. 

Reversed and remanded. 
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