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Petitioner Mother’s appeal, by counsel Gerald Rkbus, arises from the Circuit Court
of Mercer County, wherein her parental rights te thildren, A.L., K.R., and B.L., were
terminated by order entered on February 13, 20b2.West Virginia Department of Health and
Human Resources (“DHHR”), by counsel Lee A. Niezgduhas filed its response. The guardian
ad litem, Michael Cook, has filed a response oraliedi the children.

This Court has considered the parties’ briefs #medrecord on appeal. The facts and
legal arguments are adequately presented, andethisi@hal process would not be significantly
aided by oral argument. Upon consideration of taedard of review, the briefs, and the record
presented, the Court finds no substantial questioraw and no prejudicial error. For these
reasons, a memorandum decision is appropriate ider21 of the Revised Rules of Appellate
Procedure.

The abuse and neglect proceedings below wereatkitiafter law enforcement and a
Child Protective Services (“CPS”) worker respondexd petitioner's home to find her
unconscious in bed with her roommate, both coverddood, while the children were sleeping
in a separate bedroom. According to the petitiontook approximately one hour to wake
petitioner, who appeared intoxicated. The childseated that they witnessed petitioner strike a
man with whom she had been drinking, and the mah reaponded with physical violence.
According to the parties, petitioner was on pafokedrug trafficking in Ohio, though she had
been allowed to return to West Virginia and havegerole monitored by law enforcement here.
Following the petition’s filing, no one was ableltzate petitioner and she did not participate in
the proceedings below, though hearings were residégdn an attempt to locate petitioner or
afford her additional time to participate. Accorglito the record, petitioner went back to Ohio
and left the children in the DHHR’s custody. Thecait court ultimately found the children to be
neglected by virtue of petitioner’'s drug abuse, &dlggindonment of the children, and because of
their exposure to domestic violence. At the dispasal hearing, the circuit court was first
presented with information that petitioner had bemarcerated in Ohio since approximately the
end of December of 2011 because of her prior passlges, and that she would not potentially
be released from custody until 2013. Without takamy additional evidence, the circuit court
terminated petitioner’s parental rights.

On appeal, petitioner argues that the circuit tetwed in terminating her parental rights
without taking additional evidence at dispositiéuarther, petitioner argues that the circuit court
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should have analyzed her situation under our gradding fromin re Cecil T., 228 W.Va. 89,
717 S.E.2d 873 (2011), including the reason forihearceration, the nature of the offense, and
the terms of the confinement. Lastly, petitioneguas that she could have achieved reunification
within the statutorily allowed eighteen-month tirperiod for such matters. By failing to take
evidence at the dispositional hearing, petitionguas that the circuit court failed to require the
DHHR to prove that termination of parental rightastthe correct disposition.

The DHHR responds and argues in support of theuitircourt's termination of
petitioner’s parental rights. According to the DHHRe circuit court’s adjudicatory findings of
substance abuse, abandonment, and domestic vioégaceot clearly erroneous and therefore
properly served as the basis for termination. THHB further argues that the circuit court
considered the appropriate factors in decidingetminate petitioner’'s parental rights, and also
considered her chronic drug abuse, her propensifyldce her children in danger due to her
intoxication and domestic violence issues, andfdioe that she wholly failed to participate in
these proceedings during the initial three monthemshe was not incarcerated. The guardian ad
litem also responds and argues in support of theuiticourt’'s termination of petitioner’s
parental rights because petitioner neglected thklreh through her own drug abuse and
domestic violence. The guardian further argues ple#tioner basically abandoned the children
and failed to communicate with the DHHR while fagito participate in services.

The Court has previously established the followstandard of review:

“Although conclusions of law reached by a circwiud are subject tale novo
review, when an action, such as an abuse and neglse, is tried upon the facts
without a jury, the circuit court shall make a detmation based upon the
evidence and shall make findings of fact and caichs of law as to whether
such child is abused or neglected. These finditgdl :10t be set aside by a
reviewing court unless clearly erroneous. A findisgclearly erroneous when,
although there is evidence to support the findihg,reviewing court on the entire
evidence is left with the definite and firm conwict that a mistake has been
committed. However, a reviewing court may not awerta finding simply
because it would have decided the case differeatigl,it must affirm a finding if
the circuit court’s account of the evidence is plale in light of the record
viewed in its entirety.” Syllabus Point I the Interest of: Tiffany Marie S, 196
W.Va. 223, 470 S.E.2d 177 (1996).

Syl. Pt. 1,Inre Cecil T., 228 W.Va. 89, 717 S.E.2d 873 (2011). Based upornreview of the
record, the Court finds no error in the circuit dtaudecision to terminate petitioner’'s parental
rights. We have previously held that

“W.Va.Code, 49-6-2(c) [1980], requires the Statgpddament of Welfare [now
the Department of Health and Human Services], ¢hilll abuse or neglect case,
to prove ‘conditions existing at the time of thiénfy of the petition . . . by clear
and convincing proof.’ The statute, however, does specify any particular
manner or mode of testimony or evidence by whiah 8tate Department of
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Welfare is obligated to meet this burden.” Syllalit@nt 1,In Interest of SC.,
168 W.Va. 366, 284 S.E.2d 867 (1981).

Syl. Pt. 1,In re Joseph A., 199 W.Va. 438, 485 S.E.2d 176 (1997) (interntdtmns omitted).

Pursuant to West Virginia Code 8§ 49-6-5(a), after circuit court has adjudicated the children as
abused or neglected, there is no requirement tbat@ait court must take additional testimony or
evidence. That statute does, however, require plesitioner and any respondents have an
opportunity to be heard at disposition. A reviewtlod record clearly shows that the DHHR met
the applicable burden at adjudication. At dispositithe DHHR chose to rest on the circuit
court’s findings from adjudication to support itsgition, while petitioner's counsel chose not to
present any evidence or testimony on his clientlsalf. For these reasons, the circuit court did
not err in proceeding to termination of parentghts without hearing any additional evidence.

Further, pursuant to West Virginia Code § 49-6)&) the circuit court was clearly
presented with sufficient evidence upon which teebermination of petitioner’s parental rights
because petitioner willfully refused or was unwifli to cooperate in the development of a
reasonable family case plan. Specifically, pet#ilomwas not incarcerated until approximately
December 30, 2011, which is almost four monthsratie initial petition was filed below.
Further, the circuit court found that terminatiomsvnecessary for the welfare of the infant
children. When these finding have been made, Weasfinda Code § 49-6-5(a)(6) requires a
circuit court to terminate the parent’'s parentghts. Based upon our review of the record, it is
clear that petitioner failed to even minimally peaigate in the abuse and neglect proceedings
below, even prior to her incarceration, and thatdincuit court’s findings were supported by the
evidence presented.

As for petitioner's argument that the circuit cofmiled to properly apply our prior
directions fromCecil T., the Court finds no merit in this argument. Bagpdn our review of the
record, we find that the circuit court was not riegd to apply the holding from Syllabus Point 3
of Cecil T. to the instant matter because it considered seVactors other than petitioner’s
incarceration. These factors include the findingadqudication related to petitioner's substance
abuse, her decision to abandon the abuse and heggteeedings and leave her children in
DHHR custody, and the children’s exposure to doimesblence. For these reasons, the circuit
court did not err in terminating petitioner’s patamrights.

This Court reminds the circuit court of its dutydstablish permanency for the children.
Rule 39(b) of the Rules of Procedure for Child Adoasd Neglect Proceedings requires:

At least once every three months until permaneatehent is achieved as
defined in Rule 6, the court shall conduct a pemnénplacement review
conference, requiring the multidisciplinary treattheam to attend and report as
to progress and development in the case, for theoge of reviewing the progress
in the permanent placement of the child.



Further, this Court reminds the circuit court of duty pursuant to Rule 43 of the Rules of
Procedure for Child Abuse and Neglect Proceediadmtl permanent placement for the children
within twelve months of the date of the dispositader. As this Court has stated,

[tihe [twelve]-month period provided in Rule 43 thfe West Virginia Rules of
Procedures for Child Abuse and Neglect Proceedimgpermanent placement of
an abused and neglected child following the finslpdsitional order must be
strictly followed except in the most extraordinaniycumstances which are fully
substantiated in the record.

Syl. Pt. 6,Inre Cecil T., 228 W.Va. 89, 717 S.E.2d 873 (2011). Moreovas Court has stated
that

[iln determining the appropriate permanent out-ofde placement of a child
under W.Va.Code § 49-6-5(a)(6) [1996], the circuit court shall giypriority to
securing a suitable adoptive home for the child stmall consider other placement
alternatives, including permanent foster care, omhere the court finds that
adoption would not provide custody, care, committnenrturing and discipline
consistent with the child’s best interests or wheraiitable adoptive home can not
be found.

Syl. Pt. 3,Sate v. Michael M., 202 W.Va. 350, 504 S.E.2d 177 (1998). Finally]h§t guardian

ad litem’s role in abuse and neglect proceedingss dwt actually cease until such time as the
child is placed in a permanent home.” Syl. PtJ&nes M. v. Maynard, 185 W.Va. 648, 408
S.E.2d 400 (1991).

For the foregoing reasons, we find no error in dieeision of the circuit court, and the
termination of petitioner’s parental rights is Heraffirmed.

Affirmed.
ISSUED: September 24, 2012
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