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MEMORANDUM DECISION

Petitioner Freddie Lee Bragg’s appeal, filed by counsel Charles R. Hamilton, arises from
the Circuit Court of Kanawha County, which denied petitioner post-conviction habeas corpus
relief by order entered on September 17, 2013. Respondent David Ballard, Warden, by counsel
Derek A. Knopp, filed a response. Petitioner argues that he received ineffective assistance of trial
counsel.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the circuit court’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

Petitioner was convicted of various sexual offenses in 2010 and sentenced to fifty-three
to eighty years in prison. Petitioner’s convictions were affirmed by this Court in 2012. His
petition for writ of habeas corpus followed. After an omnibus evidentiary hearing on this
petition, the circuit court denied petitioner post-conviction habeas corpus relief. Petitioner now
appeals this order.

This Court reviews appeals of circuit court orders denying habeas corpus relief under the
following standard:

“In reviewing challenges to the findings and conclusions of the circuit
court in a habeas corpus action, we apply a three-prong standard of review. We
review the final order and the ultimate disposition under an abuse of discretion
standard; the underlying factual findings under a clearly erroneous standard; and
guestions of law are subject tada novo review.” Syllabus point 1Mathena v.

Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006).

Syl. Pt. 1, Sateexrel. Franklin v. McBride, 226 W.Va. 375, 701 S.E.2d 97 (2009).



Petitioner asserts that his trial counsel was ineffective for failing to (1) properly engage in
voir dire with the jury; (2) visit the crime scene; (3) interview witnesses; (4) subpoena a
gynecologist; (5) subpoena character witnesses; (6) obtain school and psychological records; and
(7) object to a self-incriminating arraignment video. Petitioner also asserts that his trial counsel
ineffectively failed to prepare him for trial and failed to file a motion for reconsideration.

The following standard is applied to claims concerning ineffective assistance of counsel:

In the West Virginia courts, claims of ineffective assistance of counsel are
to be governed by the two-pronged test establishé&riickland v. Washington,
466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984): (1) Counsel's performance
was deficient under an objective standard of reasonableness; and (2) there is a
reasonable probability that, but for counsel's unprofessional errors, the result of
the proceedings would have been different.

Syl. Pt. 5Satev. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995).

Upon our review of the record and the briefs on appeal, we find no error or abuse of
discretion by the circuit court. Petitioner does not provide any support for his arguments
concerning any motions for reconsideration or his trial counsel’s preparation of him for trial.
“Assignments of error that are not argued in the briefs on appeal may be deemed by this Court to
be waived.” Syl. Pt. 6Addair v. Bryant, 168 W.Va. 306, 284 S.E.2d 374 (1981). Further, our
review of the record does not indicate that petitioner demonstrated that his trial counsel’s
performance was deficient under an objective standard of reasonableness and that, but for his
counsel’s alleged errors to prepare him for trial and to file a motion for reconsideration, there is a
reasonable probability that the results of the proceedings would have been different. All of the
other issues petitioner raises on appeal were issues addressed and discussed by the circuit court
in its order denying petitioner post-conviction habeas corpus relief. Petitioner raises nothing new
that supports those arguments. Having reviewed the circuit court’s “Final Order Denying
Petitioner's Amended Petition for Writ of Habeas Corpus,” entered on September 17, 2013, we
hereby adopt and incorporate the circuit court’s well-reasoned findings and conclusions as to
those assignments of error raised in this appeal. The Clerk is directed to attach a copy of the
circuit court’s opinion letter and order to this memorandum dectsion.

For the foregoing reasons, we affirm.

Affirmed.

'Because the underlying criminal matter involves sensitive facts in which the minor
victim was related to petitioner, we have redacted the circuit court order to protect the victim’s
identity. See Sate v. Edward Charles L., 183 W.Va. 641, 645 n.1, 398 S.E.2d 123, 127 n.1
(1990).
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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA

STATE OF WEST VIRGINIA | |

Ex rel. FREDDIE LEE BRAGG | “
Petitioner, ,
v. o . Civil Action|No. 12-MISC-177
‘ Judge Louis H. Bloom.
DAVID BALLARD, Warden, : i -
MOUNT OLIVE CORRECTIONAL COMPLEX, ¥
Respondent.! !

i .o
- . l - -
_ FINAL ORDER DENYING PETITIONER’S
- AMENDED PETITION FOR WRYIT OF HABEAS CORPUS

i

On April 3, 2013, came the Petitioner, Freddie Lee Bfragg (“Mr. Bragg™), via video
. ]

: |
conference and by counsel, Charles R. Hamilton (“Mr. Hamilton™), and for the Respondent, Fred
| o

Giggenbach, Jr. (“Mr. Giggenbach”), Assistant Prosecuting Attor%ney, for an omnibus hearing on

the “Petitioner’s Amended Petition for Writ of Habeas Corpus™ (“Amended Petition”).
Upon review of the evidence presented at the omnibus hez}ﬂng, the Amended?etition, the
underlying criminal record, and the applicable law, the Comjn't “is of the opinion that the
i

Peﬁti_onér"s Amended Petition should be demied based on the %foﬂowing‘ findings of fact and

conclisions of law.

FINDINGS OF FACT

1. Mr. Bragg was indicted in Kanawhai County, West Virgiilia in Felony Indictment
Number 10 -F-202, for eleven counts of sexual assault and sexual abuse, Iﬂdlctment Feb. 25,

2010.-

|
i
. 2. The charges were the result of multiple alleged sexual acfs between Mr. Bragg a:nd T.C.,

a child Who was residing at his home. Am. Pet 3, June 19, 2@12 T.C. had resided W1th Mr.,

! At the time of the filing of the Amended Petition, the Petitioner was being heId at the Tygart Valley Regional Jail
- with the Administrator position vacant at that time. However, the Petitioner is currenﬂy being held at the Mount
Olive Correctional Complex. Thus, puzsnant to Rule 41(c) of the Rules of Appeliate Procedurs, the latter is the
appropriate Respondent in the present habeas action. Om. He’g Tr.,, R. 44, 3: 15’.
1 ) i

1
i
i
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Bragg and his wife, B - F since 2003. J4 T.C.is B ~ " B.-. ’s granddaughter. Jd,

T.C. underwent multiple hospitalizations and was diag,uos%d a3 bipolar with psychotic

tendencies, Id. i

| .
3. ‘After a complete trial, the jury found M. Bragg guilty of nine of the eleven counts with

which he was indicted. I4, at 4. | o
_4. On June 30, 2012, Mr. Bragg was sentenced fo a t%rtal of .53—%%0 years in prison.
Sentencing Order, July 6, 2012. :
5. Mr. Bragg appealed to the Supreme Court of Appeals of ;Nest Virginia, and the Supreme
Court issued a Memorandum Decision affirming the conwctzoni on, February 10, 2012. State v.

Bragg, No. 11-0211 (W. Va. Feb. 10, 2012). Chief Justice Menijk F. Ketchum and Justice Brent
: i

D. Benjamin both dissented from the decision. I,

- 6. Michael Clifford represented Mr. Bragg at trial, and Crystal L. Walden represented Mr.

Bragg for his appeal.
: {

Habeas Corpus Petztzon and Omnibus }{earmg
. On April 10, 2012, Charles R Hamilton was appomtedgto represent Mr. Bragg in thls
. habeas corpus action, Order Appointing Counsel and Setting Bnezﬁng Schedule, Apr. 10, 2012.
8. On _Septembef 2l7, 2012, the Court held an om’niblf-ls‘ habeas‘ corpus heaﬁ'ﬁg as
contemplated in W. Va. § 53-4A-1 (1967) and further explicate% in iosk v. McKenzie, 166, W.
Va. 762, 277 S.E.2d 606 (1981). The September 27, 2012, heariing was continueti and heard on

November 27, 2012. The November 27, 2012, hea.nng was rescheduled and completed on Apnl

l
3,2013. o 7

| .
9. At the onset of the ommibus hearing, the Couwrt and er Bragg’s counsel extensively

inquired, on the record, into whether Mr. Bragg knew and uhderstood each element of the



|
possible grounds for habeas relief, Onmlbu.s Hr’g Tr. 6-11, Sepit 27, 2012. Mr Bragg testlﬁed

that he knew and understood each element of the possible gfouqu for habeas relief and that he

did i fact make a knowing and intelligent waiver of all possib;Ie grounds not raised herein, as

defined in Losh. Thus, the Court finds that Mr.'Bragg, with the ajivice of counsel, knowingly and

intelligently waived all grounds not asserted herein.

{
|

10. In M. Bragg s Amended Petition and at the omnibus héanng, he raised the ground for
i

rehef of ineffective assistance of counsel. Am. Pet. 3, June 19 2f012 Ommbus Hrlg Tr. 11:5-7,

E
Sept. 27, 2012. Specifically, Mr. Bragg cites the following errprs as ineffective assistance of
. _ |

counsel: Mr. C]ifford@ failure to object and waiving objectim;w. to a self-incriminating video

|
© played to. the jury by the State; failure to adequately and rea,s!onably investigate the offense,
i .

|
including failure toinspect the crime scene, to interview witnesses, and subpoena Riverside Iligh
|

School, medical, and DITHR records of the vietim; failure to obtam a gynecological experi: and
| sl i
failure to properiy questlon the jury panel dumlg Voir dJIG Am. Pet 3, June 19, 2012 Ommibus

1
Hr’ gTr 11 Sept 27, 2012. ' E

11. At the omnibus hearing, Mr. Bragg and the foilownilg witnesses testified: B
. . |

. : |

B.  —his wife; Crystal Walden—Mr. Bragg’s attorney (im appeal; Tim Stricker—an
. l

investigator; Michael Clifford—Mr. Bragg’s irial attorney; Richelle Garlow—co-counsel with
» ' |

Michael Clifford; and Mark Lawrence French—an. attorney testi;fying as an expert on criminal

Iafv.‘ The Respondent called no witnesses. |
DISCUSSION :

1. M. Bragg alleges that Mr. Cﬁfford did not fprovide him ieffective assistance of counsel.

Ineffective assistance of ccmnSel claims are goveﬁed by the“two—prong test established in

Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984) and adopted in West Virginia by

{
'
l
'
1
1
i
i
i
1
I
|



State v. leler 194 W. Va. 3, 459 S.E2d 114 (1995). Under le[er a petitioner must prove that
‘ |

“(1) [clounsel’s performance was deﬁoient under an objective standard of reasonableness; and

(2) ‘there is a reasonable probablhty that, but for counsel’s unproifesmonal errors, the result of the

proceedmgs would have been different.”” /d. at syl. pt. 5 (quotmg Strickland, 466 U.S: at 694,
| 104 S.Ct. at 2068) i;

2. With regard to the first prong of the test, a petitioner imus’t first “identify the acts or
omissions of counsel that are alleged not to hﬁve been the result of roasonable-profe;ssionai

judgment.” State ex rel. Myers v. Painter, 213 W, Va. 32, 3%, 576 S.E.2d 277, 380 (2002)

(quoting Strickland, 466 U.S. at 690, 104 S.CL. at 2066); Miller, 194 W. Va. at 15, 459 SE.2d at

126. The petitioner’s burden in this regard is heavy because the:re is a “strong presumption that
counsel’s’ conduct falls within the wide range of reasonable protfessional asgistance.” Id. at syl
pt. 4 (quoting Strickland, 466 U.S. at 689, 104 S.Ct. at 2§O6S). “In reviewing counsel’s

l .
performance, courts must apply an objective standard and detertnine whether, in light of all the
. ‘ ' |
circumstances, the identified acts or omissions were outsido thcja broad range of professionally

l

competent assistance while at the same time refraining from engagmg m hmds1ght or second-
guessing of trial counsel’s strategic'decisions. . . .” Syl. pt 6, Mxller 194 'W. Va. 3, 459 S.E.2d

114. Therefore, a reviewing court must ask “whether a reasonable lawyer would have acted,

;issue.” Id. Moreovei, counsel’s

: 1
strategic decisions must rest upon a reasonable investigation Eenabling hjm or her to make

under the circumstances, as defense counsel acted in the case at

informed decisions about how to represent criminal cliénts. Syl pt. 3, State ex rel, Daniel v.

Legursky, 195 W. Va. 314, 465 S.5.2d 423 (1995). 1

1

3. With regard to the second prong of the test, a petitidner must show that counsel’s
|

. performance, if deficient, adversely affected the outcome in a gii%en case. Painter, 213 W. Va. at

'
'
i
'
!
i
|



-

1

‘ l ,
36, 576 S.E2d at 281. Therefore, a petitioner must demomstrafe that the complained-of

deficiency or emrors of counsel resulted in prejudice or a “reasonable probability” that, in the

absence of suc;,h error, the result of the pro.ceedi.ags would have b%en different. Id.

4.' Fi:lally,.in deéiding' an .ineffectiver assistance of counse:li clain;i,- the Supreme .Court of
Appeals of West Virginia has gtated that a _céurt ma}; dispose of such claim “based solely on a
petitioner’s failure ;co mget either.prong of the [Strickland] test.” iSyl. pt. 5, Legursky, 195 W. Va,
314, 465 SE.2d 416. |
5. Mr. Bragg identified the following acts or omissions Af M. Clifford that he alleges

resulted in an unfair trial: failure to pfoperly voir dire the jury; failure to obtain a gjm'ecelo gical

_ expert; failure to object and waiver of objection to the admissipn of evidence, testimony, and

argument of a self~incriminating stateﬂ;ent M. Bragg made during his arrest processing; and
failure to subpoena and ?nterview ﬁi&esses, ‘éake phofo graphs of} the crime scene, and stbpoena
Riverside ﬁigh School, DHHR, and medical records of the victim%. —

6. Failure fo properbz yoz’rl_dz're the jury—Mir. Bragg claimsithat the voir dire conducted by
‘his counsel “violated the pétiﬁionsr’s right to a fair tﬁal” bgcausei“{c]ounsel aske(i tbe jury.pan;-l

four questions”™ that were “ineffective and meaningless.” Am. Pet] 5, Fune 19, 2012.

: |
7. The Supreme Court of Appeals of West Virginia has previously expounded upon Miller’s

presumption and stated that “fhe level of participation employed ‘Py tnal counsel during voir dire
R i ’
is also subject to the presumption that such decisions were mot;’wated by sound tral strategy.”

State v. Frye, 221 W. Va. 154, 157, 650 S.B.2d 574, 577 (2006). !

8. M. French testified that he reviewed the voir dize of 'th'e ;triai transcript and opined that,
: 1
although he “would have asked . . . quite a bit more extensiveivoir dire,” “older practitioners

' S
prefer to keep voir dire very short and concise.” Omnibus Hr’g 'Ji?r. 19:14-17, Apr. 3, 2013. Mr.

{
|
!
1
H
i
1
{
1



: i
French also testified that he could not say with reasonable dertainty that the results of the

proceeding Would have been different if the voir dire had been conducted differently. Ommnibus

i
Hr'g Tr. 27:12-15, Apr. 3, 2013. The Petitioner has offered;no gvidence to show that Mr.
Clifford’s voir dire was deficient under an obj ective standard of r;easonableness

9. Therefore, the Court finds that Mr. Bragg: has not oveL!come the presumption that Mr.
Chfford’s voir dire was motivated by sound trial strategy, has no!t shown that Mr. Clifford’s voir

dire performance was deficient under an obj ective standard of reafsonableness, and has not shown

a reasonable probability that asking more or different questions dn voir dire would have changed
. . |

the result of the trial. ' :

i
10. Failure to obtain a gynecological experi—Nr. Braggl claims, “Counsel’s failure . to
: 1 : ,

provide. an expert on behalf of Freddie Lee Bragg weaken[ed] ;BiS defense and was ineffective
assistance. AIL expert . . . could have caused a more favorabie miltcome fo%‘ the defendant.” Am.
Pet. 5, June 19, 2012. Specifically, Mr. Bragg claims that his cm{hnsei should have countered the
” testﬁony of the physician who examined T. C | Jo Ann Phﬂlips b;ﬁD with expert tesﬁmonj,.r Id..
' Dr Phillips testified that T.C.’s hymen was notohed . indacat%ing sexual penetratlon but had
since healed. Phillips Test., Trial Tr. 195—96 Iunel 2010. i
I
11. Mr. Clifford testified that he did not procure an. e;(per% because he “read extensively
- medical literature [sic}” and attempted to anticipate the pgrametgers of Dr. Phillips’s testimony.
Omnibus He'g Tr. 64-65, Nov. 7, 2012. .Howevér M. Cliféord further testified, “I never
dreamed that Dr. Phillips would testify the way she did.” Id, at 64 18-19. At trial, Mr. Clifford
.cross examined Dr. Ph1111ps asking her how long it normally takes* for a hymen to heal and
|

Whether or not repeated intercourse, as was alleged, “would negate the ability of that hymen to

heal ” Phillips Test., Tnal Tr. 203-04. Dr. Phﬂhps answered that ﬁ normally takes four weeks for

i
!
!
i
|
l
l
l
i
|



a hymen to heal, that the status of T.C.’s hymen indicated thatﬁ T.C. had not underwent sexual
° . i .

intercourse for four weeks, and that repeated sexual intercourse| would stifle a hymen’s healing

. process. Id. at 203-205. : : %

12. Mr. Bragg claims that Mr. Clifford should have provided an expert to “give a second
opinion as to whether a no_teh would be consistent with T.C.'s irepresentation that she and Mr.

Bragg had intercou:rse betwee;i 20 and 50 times.” Am. Pet. 5, Tine 19, 2012. However, the irial

teshmony reveals that Mr. Clifford was able to effectively eross—exa:mme Dr. Phillips, as she |
admitted that the health of T.C.’s hymen was not necessarily méicatwe of repeated intercourse.
Phillips Test., Trial Tr. 20305,
13. Therefore, the Court finds that the Mr. Bragg’s argument satisfies neither ﬁreng of the
Strickland test. Mr. Bragg has not shoWn that Mx. Clifford’s performaﬁce was deficient under an
objective standa;rd of reasonableness becavse Mr. Clifferd extensively ¢ross-examined Dr.
Phillips and researched the relevant medical issues. With regard to the second prong under
Miller, Mr. Bragg has the burden of showing that the result would have been different if Mr.
Clifford had provided a medicel expert, yet Mr. Bragg only asserts that the outcome “could have
caused a more favorable outeome. ... Am. Pet. 5, June 19, 2012, More J'mpolrtanﬂy, Mr. Bragg

has put forth no evidence to indicate that the absence of Mr. Clifford’s alleged error would have

rendered different results at trial. See id. i
i ' :
14. Fazlure to object and waiving ob]ecnon to the admzssmn of evidence, tesfzmany, and
i

argument of a self-incriminating statement Mr. Bragg made durizng his arrest processing—Mr.
. ‘ - . l . .
Bragg claims that Mr. Clifford’s faiture to object and waiver of objection was ineffective
i

assistance of counsel becavse it violated his privilege against selfiincri.mjnation. Am. Pet. 6, Iine

19, 2012. Further, Mr Bragg claims that he lost his appeal because Mr. Clifford failed to object

~3



|
|
to the arrest processing video. See id. In the video, Mr, Bragg deziﬁes the charge of incest, saying,

“She’s not kin to me. She’s my stepdaughter’s daughter.” Snuffer Test., Tnal Tr. 140:17-18,

|

I
i
i
{

June 1, 2010

15. During the pre-trial suppression hearing, Mr. Clifford oLbj ected to the admission of the
video’s contents, specifically the exchange about incest, on théf grounds of relevance and Mr.
Bragg’s right to remain silent. Snuffer Test.,, Trial Tr. 10-15. D!uring irial, the Court asked Mr.
Clifford if he had “an objectioﬁ to the part that was plﬁye&.” Ud. at 141:13-15. M. Clifford

: i

initially responded that he had “no problem” with the admisg’sion of the videotape, but Mr.
Clifford finished his response with: “Well, maybe. We've already discussed this in the pretrial
matters.” Id. at 141:17-18. |

16. Additiorially; on appeal, the Supreme Court of Appeals of West Virginia held that, “even

if Waiver had not occurred, there was no demonstration of plain error.” State v. Bragg, No. 11-
0211 (W.Va. Feb. 10, 2012) As the Supreme Court noted, p1a1r1 errox requlres that “substantial
nghts be affected in such a manner so as to seriously affect t}ge fa;xrness integrity, or public
reputation of the judicial proceedings.” Id : syl. pt. 7, State v. MJ [ler, 194 W. Va. 3, 459 S.E.2d |
114 (1995). The Supreme’ Court also aqkﬂowledged in a footnote that “Petitioner received
Mimndq warnings at the time of his arrest at his home, before he was processed.” Bragg, No. 11-

0211; Snuffer Test,, Trial Tr. 134:6-8. Moreover, Detective Snﬂffer testified that he “read him.

[hlis Miranda warning again” while Mr. Bragg was beﬁ:tg processed at the Kanawha County
|
Sheriff’s Department. Snuffer Test., Trial Tr. 137:21-22; see id. a;t 134:20-21.

17. More stringent than plain error, the ineffective assistange of counsel standard requires
' I

that, “but for counsel’s unprofessional errors, the result of 'theiproceedings would have been

different.” le[er at syl pt 5, The Court therefore finds that M‘f Bragg has not shown Mr.

i
i
[
'
i
|
i
|
{



Clifford’s performance at trial to be deficient under an objeotivei standard of reasonableness and
. ’ ] '

has not shown a reasonable probability that objecting differc;:nﬂy to the video would have .

changed the result of trial. o ' 31

|
18. Failure to investigate—Mr. Bragg claims that Mr. Clifford “may have procured a

|
different result if he would have talked to.all the witnesses and subpoenaed them, subpoenaed
school, medical, and DHHR documents, and took photographs (%f the crime scene.” Am. Pet. 7,
_.Tune 19, 2012.

.19, The Supreme Court of Appeals of West Virginia has previously stated that:

The fulerum for any ineffective assistance of counsel claim is the
adequacy of counsel's investigation. Although there is a strong
presumption that counsel's conduct falls within the wide range of
reasopable professional assistance, and judicial scrutiny of -
counsel's performance must be highly deferential] counsel must at

a mninimum conduct a reasonable investigation enabling him or her
to make informed decisions about how best to re¢present criminl
clients. Thus, the presumption is simply inappropriate if counsel's.
strategic decisions are made after an inadequate inyestigation.

Svi. pt. 3, Legursky, 195 W. Va. 314, 465 SE.2d 416. As the Court noted, the adequacy of a
pretrial iﬁvesti‘gatidn is the fulerum of the lever by which defeﬁse counsel seeks to move the
proceedings. Id. at 320, 422.

20. When asked‘duﬁng the omnibus hearing if additional tecoxds would:-have altered the

outcome of the fdal, Mr. Hamilton responded, “Weﬂ, I would lilate to speculate . . . T;ecausc I
dﬁn’t have all of these records. . . . So it would seem that [Mr. (gillifford’s] tactics and sirategies
. couidn’t be accurate if you don’t have E.L full investigation of tl%e victim. These records would
have giveﬁ us more lﬂlowlédge;” Omni;ous Hr'g Tr. 91:13-21, Sejﬁt. 27,2012,

|

21. Further, Mr. French noted during the omnibus hearing t’illat the school _records may not

!
have been admissible and that, if they were admitted, the recé?rds would pot have created a

|

' !
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: o
reasonable probability of different results. Ommnibus Hr'g Tr. ;26:2—5,22—24, 27:1-2, Apr. 3,

2013. Mr. French testified:
[Respondent] Q.-And in fact you can’t say that anything that was

done or-not in this case, what -~ the results of é:he trial would have
been different if it had been done differently;.ri ghﬁ

e

_ [Mr. French] A. I can’t sit here and say tha;t definitively, no.
| Id. at 25-:6—10.
22. Richelle Garlow (“Ms. Garlow™) tesﬁﬁed that Mr. Clifford “filed a motion before this
Court for all of the psychological records éf the victim in this case.” Omnibué Hr.’g Tr. 50:22—
24, 51:1-2, Nov. 7, 2012. This Court then reviewed the records in camera. Ms. Garlow also
testified that Mr. Clifford obtained DHHR, school, and investigative reports. Id. at 51-52.
23. Therefore, the Court finds that, with regard to T.C.’s records, Mr. Clifford conducted a
reasonable investigation enabling him to make informed decisions about how best to represent

Mz. Bragg.

24. Ms. Garlow and Mr. Clifford testified that Mr. Clifford hired an investigator who worked.

’ : | ' .
on Mr. Bragg’s case. Omnibus Ir'g. Tr. 50:11-13, 72:4-6,|Nov. 7, 2012. However, the
mvestigator did not take photographs of the crime scene beca\?lse Mr. Clifford had obtained

photographs from the police investigative report and from Mr. Giggenbach. Id. at 69-70. During

the omnibus hearing, Mr. Bragg admitted to obtaining fifty !photos from Mr. Giggenbach.
' l

i
i
!
25. Therefore, the Court finds that, with regard to Mr. CliffoFrd’s' failure to take crime scene

Omnibus Hr'g Tr. 78:1-2, Sept. 27, 2012. .

l
photos, Mr. Chfford conducted a reasonable investigation by[ obtammg approximately ﬁfty
photos of the crime scene, which enabled him to make mform?d decisions about how best to

represent Mr. Bragg.

:

|

|

10 |
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26. With regard to Mr. Brégg’s _claiﬁl that Mr. Clifford|was ineffective for.failing to
subpoena and.interw;iew Wimesseé, Ms. Garlow explained Mr| Clifford’s trial stra.’cegy at the.
omnibus hearing. She tesﬁ;fied, “If 1 recall there was a question -of opening the door into
character evidence with Mr. Bragg. There were some other witnesies that may have been -
brought in that could have been adverse to his case if we opened the door. S-o that was atllother
line we had to stay very close to.” Omnibus Hr'g Tr. 40:15-20, Nov. 7, 2012. Ms. Garlow
testified Mr. Clifford’s “full-time staff investigator C taElked to witnesses and coordinated
getting witnesses to court.” /d. at 43:8—14. However, Ms. Garlow was unable to remember all of
the names of t‘zlze witnesses who were interviewe&. See zd at 43:17-18, 44:2-3.

27. Mr. Clifford testified about his trial strategy, saying, “if we bad put on the charz;ctef
witness, that would have opened the door.” Id. at 74:9-10. Mr. Clifford tes.tiﬁed that he talked to
and investigated several witnesses, including Mrs. Bragg, the “young gitls who frequented [fhe
" Braggs’] houss,” and othér witnesses that the Braggs suggested——mciuding Rick Howell, Chuck -
Blair, Norris Light, and T.C.’s mother. Id. at 73— 75. Mr Clifford admitted failing to appear in
court for one procecdﬁ"ng that resulted in a revoéatio;fi of Mr. Bragg’s bond, but also testified that
"he met with Mr. Bragg several times throughout his reépresentation. Id. at 86:3—11.

28. Therefore, the Court finds that, with regard to Mr. Clifford’s alleged failure to subpoena

and interview witnesses, Mr. Clifford conducted a reasonable investigation énabling him to make

informed decisions about how best to represeht Mr. Bragg. |
CONCLUSIONS OF LAW l -
1. The Court concludes that Mr. Bragg’s ineffective aésista;nce of counsel claim must fail

. { _
because it does not meet the test provided in Sirickland. See syl. ?t. 5, Miller, 194 W. Va. 3, 459

I
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S.E.2d 114. First, the Court concludes that Mr. Clifford’s perfonlnance was not deficient because
he adequately investigated the case and properly consulted with elmd advocated for Mr. Bragg.

2. Furthermore, the Court also concludes that, even if trial counsel’s perfonnanée were
deficient, the Petitioner’s claim fails the second prong of the Strickland test because Mr. Bragg
did not demonstra;ce that trial ‘counsel’s deficiencies resulted|in ﬁrejudice or a “reasonable
probability” that, in the absence of such error, the result of the proceedings would have been
different. See syl pt. 5, Legursky, 195 W. Va. 314, 465 S.E:2d 416 (ruling lthat a court can
disposg: of such claim “based solely on a petitioner’s Af;clilu:_re to meet eithér prongl of the
[Strickland] test.”). |

3. Finally, based on the foregoing, this Court concludes as ajmatter of I.aw that the Petitioner
is not entitled fo habeas corpus relief.

DECISION

Accordingly, the Court does hereby ORDER that_ the “Petitioner’s Amendé& Petition for
Writ Habeas borpus” be DENIED. There being nothing further, the Court ORDERS that the
above-styled action be DISMISSED and STRICKEN from the docket of ‘the Court. The
objections of any party aggrieved by this Order are noted and pres;arved..

The Clerk is DIRECTED to send a certified copy of this Order to all counsel of record

and to the Petitioner at the following addresses:
i

Fred Giggenbach, Jr., Esq. Freddgia Lee Bragg

Kanawha County Prosecutor’s Office Mt. Olive Corzectional Complex.
301 Virginia Street, East 1 Moﬁmtainside Way

Charleston, WV.25301 ‘ - Mt Olive, WV 25185

Charles R. Hamilton

Hamilton Law Office

5130 MacCorkle Avenue, S.E.

Charleston, WV 25304
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! l}ioiiﬁs H. Bloom, Judge————____

STATE GF WEST U{RG*N!A
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