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MEMORANDUM DECISION

Petitioner Wyatt L. Graham, by counsel Andrew JizZKappeals the August 1, 2013,
order of the Circuit Court of Kanawha County th#traed the decision of the West Virginia
Public Employees Grievance Board (“Grievance Boad¥nying his grievance following his
suspension without pay from his job as a bus operd&espondent, by counsel Richard S.
Boothby, filed a summary response. Petitioner fae@ply. Petitioner argues on appeal that the
Grievance Board did not have adequate supportifidinfy that he was insubordinate and that,
even if he was insubordinate, he should have redeavshorter suspension.

This Court has considered the parties’ briefsthiedecord on appeal. The facts and legal
arguments are adequately presented, and the dedigimcess would not be significantly aided
by oral argument. Upon consideration of the stahdzr review, the briefs, and the record
presented, the Court finds no substantial questiolaw and no prejudicial error. For these
reasons, a memorandum decision affirming the diaurt’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

The evidence at the level three hearing beforeAttheinistrative Law Judge (“ALJ")
revealed that petitioner has been employed by respd as a bus operator for fifteen years.
During the 2011-12 school year, petitioner droves Bu until it became inoperable due to
mechanical issues in May of 2012, when he begawingriBus 21. On April 19, 2012,
respondent, through its Director of Ancillary Sees, Brian Jones, sent a memorandum to
petitioner and other bus operators stating thay there required to check in their bus for a
cleanliness inspection on the operator’s last dagnaployment. On May 31 2012, petitioner
avers that he cleaned out his bus, Bus 21. ThedaxtJune 1, 2012, petitioner went to check in
the bus, but, according to petitioner, respondestiployee, Brian Jones, refused to take the bus
and asked for Bus 1. Petitioner then walked awaynfiMr. Jones out of frustration, with Mr.
Jones following behind asking him questions, whiskere ignored. On June 8, 2012,
respondent’s School Superintendent, Diane Wattedaletitioner and discussed the option of
coming into work that day in order to finish chaukiin Bus 21, but petitioner refused. Petitioner
argues he believed he was beyond the end of hisaotmal employment period and would not
be paid for that day, so he did not come to work.
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On June 11, 2012, Ms. Watt wrote petitioner statiaj she was seeking to suspend him
for three days without pay for insubordination arod checking in a bus. In the letter, Ms. Watt
stated that she reviewed petitioner’s service eéar the purpose of finding grounds to mitigate
a disciplinary response, but instead found “[t]ippasite is in fact the case.” Ms. Watt stated that
she would raise the issue at an upcoming boardimgedtt the board meeting, respondent voted
to ratify petitioner’s suspension and approvedtigeter's suspension without pay for three days.
On July 11, 2012, petitioner filed a grievance vtttk Grievance Board, arguing that he was not
insubordinate and that, even if he was insubordinaspondent was excessive in suspending
him more than one day. By order entered February2043, the ALJ denied petitioner’s
grievance and upheld respondent’s suspension.idpetit appealed to the Circuit Court of
Kanawha County, where the Grievance Board’s ordes affirmed by order entered August 1,
2013. It is from this order that petitioner appeals

Petitioner raises the same assignments of errappeal that he raised in the circuit court
below. He argues that the ALJ and circuit couré@iin holding that petitioner’s conduct on June
1, 2012, constituted insubordination and that, e¥ére was insubordinate, he should not have
been suspended without pay for more than one dsygufport, petitioner argues that the circuit
court and ALJ “ignored” several factual assertioRstitioner did not, however, argue that the
ALJ did not consider his arguments, only that the) &rroneously concluded that petitioner was
insubordinate and that his insubordination wasmitigated by his work history. Additionally,
petitioner argues that his three-day suspension exagssive and that it should have been
reduced because he made “every effort to complyfi vaspondent’s directives.

This Court will not reverse evidentiary findingsade by the ALJ unless clearly wrong.
Randolph Co. Bd. of Educ. v. Scalia, 182 W.Va. 289, 387 S.E.2d 524 (1989). Conclusidns o
law, and the application of law to the facts, aeewedde novo. Martin v. Randolph Co. Bd. of
Educ., 195 W.Va. 297, 465 S.E.2d 399 (1995); Syl. PtMajkotter v. University of West
Virginia Bd. of Trustees, 206 W.Va. 691, 527 S.E.2d 802 (1999). Having ree@whe circuit
court’s order denying petitioner’s appeal, enteoed August 1, 2013, we hereby adopt and
incorporate the circuit court’s well-reasoned figs and conclusions as to the assignments of
error raised in this appeal. The Clerk is diredea@ttach a copy of the circuit court’s order to
this memorandum decision.

For the foregoing reasons, we affirm.

Affirmed.
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IN THE CIRCUTT COURT OF KANAWHA COUNTY, WEST-VIRGINIA

WYATT L. GRAHAM,
) Petitioner, T
P . : : . Civil Action No. 13-AA-46
: +Judge James C. Stacky

WETZEL COUNTY BOARD OF EDUCATION,

Respoudent.
R .
AL ORDER.

Pursuant to West Virgiin Code § 60-2-5, Petitioner Wyatt L, Graham (hereinafier
“Petitione”) wow apprals the level three decision of the West Virginia Public Employees

Grievance Board (fereimafier “Roan¥”) denying Petitioners grievance. Petitioner, an employes

of Respondent Wetzel Covnty Board of Bducation (kereingfier “Respandent™), grieved his threel

day suspension without pay. This Cotrt, upon a rview of the peiition, the briefs of the padies, |:

the record, and the pertinient legal authosities, AFFIRMS fhe decision of the Bowd.

A, circuit court mgy Teverse, vacute of modify the aduinistrative Iaw jndge’s decision i |

i i+ theofrouit couft determines the decision is any of ihe Following:

{3} i3 contrary io law or lawfally adopted tole or written policy of the

cpaplayer;
(2) exceeds the admimstrative law indge’s statutory suthorily;
(3) is the result of fmnd or deceit;

. (4) is clearly wrong in view of the reliable, probative and substantial
evidence on the whels record; or .
(5 is atbitrary or capricious or characterized by abuse of discretion or
clearly vuwarmmied exerize of disoretion.

W. Va. Code § 6C-2-5 (formerly W. Va. Code, § 18-29-7). The West Virginia Supreme Court of

Appeals hield “that a finat order of the hearing exeminer for the West Virginia Bducafional
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. Emplpyms Gricvance Board, made pursnant to W. Va. Code, § 18-20-1, et seq. . . and hased i
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upin findings of fact, should not be seversed anless dleady wrong,™ Syl pt. 1, Randoiph Cos
Bd of Bdue. v. Seafic, 182 W. Va. 289, 387 §.E.2d4 524 (1989). The Court bas stated the
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following:
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“Grievence rolings involve a combination of both deferential and plensry review..
"Sipee & reviewing courl is obligated 1o give deferencs to factual findings rendered
by an adminisirative law judge, & circuit court is nof permitted to substitute its
ndpment for thed of e hearing examines with regard o facingl determinations.
Credibility determinations yuade by an edministrative Taw judee arc siwilmly
_ entifled 1o deforence. Plenary review is condicted a8 to the conclusions of law and .
applicattons of law to the facts, which are reviewed de nove.” Syliabus point 1, 3
Cabill v. Mercer Coundy Bourd af Education, 208 W. Va. 177, 539 8E24437
(2000). - _ 3

REPL

Sy pt. 1, Alderman v. Pocahontas Crty. Bd of Educ., 223 W, V. 431,675 SE2d907
{2005).

FALCTS AND DISCUSSION

E e E N o

Potitioner is smployed as 2 bus operator by Respondent. On Apsil 19, 2012, Brisn Jonesj;

Petitioner’s singrvisnr {Rereinafter “Mr. Jones™), jssued a mema to all bus operators regarding

the “Bad of Year Bus Check e prosess, T bus operators neplected fo furn in their buses after

R T e T

cleaning, mechanies would be responsible for cleaning the buscs during the sammer.! On May K
2012, Petitioner’s assigned bus, Bus #), was ta]s:en out of service for prultiple defpcts; Defects

‘:’I_ICIll;l'ed repairs to the bus and the bes heing presented for inspection without cleming. Bus #1 ‘
was retamed to service by Bus Fuspector Dave Moore (ﬁaréinaﬁer “Tus Taspeetor™ on the swum’%éf

dny that alt defect repairs were completed.

i
A

Afize May 1, 2012, Petitioner began driving Bus #21. M. Jones scheduled nn

appointment with Petitioner on May 4, 2012, 10 teview the Pus #] mspeciion report und bave

Pesitioner corzect the cleanliness issue. Howsver, Petitioner vancelled the apjointment on the

1 Wﬁtvny'rl;ﬁi Departroent of Bducation Bus Transportation Potiey requires hus operators o g)ean shelr buses as
part of fheir duties. 126 C.5R. 92,
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moming of the meeting. The meefing was not rescheduled, and Petitioner continued to operate

Bus#21.
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Om Yune 1, 2012, Petifioner drove Bus #21 into the bus garage for the end-of- thc-year

] cbecbmmlhi\dr Jones. Mr. Jorwes gsked Petitioner why he was not operating Bus #1. Petiti

Iespondﬁdby saying “I'll see you later,” and exited the parage. Upon Bus #1217 ingpeciion, Mr.

Jones identified a number of problems that Petitioner needed to cotreet before Bus #21 conld b:%'
checked-in, Potitioner did not check-in any bus for the 2012-2013 schoo! year. i
» 'F‘_'.;!!_-‘_-’L-. EIVC R

Aﬁm: Mt Jorses reporicd Petitloners conduet, Superimtendent Diana Watt {fereingfier

“Superintendent™) contasted Petitioner to question why he had not followed the check-in

TR

provedore, Pelitiones responded that Mr. Jones had refused to sceept Bog #21. Supevintendent

e, SO

wld Petitioner that he would be perniited to chock-in Bns #21, rather then Bas #1; however, he

v

still needed to complete the check-in. Thereafier, Petiioner refused to chedcin Bus #21.
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On Fana 11, 2012, Superintendent Insimicied Assistant Superimendent Jay Yeager

(hereingfter the “Assistant™) to hand-deliver a suspension leter 1o Petitioner. Also, on that samcf

dey, Assistant offered Petitioner an ﬂppomtjr o follow the witten chack-in procedure for Bu g

_#21, end the matter would be dropped. However, Petitioner responded that his 200-dwy vontract

- had endad ng Fume 8, 2012, and he wounld not check-in any hises after that date.

Ptitioner filed ;: level three grievancc on Tuly 9, 2012, alloging that “T am grieving my
three aays of mspension from work without pay ag (he “supposed wongdoing” [3ic] did vot
aceur; henee the panishment is vnjust and another act of harassinent by Wetz] Coundy School.”
Following e Jevel three heating, on February 15, 2013, Agministmtive Law Jadge Ronald L.
Reece {éxerein@?gr the “ALI™) denied the grievance.

&
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Petitioner contends that the ALY is olestly wrong In spplying the facts in a way to find
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insubordination and ir not finding mitigation.
“West Virginia. Code § 184-2-8 provides the grounds for which a teacker may be

suspended or dismissed, providing in pertinent part, the following:

Nﬁiwrﬂmtﬂndmg any other provisions of law, a boaxd mey suspend or dismiss any
person in s employment at anty fime for; Immorality, inconipeteacy, cruehy,
insubordination, intemperance, wiliful neglect of duty, unsatisfactory

- performance, the conviction ofa f‘clony or & guilly pled or 2 plea ofinolo
contendere to-a felony charge, . .

rm——ry

Mm'em the West Virginia Supreme Courl ey held that “{t}he authority of » covmty board of ©

=

Educauaniommnssatcaclm:mdnrw Va. Code 1931, 18A-2-8, as amended, mnst b based

oo
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wpon the } Tust cavses tisted therein and must be cmn:iscd reasonsbiy, not arbitrarily or

capriciously.” Parkam v. Raleigh Cowmiy B, of Edue., 192 W, Va. 540, 544, 453 S E.24 374,
378 {1994).

Case law clearly provides that pubBe employees may be sanctioned for acts of
isubordination. J. at 543; Meckley v. Kanevwha County Board of Education, 181 W. Va. 657,
383 5.F.2a 839 (1989, Trimble v. WV Board gf Directors, 200 W. Vo 420, 549 8. E.2d 204

T e

(2007}, “[Flor there to he msubordmaﬁon, the following mst be present: (1) an amponee musb-
rofuse to obey an order (or vule or repulation); (b} The refirsal must be willfid; and (c) the order
i orrale or regulation) sst be reasonable and valid ” Buts v. Higher Edue, Interin Gavmm;g

Bd fSheplierd College, 212 W. Va. 209, 212, 569 §.5.2d 456, 459 2002).

in this case, the reccmi provides that Petitioner was aware of the checlein procedurs at ﬂm'n

s 'JY-"A‘ s

end of the school year n ﬁwt, it is clear that Petiioner refused to spea!c with Mr. Jones

regarding this process, Petitioney argues that Mr. Jones refused 1o check-in Bus #21. However,

ST IR

the video revesls that Petitioner simply walked ont, dismissing any chance of performing the

SRR

checke-in ou that day. Froportantly, testimony farther reveals that Petiioner refimed additional
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oppotunities to perform his job duty.

Petitioner contends that his three-day suspension without pay was an tnjust penalty.

Howaver, Petitioner docs not have an wablemished record coneorning acts of insubordination.

-i . “After a thorongh review of the record, the Coert cummot tonclude that the punishment is
dispropartionats (o the offense,

Therefore, this Court canngt conclude that the ALY derision was clesaly wrong,

Bl TR L pomm——— 1 L o v oy

RULING

e

Accordingly, this Court ORDERS the following: The Final Order of the Administeative §° 1%
Y .
*Law Judge for the West Virginia Public Employees Grisvance Boand is ARFIRMED.,

Therefoe, this matter is hersby DISMISSED and STRICKEN from the open docket of the
Cowrt.

The elerk of the oourt shall disteibute copies of this Order lo the following:
Wyatt L. Grahem
P.0. Box 361 i
New Martinsville, WV 26155 !

‘West Virginia State Bmployees” Grievance Board

808 Greenbrier St.
Charleston, WV 25311 ik

Owens L. Brown :
-7 WV Eduegtion Associndion

2192 National Rd.

Wheeling, WV 26003

Joyco Watt, Superintendent ' :
Wetee] County Schools 5

333 Foundry St
New Mertinsvills, WV 26155
Richard 8. Booftiby, Fsq. .
Bowles, Rice, McDavid, Graff & Love, L.LP. 5 e
P.0.Box 49 - i
Parkershmz, WV 26102 ' : 4
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